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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

LARO, Judge: The Estate of Duilio Costanza, Deceased,
M chael J. Costanza, Executor, petitioned the Court to
redeterm ne respondent’'s determ nation of a $297,062 defi ci ency
inits Federal estate tax. Follow ng concessions, we nust decide
whet her the gross estate of Duilio Costanza (decedent) i ncludes,

or whet her decedent nmade a taxable gift of, any or all of the
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val ue of certain real estate conveyed by his trust in exchange
for a self-canceling installnment note (SCIN). Unless otherw se
i ndi cated, section references are to the Internal Revenue Code
applicable to the date of decedent's death. Rule references are
to the Tax Court Rules of Practice and Procedure.
FI NDI NGS OF FACT

Sone facts have been stipulated and are so found. The
stipulation of facts and the exhibits submtted therewith are
i ncorporated herein by this reference. Decedent died on May 12,
1993, and the executor of his estate was his son, M chael.
Decedent resided in Burton, Mchigan, at the tinme of his death,
and M chael resided in Gand Bl anc, M chigan, when the petition
was fil ed.

Decedent was born in Italy on Cctober 21, 1919. He cane to
the United States and worked as a wel der for General Mbdtors,
| ncorporated (GW) until 1966. Following his retirenent from GV
he and his wife, Mary Ann, opened an Italian restaurant called
Lati na Restaurant and Pizzeria, Inc., (Latina restaurant) on
property they owed in Flint, Mchigan, at 1370 Bristol Road
West. The property was an irregularly shaped parcel of |and on
1.91 net acres with 65 feet of frontage on Bristol Road and one
curb cut.

During the early 1980's, decedent and his wife built a snall

retail/office plaza, called "Bristol Wst", on property they



- 3 -
owned in Flint at 1388 Bristol Road West. The net area of this
property was 1.87 acres on a rectangul ar-shaped plot. It had 178
feet of frontage on Bristol Road West, with a 28-foot curb cut.
The retail office plaza was constructed so that its front was
per pendi cul ar to Bristol Road.

Bot h decedent and his wife established revocable trusts for
their property. Decedent formed his trust on Septenber 30, 1986,
with Mchael as the trustee and the residual beneficiary. The
terms of the trust permtted decedent to withdraw all or part of
the principal of the trust upon notice to Mchael, as trustee.

Decedent’s wife died on May 24, 1991. At that tinme, her
revocabl e trust owned the property on which the Latina restaurant
and the retail/office plaza were | ocated. Appraisals perforned
in the process of settling her estate indicated that the
restaurant property was worth $330, 000 on Decenber 20, 1991, and
that the retail/office property was worth $500, 000 on May 24,
1991.

In February 1992, GM announced plans to close its V-8 engine
plant in Flint, Mchigan. The plant enployed over 4,000 persons
and was | ocated one-half mle fromthe Latina restaurant and the
retail/office plaza. The announcenent received substanti al
coverage in | ocal newspapers.

Around this tinme, decedent decided to retire on incone

produced by his investnents and return to Italy. Accordingly, in
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Cct ober 1992, when he was 73 years ol d, he sought financi al
advice fromhis attorney, John M Spath. M. Spath suggested
t hat decedent’s trust sell the restaurant and retail/office
properties to Mchael in exchange for a SCIN. The key conponent
of the SCIN would be its provision that it would be cancel ed, and
no nore paynments would be due, if decedent died before it was
fully paid. M. Spath suggested that this arrangenent woul d both
achi eve decedent’s retirenent goals and mnimze the anmount of
estate tax that woul d be payable on his death

Decedent accepted his attorney’s advice, and the transaction
was carried out in Decenber 1992 and January 1993. M chael
executed a SCIN in the face anbunt of $830, 000 in exchange for
the two properties. The terns of the SCIN provided that M chael
would repay it in nonthly installnents over a period of 11 years.
The SCI N provided for the paynent of interest at a rate which
i ncreased every 24 nonths. The initial interest rate was 6.25
percent, and the rate increased by one half percent at each 24-
month interval, until reaching a final rate for the last 12
mont hs of 8.75 percent. The SCIN al so provided that, if decedent
di ed before the principal and interest had been paid, it would be
cancel ed and no nore paynents woul d be required.

M chael * s obligations under the SCIN were secured by a
regi stered nortgage on both properties. The docunents effecting

the transaction, including the quitclaimdeeds, the nortgage and
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the SCIN, are all dated Decenber 15, 1992. M chael signed these
docunents both as the purchaser in his capacity as trustee of his
own revocable trust and as the seller in his capacity as trustee
of decedent’s revocable trust. The parties did not, in fact,
execute the docunents until after that date--late in Decenber
1992 or early in January 1993.

In 1978, decedent had a nyocardial infraction. Decedent
underwent successful single artery heart bypass surgery at the
University of Mchigan in 1982. Decedent had been suffering from
angi na and severe coronary di sease since at |least April 1991. In
the winter of 1992, decedent traveled to California, seeking to
spend tine in a warner climte. Wile he was in California he
devel oped chest pains and returned hone. He entered the hospital
in Flint on January 25, 1993, for testing. The resulting
di agnosi s on January 29, 1993, indicated that decedent suffered
from angi na pectoris, congestive heart failure, and
atherosclerotic heart disease. The diagnostic report explained
his prognosis as "Poor. Patient and famly are aware." Decedent
and M chael consulted with doctors and deci ded that decedent
woul d agai n have to undergo bypass surgery.

The quitclai mdeeds and nortgages for the restaurant and
shopping mall were registered in February 1993. M chael did not
make the first three paynents required by the SCINin a tinely

f ashi on. In March, he nmade out three checks, each for the
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agreed-upon nonthly paynent of $8,710. He altered the dates he
had originally witten on all three checks, to indicate that they
had been witten on January 1, 1993, February 2, 1993, and March
1, 1993. He also wote nenorandum|ines on the checks to
indicate the nonth for which the paynent was intended. M chael
in his capacity as trustee of decedent’s trust, deposited al
three checks into decedent’s trust account on March 8, 1993.

After witing these three checks, Mchael did not nmake any ot her
paynments on the SCI N

Decedent underwent a second coronary bypass operation on My
11, 1993. He died the next day "in the postoperative period
followng his re-do coronary artery bypass grafting” having had
“a severe toxic reaction, presunably to the Protamne required to
reverse his heparinization”.

Decedent’ s Federal estate tax return indicated that no tax
was due. The return identified the SCIN and included a copy as
an exhibit. The return indicated that the value of the SCIN was
zero. It stated that "pursuant to the terns of the note the note
was cancel | ed upon the death of Duilio Costanza."

Respondent issued a tinely notice of deficiency proposing an
i ncrease of $803,868 in decedent’s gross estate. The notice
expl ai ned that the proposed increase reflected respondent’s
conclusion that “[T]he sal e between decedent’s trust and

M chael s trust (the decedent’s son) is not recognized because it
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is not a bona fide sale and because full and adequate
consi deration was not received’. Through an anmendnent to answer,
respondent asserted that the sale transaction, if valid, was a
bargain sale and that decedent's adjusted taxable gifts should be
i ncreased under section 2001(b)(1)(B) by the anobunt of the
bar gai n conponent.
OPI NI ON

Section 2512(b) provides that where property is transferred
for less than an adequate or full consideration in noney or
nmoney’ s worth, then the anmount by which the value of the property
exceeds the value of the consideration shall be deened a gift and
shall be included in conputing the anount of gifts made during
the cal endar year. Section 2001(b) provides that the value of a
decedent’s lifetinme adjusted taxable gifts (other than gifts
includible in the gross estate of the decedent) shall enter into
the conputation of the Federal estate tax.

We nust deci de whet her decedent’s gross estate, or
adj ustabl e taxable gifts, includes any or all of the value of the
Latina restaurant and Bristol West retail/office properties that
were conveyed by decedent’s trust in exchange for the SCIN. A
SCINis a debt obligation that by its terns is extinguished at
the death of the seller-creditor, wth the remai ning note bal ance
cancel ed automatically. The asserted advantage of a SCI N over an

ordinary installnment sale is that if the seller dies before the



- 8 -

expiration of the installnent termthe remaining value of the
installments are not included in the seller’s estate.!?

Intrafam |y transactions are subject to rigid scrutiny, and
transfers between famly nenbers are presuned to be gifts. A
sale of property froma parent to a child in exchange for an
install ment obligation will not be "bona fide" absent an
affirmati ve showing that there existed at the tinme of the
transaction a "real expectation of repaynent and intent to

enforce the collection of the i ndebtedness." Estate of Van Anda

v. Comm ssioner, 12 T.C 1158, 1162 (1949), affd. 192 F.2d 391

(2d Cr. 1951). There we explained that "the giving of a note or
ot her evidence of i ndebtedness which nay be |legally enforceabl e
is not in itself conclusive of the existence of a bona fide debt.
* * * |t nust be clearly shown that it was the intention of the
parties to create a debtor-creditor status." I|d.

Here, the docunents giving effect to the transfer were all
executed after Decenber 15, 1992, but were backdated to suggest
that they had been signed on that date. Although the SCIN, dated
Decenber 15, 1992, required the initial paynment to be nade on

January 1, 1993, there is no evidence that the SCIN had even been

! See Estate of Mpss v. Conmi ssioner, 74 T.C. 1239 (1980);
Banoff & Hartz, "New Tax Court Case Expands Opportunities for
Self-Canceling Installnment Notes", 76 J. Taxn. 332 (1992); cf.
Estate of Frane v. Conm ssioner, 98 T.C 341 (1992), affd. in
part and revd. in part 998 F.2d 567 (8th G r. 1993); Estate of
Musgrove v. United States, 33 Fed. . 657 (1995).




- 9 -

executed before January 6, 1993. M chael made only the first
three paynents required by the terns of the SCIN, but he did not
make those paynents until March 8, 1993. Al three paynents were
untimely.

In an affidavit dated Decenber 29, 1998, M chael stated: "
was fully able and willing to nake all paynents due under the
Mortgage Note on a tinely basis, but was instructed by ny father
to make the paynents on a quarterly basis to limt the nunber of
bank transactions.” The only tinme M chael made such a paynent,
however, M chael executed three separate checks, all of which
were separately processed by the drawee bank. Additionally,

M chael changed the dates he had witten on all three checks to
mat ch nmenorandum | i nes on the checks indicating that each was
intended to reflect paynment for one of the first three nonths of
1993. Moreover, although his father lived until My 12, 1993,
M chael did not make any ot her paynents on the SCI N

These circunstances persuade us that the conveyance of the
restaurant and retail/office properties fromdecedent’s trust to
M chael Costanza’s trust was not a bona fide transaction for full
and adequat e consi derati on.

M chael, as trustee of his father's trust, executed the
docunents necessary to transfer that trust’s interest in the
restaurant and shopping center properties to hinmself. Although

he did so with the full understanding and consent of his father,
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the transfer took place w thout an objective showi ng by either of
them that they neant to enforce the paynent provisions of the
transfer. To the contrary, the haphazard and, at tines,
contradi ctory manner in which M chael undertook to make paynents
to his father falls short of establishing that there was a valid
arm s-length sale of the commercial properties involved. The
situation is instead anal ogous to one we addressed in Estate of

Labonbarde v. Conmm ssioner, 58 T.C 745, 754-755 (1972), affd.

per order (1st Cr. Aug. 21, 1973), where a wi dow transferred her
interest in sone real estate to her children. There we said:

Wi | e unquesti onably noney or noney’s worth was
recei ved by decedent during her lifetine, we are
constrained to hold that the purpose of the paynent was
not to create a debt but rather in furtherance of the
children’s admrable desire to see their w dowed not her
live out her days in a style to which she was
accustonmed. As is understandable in the exenplary
famly situation, there sinply was no intent to create
a bona fide debt.

Under these circunstances, we believe that the provisions
of section 2512(b) are dispositive. As respondent has asserted
in his Arended Answer, decedent’s transfer to Mchael was a gift

to the extent that it exceeded the consideration actually paid.

See Commi ssioner v. Wenyss, 324 U. S. 303, 306 (1945);

Hol | i ngsworth v. Comm ssioner, 86 T.C. 91, 96 (1986); Harwood v.

Commi ssioner, 82 T.C 239, 257 (1984), affd. w thout published

opinion 786 F.2d 1174 (9th Cr. 1986).
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We do not agree with respondent’s original assertion that,
after the transfer of the properties, decedent retained the power
to revoke the transfer, thus requiring the inclusion of their
value in his gross estate under section 2038. The docunents in
evi dence do not show that decedent retained such a power. Nor
does the evidence support a finding that in executing the
transfer Mchael violated his duties as a trustee, thus rendering
the transfer revocable by operation of law. This case is thus
di stingui shable fromthose cases cited by respondent wherein an
attorney nmade unaut horized gifts to the decedent’s heirs,
rendering such gifts revocabl e under section 2038. Cf. Estate of

Swanson v. United States, 46 Fed. C. 388 (2000).°2

Qur conclusion that the transfer was a gift requires that we
ascertain its value. That is, we nust decide the extent to which
the value of the properties transferred exceeded the
consideration paid. W believe that the properties were worth at
| east $843,000 on Decenber 15, 1992, the date of their sale.?3

Both parties have offered expert valuation testinony and

exhibits to establish the value of the Latina restaurant and

2\ note that respondent has not argued on brief that the
val ue of the gifts should be included in decedent’s gross estate
under sec. 2035, and we do not decide that issue.

3Al t hough the actual sale may have taken place within a few
weeks after Dec. 15, 1992, there is no basis to conclude that the
passage of those few weeks woul d have affected the properties’
val ue significantly.
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Bristol West retail office properties. W have w de discretion
when it conmes to accepting expert testinony. Sonetines, an
expert will help us decide a case. See, e.g ., Booth v.

Conmm ssioner, 108 T.C 524, 573 (1997); Trans Cty Life Ins. Co.

v. Comm ssioner, 106 T.C 274, 302 (1996). O her tines, he or she

will not. See, e.g., Mandel baum v. Conm ssioner, T.C Meno. 1995-

255, affd. w thout published opinion 91 F.3d 124 (3d Cr. 1996).
We weigh an expert's testinony in light of his or her
qualifications and with proper regard to all other credible

evidence in the record. See Helvering v. National Gocery Co.,

304 U S. 282, 294 (1938).

Petitioner claimed that the value of the Latina restaurant
property was $330, 000 on Decenber 15, 1992. Petitioner did not
present testinmony to support that value. Petitioner instead
relied upon the witten appraisal prepared in 1991 by Walter P
Schm dt incident to a valuation of the estate of decedent’s wfe.
M. Schmdt’s list of qualifications indicates that he has 2
years of college education at Flint Junior College and a real
estate certificate fromthe University of Mchigan. He is a
"State Certified Real Estate Appraiser” and has listed
substanti al experience in valuing real estate.

Respondent’ expert, Mark Bollinger, studied packaging
engi neering at Mchigan State University. He is a nmenber of the

Appraisal Institute, and he also is a "State Certified Real
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Estate Appraiser”. The qualification sheet attached to his
reports indicates that he has passed exam nations of various
subjects relating to apprai sal and that he has extensive
experience in valuing real estate.

M. Schmdt and M. Bollinger used simlar nmethods to val ue
the restaurant property. Each appraised the property on the
basis of sales of conparable properties, on the basis of
capitalized earnings, and on the basis of the cost needed to
replace the properties, |ess depreciation.

M. Schm dt determ ned that an appropriate value for the
bui | di ng, based upon conparable sales of simlar properties, is
$42.50 per square foot. M. Schmdt’s report multiplied the
$42.50 figure by the 6,474 total square feet of the building s
fl oor space to arrive at a value of $275, 145 for the buil ding.
He al so determined that the value of the property w thout
i mprovenents was $55,000. The total figure, rounded off, was
$330, 000.

In preparing his valuation of the restaurant property for
respondent, M. Bollinger consulted M. Schmdt’s 1991 val uation
report and townshi p assessnent cards. He also perforned a visual
i nspection of the exterior of the building in January 2000. He
was not asked to performinterior inspections. Because the
property was being |leased to its owners, he did not inquire into

what the | easing arrangenents for the building | ocated on the
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apprai sed property were in 1992. M. Bollinger opined that the
conparative sal es approach produced the nost reliable data in the
case of a restaurant. He determned that this approach supported
a value of $388,000 for the restaurant and the |and upon which it
was | ocat ed.

Three of the four conparable sales used by M. Bollinger
were also cited in M. Schmdt’'s 1991 appraisal (#2,3,5). The
nost recent of these occurred nore than 3 years before the
val uation date. The fourth property (#1) used by M. Bollinger
sold in 1992, closer to the valuation date. W do not find that
property conparable to decedent’s property for a nunber of
reasons. The fourth property had 29, 140 square feet of interior
space, alnost four tines |arger than the property being val ued
(6,474 square feet). The fourth property was | ocated on 4.18
acres of land as conpared to the subject property, which was
| ocated on 1.9 acres. The fourth property was zoned C 3 "hi ghway
service", had a frontage of 447 feet, and contained a separate
retail store. It also had 125,000 square feet of asphalt parking
and 5,800 square feet of concrete wal ks and patios. |In contrast,
the subject property was zoned C1, "local business district",
had a frontage of only 64 feet, contained no additional retai
facilities, and had 10,941 square feet of parking.

The principal difference between the two conparabl e sal es

val uations (other than the inclusion of the 1992 sale which we
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have found to be an inproper conparison) arises fromthe nethod
of valuing the vacant |and as a constituent of overall val ue.

We have some reservations about M. Schm dt’s val uation of
$55,000 for the land alone. This value reflects a value of 75
cents per square foot for the land. No other conparable property
reflected land values that low In order to nake the cost of
ot her vacant properties "conparable" to the subject property, M.
Schm dt subjected their square-foot values to discounts ranging
bet ween 55 and 80 percent. He based these discounts upon his
perception that decedent’s property was inferior in size and
| ocation. Hi's report does not justify discounts of that
magni tude, and, as noted, he was not called to testify in support
of his valuation.

Respondent’s witness, M. Bollinger, using conparable
properties, found that the value of the | and al one was $125, 000.
When he val ued conparabl e restaurant properties, however, he
amal gamated their | and and buil ding costs then divided the total
by the square footage of the buildings to arrive at a val ue per
square foot. On the basis of these cal cul ati ons, he determ ned
that an appropriate value for the subject property was $60 per
square foot. W believe that M. Bollinger’s nmethod does not
accurately reflect the underlying vacant | and val ues and thus
distorts the total value calculation. The Latina restaurant was

situated on a relatively |large piece of land. Mst of the
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conpar abl e properties had a | esser anmount of |and when conpared
to the area of the restaurant buildings | ocated on those
properties. The per-square foot value of their properties was

t heref ore somewhat higher. Using figures based upon these
conparable sites thus tended to overstate the square-foot val ue
of the Latina restaurant.

The value of the | and upon which the restaurant was | ocated
had a street frontage of only 64 feet, conpared to frontages of
conpar abl e properties of 147 feet, 150 feet, and 197 feet. M.
Schm dt’s downward adjustnents of 55 to 80 percent for conparable
properties, however, is not justifiable. On the other hand,
while M. Bollinger’s valuation does take into account the
inferior frontage, it does not do so enough. Having considered
both reports, we believe that the value of the |land, separate
fromthe value of the inprovenents upon it, was $100, 000 as of
t he val uation date.

The two appraisers’ values of the inprovenents on the
property are very close. M. Schmdt arrived at a val ue of
$275,145. Sinmlarly, when M. Bollinger’s valuation of the |and,
sone $125,000, is subtracted fromhis overall appraisal of the
property of $388,000, the resulting value of the inprovenents is
$264, 000. We conclude that the building was worth $270, 000.

Accordingly we believe that, based on conparabl e sales, the
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overall value for the restaurant property, both |land and
i nprovenents, was approximately $370, 000 on Decenber 15, 1992.

In their capitalization of inconme anal yses, both appraisers
concl uded that an independent owner of the property would expect
an effective rate of return of 11 percent. M. Schm dt
estimated, in 1991, that the building would produce rentals of
$7.50 per square foot. After adjusting for anticipated vacancies
and expenses, he arrived at a value of $335,000. M. Bollinger’s
| ater report assumed the sanme space should rent at $8 per square
foot. After adjustnents, he arrived at a value of $385,000. M.
Schm dt’'s appraisal relies on | eases negotiated in 1985 and 1982.
M. Bollinger’s higher rate is based upon a conparison with three
other restaurants that were leased in 1991 and 1992. W find
that M. Bollinger can justify the higher rental rate based upon
nmore recent data. Neverthel ess, both apprai sers use other
figures in the capitalization process that seem sonewhat
arbitrary. For exanple, they assune widely differing vacancy
rates and expenses. Each appraiser’s assunptions operate to
support that appraiser’s conparable sales valuations. Neither
apprai ser, however, justifies these assunptions in any meani ngful
detail. W believe under the facts herein that their conparable
sal es anal yses are nore reliable.

The sanme consi derations apply to the appraisers’ use of the

cost -1 ess-depreci ation nethod of valuation. M. Schmdt arrives
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at a valuation, using this cost approach, of $340,000, an anount
t hat approxi mates his conparable sales value. M. Bollinger’s
cost replacenent approach yields a value of $390,000, which is
close to his conparable sales value. As was the case with
conparabl e sales, the principal difference in the two cost
anal yses arises fromthe different assuned val ues for the
underlying land. M. Schm dt val ues the underlying |and at
$55, 000, and M. Bollinger values it at $125,000. As noted
above, we have found the value of the underlying land to be
$100, 000. When we substitute this value into each expert’s cost-
repl acenent analysis, we arrive at values that are close to
$375,000. We believe, however, that factors used in the cost-
repl acenent anal yses are nore specul ative than those in the
conpar abl e sal es anal yses. W conclude that the two appraisers’
cost replacenent valuations are not as accurate as the $370, 000
val ue derived by way of the conparabl e sal es nethod.

We are concerned, however, that neither appraiser has taken
into account the closing of General Mtors’ V-8 engine plant.
This facility, which enployed nore than 4,000 people, was | ocated
half a mle fromdecedent’s restaurant. M. Schm dt’s apprai sal
does not take this event into consideration because he prepared
the report before General Mdtors announced the closure. M.

Bol I i nger’ s apprai sal concluded that "Di splacenent of enpl oyees
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caused by downsizing and/or closing of plants is typically
absorbed in other local plants, based on seniority."

We think that M. Bollinger’s conclusions are too
optimstic. They fail to take into account the close proximty
of the V-8 engine plant to the subject property. The closing
woul d af fect busi ness because of the decrease in enpl oyee
traffic, the absence of visitors to the plant, and the effect the
cl osing woul d have on other |ocal businesses. The publicity that
acconpani ed the announcenent woul d have al erted any buyer of
commercial real estate of the proposed plant closing. Any such
buyer woul d expect to pay less for the property after the
announcenent than before. W believe that the announcenent of
the plant closing justifies a 10-percent discount to the val ue of
the property. W therefore conclude that the $370,000 val ue,
whi ch was nmade wi t hout consideration of the General Mtors
announcenent, should be reduced to $333, 000.

Both petitioner and respondent presented expert testinony
and expert reports to support their valuations of Bristol Wst
retail/office property. Again, both experts utilized a sales
conpari son approach, a capitalization of inconme approach, and a
cost replacenent approach to determ ne the val ue of the subject
property.

Petitioner’s expert in this regard was David K. Rexroth, who

prepared a report and testified at the trial of this case. M.
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Rexroth graduated with a B. A degree from divet Nazarene
University in Kankakee, Illinois. He is a State-certified
appraiser in the State of Mchigan and a nenber of the Appraisal
Institute. He has been a full-tinme real estate appraiser since
1973. M. Bollinger was again the apprai ser who prepared a
report and testified on behalf of respondent.

M. Rexroth exam ned conparable sales of small retail/office
properties and concluded that a fair price for the subject
property woul d be $44. 75 per square foot of building space. This
anount, nultiplied by the 11,000 square feet of the subject
retail/office building, yielded a value of $492,000 at the tine
of sale.

M. Bollinger also exam ned conparable sales and arrived at
a value of $52 per square foot, yielding a conparabl e val ue of
$572,000 for the subject property.

M. Rexroth and M. Bollinger reviewed sales of three of the
sane cl osely conparabl e properties. Their separate eval uations
of two such properties were fairly consistent. M. Rexroth
generally applied a nore substantial discount. Wth respect to
the third common conparable property, M. Rexroth and M.
Bol I i nger went different ways. M. Rexroth applied a discount to
the sale price, while M. Bollinger added a premum Their
difference is principally attributable to differing eval uations

of the property’s location, access, and visibility.
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Havi ng revi ewed each of their determ nations, we believe
that a price of $48 per square foot as of Decenber 15, 1992, is
appropriate. M. Rexroth's aggregate value of $44.75 reflects
substantial discounts that he applied to the conparable
properties, based upon their allegedly superior |ocations. W
believe that these discounts are too pessimstic. On the other
hand, M. Bollinger’s valuation gives insufficient consideration
to the perpendicular orientation of the retail plaza building on
its lot. This orientation had an adverse inpact upon its val ue.
Havi ng consi dered both reports, we believe that the retail office
pl aza woul d have sold for $48 per square foot on Decenber 15,
1992, or a total of $528, 000.

Each party al so performed a capitalization-of-earnings
approach. For petitioner, M. Rexroth found that the shopping
center building property ought to generate rentals of $8.50 per
square foot per year, or a total of $93,500. Fromthis anount,
he deducted $25,750 to reflect expenses and vacanci es, producing
an annual net incone $67,750. He further concluded that a
capitalization factor of 11.5 percent was appropriate, but,
because he determ ned that the property paid too nuch in | ocal
taxes, he increased that factor to 14.5 percent. The presuned
net rentals of $67,750, capitalized at the 14.5-percent rate,

woul d produce a val ue of $467, 500.
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For respondent, M. Bollinger determ ned that the property
shoul d earn $8. 75 per square foot and be capitalized at a rate of
11 percent. Wiile he shared M. Rexroth’ s conclusion that the
property paid too much in local taxes, M. Bollinger did not
increase the capitalization rate on that account. Instead, he
adj usted the anobunt of anticipated future expenses. From
proj ected annual earnings of $96, 250, he deducted expenses of
$28, 272, and he deducted an additional $4,813 representing a 5-
percent vacancy rate. The resulting annual inconme of $63, 165,
capitalized at an 11-percent rate, produced a val ue of $575, 000.

Initially, we believe that the assuned vacancy rates
determ ned by each appraiser are unrealistic. M. Rexroth
forecast a vacancy rate of 15 percent over the entire forecast
period. He noted the building s unusual configuration on its |ot
and the fact that the area’ s actual gross rental for the previous
5 years reflected an abnormally hi gher vacancy rate. The vacancy
rate used in M. Rexroth’s calculation is somewhat pessimstic.
The vacancy rate closest intinme to the sale date is attributable
to the departure of a tax-preparation service fromthe building s
| argest unit. There is no reason to assune that the |argest
office site would be the one nost often vacant. Al though
occasi onal vacancies could be expected, they would be nore |ikely

to occur in the nore nunerous smaller units.
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We al so disagree with the respondent’s assunptions on the
proj ected vacancy rate. M. Bollinger assuned a 5-percent rate.
We find this estinmate to be overly optimstic. Taking into
account its prior history, there is no indication that the
bui | ding woul d be unusually successful in keeping tenants. On
bal ance, we think that the projected gross incone of the shopping
mal | shoul d be reduced by a proposed vacancy rate of 12 percent,
in addition to other expenses. M. Bollinger also conputed a
"| eased fee" projection, taking into account current tenants’
rentals, plus anticipated fees, expenses, and vacanci es over an
11-year period. He noted that, at the tinme of valuation, the
bui l di ng had an 18. 2-percent vacancy rate. This vacancy rate was
constant from April 1991 until Decenber 1992. M. Bollinger,
however, estimated a first year vacancy rate of 10 percent,
reducing to a 5-percent rate in all subsequent years. As noted
above, however, we find such a | ow projected vacancy rate to be
unrealistic.

M. Rexroth and M. Bollinger both opine that the property
is over-assessed for local taxation. Unlike M. Bollinger, M.
Rexrot h makes an adjustnent for the increased expense caused by
the over assessnment by adjusting the capitalization rate. (“Thus
the current tax rate applicable to the tax year has been built
into the Overall Capitalization Rate”.) M. Rexroth concl udes

that the capitalization rate of 11.5 percent should be adjusted
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upwards by 2.998 percent to account for the over assessnent. No
justification for the magnitude of the increase is given in the
report. We can find no justification for this adjustnent and are
unper suaded that this nethodol ogy is correct.

In contrast, M. Bollinger has assuned that the new owner
woul d seek to have local officials revalue the property with a
resul ting decrease in property taxes.

We believe that M. Bollinger’'s analysis nore properly
reflects the projected net annual earnings of the shopping mal
property, with the exception of his assunption that the vacancy
rates would be reduced drastically. Wen we include a vacancy
rate of 12 percent in arriving at a nunber for projected net
annual incone, we arrive at a figure of $56, 428.

We al so believe that M. Rexroth's capitalization figure of
11.5 percent is closer to the mark than M. Bollinger’s 11
percent. The shopping mall was slightly nore di sadvantaged in
its location on its site when conpared to the Latina restaurant.
We therefore believe that M. Rexroth’s slightly higher
capitalization rate is appropriate to use in valuing the shopping
mal | . Qur conclusion produces the result that, under the
capitalization-of-earnings approach, the value of the shopping
mal | property is $490, 000.

Finally, each appraiser utilized simlar nmethods to produce

a cost replacenent analysis for the retail shopping property.
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Petitioner’'s wtness M. Rexroth determned that it would cost
$602, 000 to replace the shopping center building and site
i nprovenents. Fromthis anmount, he deducted approxi mately
$193,000 to reflect depreciation and obsol escence. He then added
back his estimate of the value of the | and upon which the
shopping mall was |ocated to arrive at a cost value of $503, 000.

On behalf of the respondent, M. Bollinger presented a
val uati on of $639,000 for the building and other inprovenents, a
deduction of $173,000 for depreciation and obsol escence, and an
addi tion of $120,000 reflecting his valuation of the vacant | and.
Hi s cost-basis total valuation was $585, 000.

We believe that M. Rexroth's valuation is closer to the
mark. Hi s higher "external" obsol escence figure reflects the
property’s historical difficulty in filling vacancies and in
finding retail tenants. Taking this form of obsol escence into
account, we think that a fair cost valuation woul d be $530, 000.

We have concl uded that a proper valuation for the property
under the conparabl e sal es valuation nmethod is $528,000. The
capitalized earnings approach yields a value of $490,000. Under
t he repl acement cost nethod, the proper value is $530,000. O
the three nethods, we give the greatest weight to the capitalized
earni ngs approach. W agree with M. Bollinger’s opinion that
the i ncone approach resulted in the nost accurate valuation

because an “investor purchasing this building wuld be basing it
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[ deci sion to purchase] on the actual |ease [arrangenents].” W
conclude that the value of the retail office plaza on the
val uation date was $510, 000.

In contrast to the restaurant property, however, we do not
believe that the value of the retail/office plaza should be
di scounted to reflect the announced cl osing of the nearby General
Motors plant. The tenants of the retail/office plaza were
principally those who rented office space--a lawfirm a rea
estate office, a State agency. They were the type of businesses
t hat operated by nmaki ng appointnments with clients; the vol une of
their businesses was not likely to be affected by the closing of
a nearby industrial facility.

We have found that, on Decenber 15, 1992, the restaurant
property had a value of $333,000, and the retail/office plaza had
a value of $510,000. We therefore hold that the Latina
restaurant property located at 1370 Bristol Road and the Bristol
West retail shopping plaza property |located at 1388 Bristol Road
had a conbined fair market val ue of $843,000 as of Decenber 15,
1992. \When the value of the consideration paid, a total of
$26, 130, is subtracted, the value of the gift is $816, 870.

In view of the foregoing and because of concessions,

Deci sion will be entered

under Rul e 155.




