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On Feb. 22, 2001, Rnailed to P a final notice of
intent to levy (final notice) for 1990, 1991, and 1992.
On the sane day, Rnailed to P a final notice for 1995.
On March 17, 2001, P tinely requested a hearing under
sec. 6330, I.R C. (Hearing), as to both final notices.
Subsequently, R s Appeals officer (A) held with P an
“equi val ent hearing” under sec. 301.6330-1(i), Proced.
& Admn. Regs. A inforned P at the equival ent hearing
that P was not allowed a Hearing because, A m stakenly
believed, P's request for a Hearing was untinely. A
|ater issued to P a decision |letter sustaining the
proposed | evy.

Hel d: The determ nation reflected in the decision
letter, coupled with PPs tinely petition to this Court
W th respect thereto, serves to invoke this Court’s
jurisdiction under sec. 6330(d)(1), I.RC



M chael Craig, pro se.

Anne W Durning, for respondent.

OPI NI ON

LARO, Judge: Petitioner, while residing in Scottsdal e,
Arizona, petitioned the Court under section 6330(d)(1) to review
respondent’s determnation as to his proposed | evy upon
petitioner’s property. Respondent proposed the levy to collect
Federal inconme taxes of approximtely $10, 656.55 for 1990,
$12,192.27 for 1991, $18,437.01 for 1992, and $307.63 for 1995.1
Currently, the case is before the Court on respondent’s notion
for summary judgnment under Rule 121 and to inpose a penalty
agai nst petitioner under section 6673(a). Petitioner has filed
with the Court a response to respondent’s notion.

We decide as a matter of first inpression whether the Court
has jurisdiction under section 6330(d)(1), given that respondent
has never issued to petitioner a notice of determnation with

respect to a hearing described in section 6330 (Hearing?.

1 W use the term “approxi matel y” because these anobunts were
conput ed before the present proceeding and have since increased
on account of interest.

2 The parties and the Treasury regulations refer to the
heari ng described in sec. 6330 as a “coll ection due process
hearing” (or a “CDP hearing” for short). That termis not used
in either sec. 6330 or the legislative history underlying the
promul gation of that section. The legislative history refers to
the hearing as a “pre-levy hearing”. H Conf. Rept. 105-599, at

(continued. . .)
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Respondent acknow edges that petitioner was entitled to and
shoul d have been given a Hearing. Al the sanme, respondent
argues, the Court has jurisdiction to decide this case.

Respondent argues that respondent’s failure to grant petitioner’s
tinmely request for a Hearing was harm ess error because
petitioner was offered and attended an “equi val ent hearing” under
section 301.6330-1(i), Proced. & Adm n. Regs. (equival ent
hearing), and received a decision letter (decision letter) as to
t he equi val ent heari ng.

We hold that we have jurisdiction. Al so, we shall grant
respondent’s notion for summary judgnent, and we shall inpose a
$2, 500 penalty agai nst petitioner. Unless otherw se noted,
section references are to the applicable versions of the |Internal
Revenue Code. Rule references are to the Tax Court Rul es of
Practice and Procedure.

Backgr ound

A. | ncone Tax Returns for 1990, 1991, and 1992

Petitioner and his wife, Lorraine Craig (Ms. Craig), did not
file timely Federal inconme tax returns for 1990 and 1991. On
February 18, 1993, respondent prepared and filed substitutes for
returns for those years under section 6020. |In preparing the

substitutes for returns, respondent relied on information

2(...continued)
266 (1998); 1998-3 C.B. 747, 1020. W refer to it as a
“Hearing”.
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received fromthe Bureau of Labor Statistics. On Cctober 27,
1994, and on Decenber 14, 1994, petitioner and Ms. Craig filed
joint 1990 and 1991 Federal inconme tax returns, respectively.
Those returns were treated by respondent as anmended returns. On
February 3, 1995, petitioner and Ms. Craig filed a joint 1992
Federal incone tax return.

On Cctober 5, 1995, respondent issued a notice of deficiency
to petitioner and Ms. Craig. The notice determ ned that
petitioner and Ms. Craig were liable for deficiencies in their
1990, 1991, and 1992 Federal incone taxes as follows:

Additions to Tax

Year Defi ci ency Sec. 6651(a)(1) Sec. 6654
1990 $6, 700 $1, 675 $441
1991 50, 686 12,672 2,913
1992 6, 814 1, 704 294

Petitioner and Ms. Craig petitioned the Court with respect
to the notice on Decenber 21, 1995. On February 24, 1997,
petitioner and Ms. Craig signed a stipulated decision. This
decision listed the deficiencies in Federal incone tax due from
petitioner and Ms. Craig in accordance wth the notice of
deficiency and provided that “effective upon the entry of the
decision by the Court, petitioners [petitioner and Ms. Craig]
wai ve the restriction contained in Internal Revenue Code 8§
6213(a) prohibiting assessnent and collection of the deficiencies

and additions to the tax (plus statutory interest) until the
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deci sion of the Tax Court has becone final.” That stipul ated
deci sion was entered by the Court on February 27, 1997.
On May 5, 1997, on the basis of the stipul ated deci sion,
respondent assessed the 1990, 1991, and 1992 Federal incone tax
l[itabilities of petitioner and Ms. Craig.

B. | ncone Tax Return for 1995

On Decenber 4, 1997, petitioner filed a 1995 Federal incone
tax return. On the basis of this return, respondent assessed
petitioner’s tax liability for 1995 on January 12, 1998.

C. Request for a Hearing

On February 22, 2001, respondent mailed to petitioner and
Ms. Craig a letter, “Final Notice - Notice of Intent to Levy and
Notice of Your Right to a Hearing” (final notice), for 1990,
1991, and 1992. On the sane day, respondent nailed to petitioner
a final notice for 1995. Both final notices were signed by a
chief of the IRS Automated Col |l ecti on Branch in Ogden, U ah.
These notices inforned petitioner and Ms. Craig of (1)
respondent’s intent to levy upon their property pursuant to
section 6331 and (2) their right under section 6330 to a Hearing
with respondent’s Ofice of Appeals (Appeals). Enclosed with the
final notices were copies of Forns 12153, Request for a
Col l ection Due Process Hearing. On March 17, 2001, petitioner
requested tinmely the referenced Hearing for 1990, 1991, 1992, and

1995 by mailing to respondent a |letter acconpani ed by two Forns
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12153, the first for 1990, 1991, and 1992, and the second for
1995. Petitioner signed the letter, but he did not sign the
Forms 12153. In that letter, petitioner requested a Hearing and
stated the follow ng disagreenent with the proposed |evy:

this letter constitutes ny request for a Collection Due
Process Hearing, as provided for in Code Sections 6320

and 6330, with regards to the Final Notice - Notice of

Intent to Levy at issue * * *

Since Section 6330 (c¢) (1) requires that “The
appeal s officer shall at the hearing obtain
verification fromthe Secretary that the requirenents
of any applicable | aw or adm ni strative procedure have
been net,” | amrequesting that the appeals officer
have such verification with himat the Collection Due
Process Hearing and that he send ne a copy such
verification within 30 days fromthe date of this
letter. 1In the absence of any such hearing, and if you
fail to send ne the requested Treasury Depart nment
Regul ati ons and Del egation Orders within 30 days from
the date of this letter, then | will consider this
entire matter closed. |If you do attenpt to take any
enforcenment action against nme w thout according ne the
heari ng requested, and w thout sending ne the
docunent ati on requested, you will be violating nunerous
laws which I will identify in a 7433 | awsuit agai nst
you and the governnent.

On April 12, 2001, the Ogden Service Center returned the
requests to petitioner and Ms. Crai g because the Forns 12153 were
not signed. Two identical letters with respect to 1990, 1991,
1992, and with respect to 1995, sent to petitioner with Forns
12153 st at ed:

We are returning your Form 12153, Request for a

Col I ection Due Process Hearing, because you did not

signit. |If you have not been able to work out a

solution to your tax liability and still want to

request a hearing with the IRS O fice of Appeals, you
need to conplete and sign the Form 12153.
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If we do not hear fromyou by May 3, 2001, we may
t ake enforcenment action w thout notifying you further.

On May 6, 2001, the Ogden Service Center received from
petitioner two signed Forns 12153 for 1990, 1991, and 1992, and
for 1995, respectively, which stated:

This Form 12153 WAS NOT SI GNED VOLUNTARI LY, but

UNDER DURESS, not wishing to give the | .R S. or it’s

agents any cause to deny or delay the Due Process

Hearing guaranteed to ne by law as per |I.R C. Section

6330. M signature on this docunment DOES NOT give even

TACI T AGREEMENT that the “statutory period of

limtations for collection be suspended during the

Col I ection Due Process Hearing and any subsequent

judicial review.

On Septenber 28, 2001, the Appeals officer held with
petitioner an equival ent hearing. At the equival ent hearing, the
Appeal s officer explained to petitioner that it was an equi val ent
heari ng and not a Hearing. The Appeals officer then reviewed and
showed to petitioner Fornms 4340, Certificate of Assessnents,
Paynments and Other Specified Matters. The Forns 4340 were dated
July 17, 2001, and were for 1990, 1991, 1992, and 1995. On
Sept enber 28, 2001, after the equival ent hearing, the Appeals
officer sent the Fornms 4340 to petitioner.

On Cctober 27, 2001, the Appeals officer issued to
petitioner a “Decision Letter Concerning Equival ent Hearing Under
Section 6320 and/or 6330" (i.e., the decision letter) for 1990,
1991, 1992, and 1995. The decision |letter sustained the proposed

collection action against petitioner. The decision letter stated

that petitioner did not have the right to judicial review of the
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decision set forth in the decision letter. The decision letter

st at ed:

Your due process hearing request was not filed
within the tinme prescribed under Section 6320 and/or
6330. However, you received a hearing equivalent to a
due process hearing except that there is no right to
di spute a decision by the Appeals Ofice in court under
| RC Sections 6320 and/or 6330.

Di scussi on

A. Jurisdiction Under Section 6330(d)(1)

We decide for the first tinme whether we have jurisdiction
under section 6330(d)(1) in the setting at hand. W concl ude
that we do. We set forth the relevant text of section 6330 in an
appendi Xx.

Section 6330(d)(1) is the specific provision that governs
our jurisdiction to review a proposed collection action. Qur
jurisdiction under that section depends upon the issuance of a
valid notice of determnation and a tinely petition for review

E.g., Goza v. Comm ssioner, 114 T.C 176, 182 (2000); see also

Lunsford v. Comm ssioner, 117 T.C. 159, 161 (2001). See

generally Ofiler v. Conm ssioner, 114 T.C 492, 498 (2000) (“The

notice of determ nation provided for in section 6330 is, froma
jurisdictional perspective, the equivalent of a notice of
deficiency.”). Here, petitioner has tinely filed a petition with

this Court.® Thus, we are left to decide whether respondent has

3 The decision letter was sent to petitioner on Cct. 27,
(continued. . .)
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made a “determ nation” within the neaning of section 6330(d) (1)
whi ch we have jurisdiction to review

Respondent acknow edges that petitioner did not have the
Hearing described in section 6330. All the sane, respondent
argues, the decision letter issued to petitioner as to the
equi val ent hearing reflects a “determ nation” sufficient to
i nvoke the Court’s jurisdiction under section 6330(d)(1). W
agree. The Treasury Departnent regulations interpreting section
6330 recogni ze specifically that there are two types of hearings
whi ch may be conducted by Appeals in connection with section
6330; i.e., Hearings and equival ent hearings. As expl ained
bel ow, the Treasury Departnment regul ations state that an Appeal s
officer will consider at an equival ent hearing the sane issues as
at a Hearing, and that the contents of the decision letter that
results froman equivalent hearing will generally be the sanme as
in the notice of determnation that results froma Heari ng.

As to a Hearing, the statute provides that a taxpayer has a
right to a Hearing with an Appeals officer before a |l evy may be
made upon his or her property, if the Hearing is tinely requested

by the taxpayer. Sec. 6330(a)(1), (a)(2), (a)(3)(B), and (b)(1).

3(...continued)
2001, and the petition was postmarked Nov. 21, 2001. \hereas the
petition was actually filed by the Court when received on Dec.
28, 2001, the approximately 6-week delivery tinme was attributable
to delays in the receipt of mail experienced by the Court because
of ant hr ax.
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The statute provides further that at the Hearing the taxpayer may
raise any relevant matter set forth in section 6330(c) and that
the Appeals officer shall make a “determ nation” as to those
matters. Sec. 6330(c) and (d)(1); see also sec. 301.6330-1(f),
Proced. & Adnmin. Regs. (regulations interpreting section 6330
provide that the Appeals officer nmust issue a “Notice of
Determi nation” to any taxpayer who tinely requests a Hearing).*
The statute gives a taxpayer the right to contest the Appeals
officer’s determnation in the appropriate judicial forum sec.
6330(d) (1), and precludes respondent from proceeding with the
proposed levy that is the subject of the Hearing while the
Hearing and any appeals thereof are pending, sec. 6330(e)(1).

The statute provides that the applicable periods of |imtation

* The regul ations provide further that, in general, the
notice of determ nation nmust set forth the Appeals officer’s
findings and decisions. Sec. 301.6330-1(e)(3), QRA-E8, Proced. &
Adm n. Regs. More specifically, the notice of determ nation
must: (1) State whether respondent net the requirenents of any
applicable |l aw or adm nistrative procedure; (2) resolve any issue
appropriately raised by the taxpayer relating to the unpaid tax;
(3) decide any appropriate spousal defenses raised by the
t axpayer; (4) decide any chall enge nade by the taxpayer to the
appropriateness of the collection action; (5) respond to any
offers by the taxpayer for collection alternatives; (6) address
whet her the proposed collection action represents a bal ance
between the need for the efficient collection of taxes and the
legitimate concern of the taxpayer that any collection action be
no nore intrusive than necessary; (7) set forth any agreenents
t hat Appeals reached with the taxpayer, any relief given the
t axpayer, and any actions which the taxpayer or respondent are
required to take; and (8) advise the taxpayer of the right to
seek judicial reviewwithin 30 days of the date of the notice of
determ nation. |d.
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under sections 6502, 6531, or 6532 are suspended for the sane
period. Sec. 6330(e)(1).

Wher eas the above-stated rules for a Hearing are provided
explicitly in the statute, the rules for an equival ent hearing
have their genesis in the statute’s legislative history and the
regul ations i nplenmenting Congressional intent as gl eaned from
that history. See H Conf. Rept. 105-599, at 266 (1998); 1998-3
C.B. 1020 (in the event that a taxpayer does not tinely request a
Hearing, “The Secretary nust provide a hearing equivalent to the
hearing if later requested by the taxpayer”); cf. Johnson v.

Conm ssi oner, 86 AFTR 2d 2000-5225, 2000-2 USTC par. 50,591 (D.

Or. 2000) (“*equivalent hearing is provided for only by

regul ation and is not nandated by Section 6330 itself”). The
schenme of the regulations as they apply to equival ent hearings
generally follows the statutory schene for Hearings.

Under the regul ations, any taxpayer who fails to tinely
request a Hearing nmay receive an equival ent hearing. Sec.
301.6330-1(i)(1), Proced. & Adm n. Regs. The equival ent hearing
(like the Hearing) is held with Appeals, and the Appeals officer
considers the same issues which he or she woul d have consi dered
had t he equival ent hearing been a Hearing. 1d. The Appeals
officer also generally follows the sane procedures at an
equi val ent hearing which he or she would have foll owed had the

equi val ent hearing been a Hearing. |d. Although the Appeals
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of fi cer concludes an equival ent hearing by issuing a decision
letter, as opposed to a notice of determnation, the different
nanmes which are assigned to these docunents are nerely a
distinction without a difference when it cones to our
jurisdiction over this case, where a Hearing was tinely
requested. The decision letter contains all of the information
requi red by section 301.6330-1(e)(3), Q%A-E8, Proced. & Adm n.
Regs., to be included in a notice of determ nation but for the
fact that the decision letter ordinarily states in regard to nost
i ssues that a taxpayer may not (as opposed to nay) seek judicial
review of the decision.® [|d.; cf. sec. 301.6330-1(i)(2), Q8A-15,
Proced. & Adm n. Regs. (taxpayer nmay in certain cases contest in
court the Appeals officer’s decision in an equivalent hearing to
deny a claimfor relief fromjoint liability under section 6015).

Under the facts herein, where Appeals issued the decision
letter to petitioner in response to his tinely request for a
Hearing, we conclude that the “decision” reflected in the
decision letter issued to petitioner is a “determ nation” for

pur poses of section 6330(d)(1). Cf. Morhous v. Conm ssioner,

116 T.C. 263, 270 (2001) (decision reflected in a decision letter

5> Nor do we find a distinction for purposes of our
jurisdiction in the fact that the Treasury Departnent’s
regul ations provide that a taxpayer’s request for an equival ent
hearing neither automatically suspends the |evy actions which are
subj ect of the Hearing nor the running of any period of
[imtations under secs. 6502, 6531, or 6532. Sec. 301.6330-
1(i)(2), A-11 and 2, Proced. & Adm n. Regs.
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was not a “determ nation” under section 6330(d) (1) where the

t axpayer’s request for a Hearing was untinely); Nelson v.

Comm ssioner, T.C Menp. 2002-264 (sane); Lopez v. Conm SsSioner,

T.C. Meno. 2001-228 (sane). The fact that respondent held with
petitioner a hearing |abel ed as an equi val ent hearing, rather
than a hearing | abeled as a Hearing, and that respondent issued
to petitioner a docunent |abeled as a decision |letter, rather
than a docunent | abeled as a notice of determ nation, does not
erase the fact that petitioner received a “determ nation” within
t he nmeani ng of section 6330(d)(1). W hold that we have
jurisdiction to decide this case.

B. Respondent’s Mdtion for Summmary Judgnment

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the |legal issues in
controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law.” Rule 121(a) and (b); Sundstrand

Corp. v. Comm ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965

(7th Cr. 1994). The noving party bears the burden of proving

that there is no genuine issue of material fact, and factual
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i nferences are drawn in a manner nost favorable to the party

opposi ng summary judgnent. Dahlstromv. Conm ssioner, 85 T.C.

812, 821 (1985); Jacklin v. Comm ssioner, 79 T.C 340, 344

(1982).

Petitioner has raised no genuine issue as to any materi al
fact. Accordingly, we conclude that this case is ripe for
summary judgnent.

Section 6331(a) provides that if any person |liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary may collect such tax
by levy on the person’s property. Section 6331(d) provides that
at | east 30 days before enforcing collection by |levy on the
person’s property, the Secretary must provide the person with a
final notice of intent to |levy, including notice of the
adm ni strative appeals available to the person.

Section 6330 generally provides that the Conm ssioner cannot
proceed with collection by levy until the person has been
provided with notice and the opportunity for an admnistrative
review of the matter (in the formof a Hearing before Appeals)
and, if dissatisfied, with judicial review of the admnistrative

determnation. Davis v. Comm ssioner, 115 T.C 35, 37 (2000);

Goza v. Commi ssioner, 114 T.C. at 179. In the event of such a

judicial review, the Court’s standard of review depends on

whet her the underlying tax liability is at issue. The Court
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reviews a taxpayer’s liability under the de novo standard where
the validity of the underlying tax liability is at issue. The
Court reviews the other admnistrative determ nations for abuse

of discretion. Sego v. Conmm ssioner, 114 T.C 604, 610 (2000).

A taxpayer’s underlying tax liability may be at issue only if he
or she “did not receive any statutory notice of deficiency for
such tax liability or did not otherw se have an opportunity to
di spute such tax liability.” Sec. 6330(c)(2)(B)

Wth respect to 1990, 1991, and 1992, petitioner received a
notice of deficiency and petitioned the Court with respect
thereto. It follows that petitioner’s underlying tax liability
for 1990, 1991, and 1992 is not at issue. Accordingly, we review
respondent’s determ nation for these years for abuse of
di scretion.

Wth respect to 1995, petitioner neither received a notice
of deficiency nor had an opportunity to dispute the underlying
tax liability. Wereas the Appeals officer did not allow
petitioner to raise at the equival ent hearing the underlying tax
ltability for that year, respondent now recognizes that it was
error to do so (i.e., to not allow petitioner to dispute the

underlying tax liability for 1995). See Hoffrman v. Conm Ssioner,

119 T.C. 140 (2002). W review petitioner’s underlying tax

l[tability for 1995 on a de novo basis.
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Petitioner asserts in his petition the follow ng all egations

of error as to 1990, 1991, 1992, and 1995:

a) * * * the appeals officer violated the |aw by
not “presenting” petitioner with the “verification from
the Secretary” as required by Code Sections 6330(c) (1)
and 6330(c) (3)(A).

b) No statutory Notice and Demand for paynent was
ever sent to petitioner in accordance with the
provi sions and requirenents of Code Sections 6303,
6321, and 6331.

c) No Regulation exists, as referred to in Code
Sections 6001 and 6011, that requires petitioner to pay
the tax at issue.

d) No valid statutory notice of deficiency was
sent to petitioner.

e) No valid assessnent showi ng an anount due could
have been assessed frompetitioner’s returns.

f) No other returns exist fromwhich an assessnent
coul d have conplied with the provisions of section 26
USC 6201(a)(1).

g) No statute in the Internal Revenue Code
establishes the “existence * * * of the underlying
liability” as referred to in 6330(c)(2)(B), and the
United States will not be able to identify for this
Court any statute that refers to any such tax liability
as for exanple Code sections 4401(c), 5005(a), and
5703(a) do wth respect to Wagering, Distilled spirits,
and Tobacco t axes.

h) No statute in the Internal Revenue code
establishes a requirenent “to pay” the incone tax at
i ssue, as for exanple code sections 4401(c), 5007(a)
and 5703(b) do with respect to Federal Wageri ng,

Al cohol, and Tobacco taxes.

i) The notice received by petitioner notifying him
of his right to a hearing was not signed by the
Secretary or his delegate as required by 26 USC
6330(a) (1).
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We turn to address these all egations.

First, petitioner alleges that the Appeals officer failed to
obtain verification fromthe Secretary that the requirenments of
all applicable laws and adm nistrative procedures were net as
requi red by section 6330(c)(1). W disagree. Section 6330(c)(1)
does not require the Appeals officer to rely upon a particul ar
docunent (e.g., the sunmmary record itself rather than transcripts
of account) in order to satisfy this verification requirenent.

Kuglin v. Commi ssioner, T.C Meno. 2002-51; see al so Wi shan v.

Conmi ssioner, T.C. Meno. 2002-88. Nor does it nandate that the

Appeal s officer actually give a taxpayer a copy of the
verification upon which the Appeals officer relied. Sec.
6330(c)(1); sec. 301.6330-1(e)(1), Proced. & Adm n. Regs.; see

al so Nestor v. Conmm ssioner, 118 T.C. 162 (2002). dven the

additional fact that petitioner was actually given copies of the
rel evant Forns 4340,° which are a valid verification that the
requi renents of any applicable |aw or adm nistrative procedure

have been net, Roberts v. Conm ssioner, 118 T.C 365 (2002); Mudd

6 Federal tax assessnents are formally recorded on a record
of assessnment. Sec. 6203. The sunmary record of assessnment nust
“provide identification of the taxpayer, the character of the
liability assessed, the taxable period, if applicable, and the
anmount of the assessment.” Sec. 301.6203-1, Proced. & Adm n.
Regs. The record shows that in addition to Forns 4340,
petitioner received | MF MCC transcripts of account for 1990,
1991, 1992, and 1995. Those transcripts of petitioner’s account
for respective years also contained all the information required
under section 301.6203-1, Proced. & Adm n. Regs.
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V. Conm ssioner, T.C. Meno. 2002-204; Howard v. Conm ssioner,

T.C. Meno. 2002-81; Mann v. Comm ssioner, T.C. Mnp. 2002-48, we

hol d that: (1) The assessnments were valid, Kuglin v.

Conmi ssi oner, supra; see also Duffield v. Conm ssioner, T.C.

Meno. 2002-53; and (2) the Appeals officer satisfied the

verification requirenment of section 6330(c)(1), Yacksyzn v.

Conmi ssioner, T.C. Menp. 2002-99; cf. N cklaus v. Conni ssioner,

117 T.C. 117, 120-121 (2001). Petitioner has not denonstrated in
this proceeding any irregularity in the assessnent procedure that
woul d rai se a question about the validity of the assessnent or
the information contained in Forns 4340.

Second, petitioner alleges that no statutory notice and
demand for paynent was sent to him W disagree. “The Secretary
shal |, as soon as practicable, and wthin 60 days, after the
maki ng of an assessnent of a tax pursuant to section 6203, give
notice to each person liable for the unpaid tax, stating the
anount and demandi ng paynent thereof.” Sec. 6303(a). If mailed,
this notice and demand is required to be sent to the taxpayer’s
| ast known address. 1d. Fornms 4340 show that respondent sent
petitioner notices of bal ance due on the sane dates that
respondent made assessnents agai nst petitioner for the subject
years. A notice of balance due constitutes a notice and demand

for paynment under section 6303(a). Schaper v. Comm ssioner, T.C

Meno. 2002-203. 1In addition, petitioner received nunmerous final
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notices (notices of intention to levy), as well as notices of
deficiency, receipt of which petitioner does not dispute. These
numer ous notices were sufficient and net the requirenents of

section 6303(a). Hansen v. United States, 7 F.3d 137, 138 (9th

Cr. 1993); Hughes v. United States, 953 F.2d 531, 536 (9th G

1992); Weishan v. Conmm ssioner, supra. “The formon which a

noti ce of assessnent and demand for paynent is made is irrelevant
as long as it provides the taxpayer with all the information

requi red under 26 U.S.C. 8 6303(a).” Elias v. Connett, 908 F.2d

521, 525 (9th Gir. 1990).

Third, petitioner alleges that the final notice is invalid
because it was not signed by the Secretary or his del egate as
requi red by section 6330(a)(1). W disagree. For purposes of
section 6330(a), either the Secretary or his delegate (e.g., the
Commi ssioner) may issue a final notice of intent to |levy. Secs.
7701(a)(11)(B) and (12)(A) (i), 7803(a)(2); see also sec.
301.6330-1(a)(1), Proced. & Adm n. Regs. Here, the authority to
l evy on petitioner’s property was del egated to the *Automated
Col l ection Branch Chiefs pursuant to Del egation Order No. 191
(Rev. 2), effective COctober 1, 1999. Internal Revenue Manual,

sec. 1.2.104, 102 (Nov. 24, 1999).” WlIlson v. Conm ssioner, T.C

Meno. 2002-242. Consistent with this del egation of authority,

the final notice on intent to levy in this case, which was
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executed by the chief of the Automated Coll ection Branch in
Qgden, U ah, was valid.
As to petitioner’s remaining allegations, each allegation is
a shop-worn, frivolous contention which “W perceive no need to
refute * * * with sonber reasoning and copious citation of
precedent; to do so m ght suggest that these argunents have sone

colorable nerit.” Crain v. Commi ssioner, 737 F.2d 1417, 1417

(5th Cr. 1984). Suffice it to say:
1. the Internal Revenue Code establishes the existence of
his underlying tax liability and requires himto pay incone tax,

Tolotti v. Comm ssioner, T.C Meno. 2002-86;

2. petitioner is a taxpayer subject to the Federal incone
tax, see secs. 1(c), 7701(a)(1l), (14);

3. conpensation for | abor or services rendered constitutes
i ncone subject to the Federal incone tax, sec. 61(a)(1); United

States v. Ronero, 640 F.2d 1014, 1016 (9th Cr. 1981);

4. petitioner is required to file an inconme tax return,
sec. 6012(a)(1l); and

5. petitioner’s failure to report tax on a return does not
prevent the Comm ssioner fromdetermning a deficiency in his
Federal incone tax, secs. 6211(a), 6212(a); see Monaco V.

Conmi ssioner, T.C. Menp. 1998-284.

Petitioner has failed to raise a spousal defense, nake a

valid challenge to the appropriateness of respondent’s intended
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collection action, or offer alternative neans of collection.
These i ssues are now deened conceded. Rule 331(b)(4).

For the foregoing reasons, we sustain respondent’s
determ nation as to the proposed | evy as a perm ssible exercise
of discretion.

C. Respondent’s Motion To | npose a Penalty Agai nst Petitioner

W now turn to the requested penalty under section 6673.
Section 6673(a)(1l) authorizes the Court to require a taxpayer to
pay to the United States a penalty not in excess of $25, 000
whenever it appears that proceedi ngs have been instituted or
mai nt ai ned by the taxpayer primarily for delay or that the
t axpayer’s position in such proceeding is frivol ous or
groundl ess. W have repeatedly indicated our willingness to
i npose such penalties in lien and | evy review proceedi ngs.

Roberts v. Conm ssioner, 118 T.C 365 (2002); Hoffman v.

Commi ssioner, T.C Meno. 2000-198. Moreover, we have inposed

penal ties in such proceedi ngs when the taxpayer has raised
frivol ous and groundl ess argunents as to the legality of the

Federal tax | aws. Yacksyzn v. Commi ssioner, T.C Mno. 2002-99;

VWat son v. Commi ssioner, T.C Meno. 2001-213; Davis V.

Conmi ssioner, T.C. Meno. 2001-87.

In accordance with the firmy established |aw set forth

above, we conclude that petitioner’s positions in this proceeding
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are frivolous and/or groundless.’” W also conclude fromthe
record that petitioner has instituted and nmaintained this
proceeding primarily for delay. Accordingly, pursuant to section
6673, we require himto pay to the United States a penalty of
$2, 500.

We have considered all argunents and have found those
argunents not discussed herein to be irrelevant and/ or w t hout
merit. To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .

" The Appeals officer directed petitioner’s attention to our
decision in Pierson v. Conm ssioner, 115 T.C 576 (2000), wherein
t axpayers advancing frivol ous and groundl ess clains and
instituting proceedi ngs under sec. 6330(d) for the purpose of
del ay were given an unequi vocal warning that the Court woul d
i npose penalties. In addition, petitioner received a copy of our
opinion in that case; that opinion was sent to himby the Appeals
of ficer after the equival ent hearing.
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APPENDI X

SEC. 6330. NOTI CE AND OPPORTUNI TY FOR HEARI NG
BEFORE LEVY.

(a) Requirenment of Notice Before Levy.--

(1) In general.--No |l evy may be made on
any property or right to property of any
person unless the Secretary has notified such
person in witing of their right to a hearing
under this section before such levy is nade.
Such notice shall be required only once for
the taxable period to which the unpaid tax
specified in paragraph (3)(A) relates.

(2) Time and Method for Notice.--The
notice required under paragraph (1) shal
be- -

(A) given in person;

(B) left at the dwelling or
usual place of business of such
person; or

(C sent by certified or
regi stered mail, return receipt
requested, to such person’s | ast
known address,

not | ess than 30 days before the day of the
first levy with respect to the anount of the
unpaid tax for the taxable period.

(3) Information Included Wth Noti ce. --
The notice required under paragraph (1) shal
include in sinple and nontechnical terns--

* * * * * * *

(B) the right of the person to
request a hearing during the 30-day
period under paragraph (2) * * *

* * * * * * *
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(b) Right to Fair Hearing.--

(1) I'n general.--1f the person requests
a hearing under subsection (a)(3)(B), such
hearing shall be held by the Internal Revenue
Service Ofice of Appeals.

* * * * * * *

(c) Matters Considered at Hearing.--1n the case
any hearing conducted under this section--

(1) Requirenment of investigation.--The
appeal s officer shall at the hearing obtain
verification fromthe Secretary that the
requi renents of any applicable | aw or
adm ni strative procedure have been net.

(2) Issues at hearing.--

(A) In general.--The person
may raise at the hearing any
rel evant issue relating to the
unpaid tax or the proposed |evy,
i ncl udi ng- -

(1) appropriate
spousal defenses;

(1i) challenges to
t he appropri ateness of
coll ection actions; and

(1i1) offers of
collection alternatives,
whi ch may i ncl ude the
posting of a bond, the
substitution of other
assets, an install nent
agreenent, or an offer-
i n-conprom se. - -

* * * * * * *

(3) Basis for the determ nation.--The
determ nation by an appeals officer under
this subsection shall take into
consi derati on- -
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(A) the verification presented
under paragraph (1);

(B) the issues raised under
paragraph (2); and

(C whet her any proposed
col l ection action bal ances the need
for the efficient collection of
taxes with the legitimte concern
of the person that any collection
action be no nore intrusive than
necessary.

(4) Certain issues precluded.--An issue
may not be raised at the hearing if--

(A) the issue was raised and
considered at a previous hearing
under section 6320 or in any other
previ ous adm ni strative or judicial
proceedi ng; and

(B) the person seeking to
rai se the issue participated
meani ngfully in such hearing or
pr oceedi ng.

* * * * * * *

(d) Proceeding After Hearing.--

(1) Judicial review of determnation.--

The person may, wthin 30 days of a

determ nation under this section, appea

det erm nati on- -

such

(A) to the Tax Court (and the
Tax Court shall have jurisdiction
with respect to such matter); or

(B) if the Tax Court does not
have jurisdiction of the underlying
tax liability, to a district court
of the United States.

If a court determ nes that the appeal

was to an incorrect court, a person shal
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have 30 days after the court determ nation to
file such appeal with the correct court.

* * * * * * *

(e) Suspension of Collections and Statute of
Limtations.--

(1) In general.--* * * if a hearing is
requested * * * the levy actions which are
t he subject of the requested hearing and the
runni ng of any period of |limtations under
section 6502 (relating to collection after
assessnment), section 6531 (relating to
crim nal prosecutions), or section 6532
(relating to the suits) shall be suspended
for the period during which such hearing, and
appeal s therein, are pending. In no event
shal | any such period expire before the 90th
day after the day on which there is a final
determ nation in such hearing. * * *



