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VEMORANDUM OPI NI ON

WOLFE, Special Trial Judge: Respondent determ ned

deficiencies in petitioner's Federal incone tax for the taxable

years 1991 and 1993 and additions to tax for failure to file



-2 -
tinmely Federal income tax returns pursuant to section 6651(a)(1)?
as follows:

Additions to Tax

Year Defi ci ency Sec. 6651(a) (1)
1991 $3, 074 $106. 50
1993 2, 156 539. 00

Fol | owi ng concessi ons by respondent,? the issues for
decision are: (1) Wiether the Tax Court has jurisdiction to
consider petitioner's constitutional objections; (2) whether
assi gnnment of a case to a Special Trial Judge pursuant to section
7443A(Db) (3) violates petitioner's constitutional rights; (3)
whet her unenpl oynment conpensation received by petitioner in 1991
shoul d be included in petitioner's 1991 gross incone; (4) whether
petitioner is liable for an addition to tax pursuant to section
6651 for failing to file a Federal incone tax return for 1991;
and (5) whether petitioner is liable for a penalty under section
6673(a) .

The evidence in this case consists of a stipulation of facts

with the attached exhibits (incorporated herein by reference) and

1 Al section references are to the Internal Revenue Code in
effect for the tax years in issue, unless otherw se indicated.
All Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

2 Respondent has conceded that petitioner is not |iable for
any deficiency in incone tax or addition to tax for the taxable
year 1993. Respondent al so conceded that petitioner used the
standard deduction in conputing his 1990 Federal incone tax and
that petitioner's refund of State inconme taxes is not includable
in petitioner's 1991 incone.
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oral testinony and exhibits admtted at trial. Wen the petition
was filed, petitioner lived in San D ego, California.

Backgr ound

Petitioner failed to file an incone tax return for the year
1991. Respondent determ ned a deficiency in petitioner's 1991
Federal incone tax of $3,074 using information provided by third
parties. In the notice of deficiency, respondent determ ned that
petitioner failed to report wages, interest, and dividends of
$23, 714 and taxabl e unenpl oynent conpensati on of $2, 280.
Petitioner clains that $570 of the unenpl oynent conpensation he
received in 1991 relates to the 1990 taxabl e year and shoul d not
be included in his 1991 gross incone. Petitioner also objects to
the assignnment of this case to a Special Trial Judge for hearing
and decision and asserts that the assignment violates his
constitutional rights. Petitioner further asserts that the Tax
Court is jurisdictionally barred from deciding constitutional
gquesti ons.

Di scussi on

1. Consti tutional Argunents

Petitioner's constitutional argunments are wholly frivol ous.

Petitioner asserts that the Tax Court is unconstitutional
because it was established pursuant to the provisions of Article
| of the U S. Constitution rather than Article IIl. This
argunent is wholly without nerit. It is well established that

functions such as those perfornmed by the Tax Court can be



- 4 -

entrusted to Article | courts. See Freytag v. Comm ssioner, 501

U S 868 (1991); Redhouse v. Comm ssioner, 728 F.2d 1249 (9th

Cir. 1984), affg. 79 T.C. 355 (1982); Nash Mam WMtors, Inc. v.

Conmm ssi oner, 358 F.2d 636 (5th Gr. 1966), affg. T.C. Meno.

1964-230; Rowl ee v. Conm ssioner, 80 T.C 1111 (1983).

Additionally, the Court of Appeals for the NNnth Grcuit, to
whi ch an appeal in this case would normally lie, has stated: "we
have often upheld Tax Court decisions which were based on a

constitutional inquiry." Rager v. Conm ssioner, 775 F.2d 1081,

1083 (9th Cr. 1985), affg. T.C. Menob. 1984-563.

Petitioner further argues that he is denied due process of
| aw and equal protection by being required to pay the deficiency
as a precondition to litigating in the U S. District Court. A
t axpayer has alternative avenues of judicial review available to
contest the Conmi ssioner's determ nation of a deficiency in tax.
The taxpayer may either pay the deficiency and sue for a refund
inthe District Court or the Cains Court, or the taxpayer may
wi t hhol d paynent and petition the Tax Court. In either case, a
decision of the trial court may be reviewed in the Court of
Appeal s and ultimately in the Suprene Court. These procedures

sati sfy due process. See Redhouse v. Conm Ssioner, supra;

St oneci pher v. Bray, 653 F.2d 398 (9th Gr. 1981); WIllnut Gas &

Ol Co. v. Fly, 322 F.2d 301 (5th Gr. 1963).

Petitioner has voluntarily chosen to have his dispute

resolved in this Court. This Court operates pursuant to statute,
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and petitioner is subject to the statutory rules, including the
Special Trial Judges' authority to hear and deci de cases under

section 7443A(b)(1), (2), and (3). See Freytag v. Conmm ssioner,

supra at 882.

2. Det erm nation of Deficiency

Petitioner failed to file an incone tax return for 1991. In
determ ning petitioner's deficiency, respondent reconstructed
petitioner's inconme using information provided by third parties,
e.g., Form W2, Form 1099-1NT, and Form 1099-UC. Petitioner does
not di spute the source or amount of incone set forth in the
notice of deficiency. Petitioner has stipulated to receiving the
anmounts of income set forth in respondent's notice of deficiency.
Petitioner's contention is that $570 of the unenpl oynent
conpensation he received in 1991 relates to the year 1990 and
shoul d not be included in his 1991 gross incone.

In reconstructing petitioner's 1991 i ncone, respondent used
the cash receipts and di sbursenment nethod. If no nethod of
accounting has been regularly used by the taxpayer, the
conput ation of taxable incone shall be made under such nethod as,
in the opinion of the Secretary, clearly reflects incone. See
sec. 446(b). \Were a taxpayer keeps no established books or any
regul ar system of accounting, his incone is to be reconputed on

the cash recei pts and di sbursenent nethod. See Kotmair v.

Commi ssioner, 86 T.C 1253, 1258 (1986). Under the cash receipts

and di sbursenent nethod, all itens which constitute gross incone
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are included for the taxable year in which they are actually or
constructively received. See sec. 1.446-1(c)(1)(i), Income Tax
Regs. Accordingly, unenploynment conpensation received by
petitioner in 1991 is properly includable in petitioner's 1991
gross i ncone.

3. Section 6651 Addition to Tax

Section 6651(a) inposes an addition to tax for a taxpayer's
failure to file a required return on or before the specified
filing date, including extensions. The addition to tax is
i nappl i cabl e, however, if the taxpayer shows that the failure to
file the return was due to reasonabl e cause and not wi Il ful
neglect. See sec. 6651(a)(1l). To prove "reasonabl e cause",

t axpayers nust show they exercised ordi nary business care and
prudence and were still unable to file the return within the

statutorily prescribed tine. See Crocker v. Conm ssioner, 92

T.C. 899, 913 (1989). Petitioner has not contradicted
respondent's assertion that he failed to file an incone tax
return, nor has petitioner clainmed that he had reasonabl e cause
for failing to file an inconme tax return. Petitioner has not
provided this Court with any |legal or factual justification for
not filing an incone tax return for 1991. W, therefore, hold
that petitioner is liable for the addition to tax for delinquent

filing as determ ned by respondent.



4. Section 6673(a)(1) Penalty

Section 6673(a)(1l) authorizes this Court to award a penalty
not in excess of $25,000 when proceedi ngs have been instituted or
mai ntained primarily for delay, or where the taxpayer's position
is frivolous or groundless; i.e., it is contrary to established
| aw and unsupported by a reasoned, colorable argunent for a

change in the law. See Colenan v. Conm ssioner, 791 F.2d 68, 71

(7th Gr. 1986); Talmage v. Conm ssioner, T.C Meno. 1996-114,

affd. wi thout published opinion 101 F.3d 695 (4th Gr. 1996). In
our view, under all the circunstances here, including the
concessions by respondent, a penalty in this case is not
appropri ate.

To refl ect concessions,

Deci sion will be entered

under Rul e 155.




