T.C. Meno. 2000-216

UNI TED STATES TAX COURT

CROP ASSCOCI ATES- 1986, FREDERI CK H. BEHRENS,
TAX MATTERS PARTNER, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 12532-90. Filed July 17, 2000.

P has noved for dism ssal or alternative relief
based on respondent’s m sconduct. Petitioner’s
princi pal conplaints are:

1. Avcivil investigation was carried out in the
gui se of a crimnal investigation.

2. Conversations subject to the attorney-client
privilege were unlawfully nonitored.

3. Docunents were unlawfully seized pursuant to a
defective search warrant.
Petitioner requests that the case be dism ssed, or
alternatively, that the Court shift the burden of going
forward with the evidence, and/or suppress evidence
illegally and inproperly obtained by R

Hel d: Petitioner has failed to prove his clains
of m sconduct. The notion will be deni ed.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

HALPERN, Judge: This case is presently before the Court on
petitioner’s notion for dism ssal or alternative relief based on
respondent’s m sconduct (the notion), filed July 2, 1999.1
Respondent objects. For the reasons stated, we shall deny the
not i on.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

The Partnership

This case originates with a petition for the readjustnent of
certain partnership itens of Crop Associates-1986, a limted
partnership with its principal place of business in Coachell a,

California, at the tinme the petition was filed (the partnership).

1 Aprior report in this case appears at Crop Associ ates-
1986 v. Comm ssioner, 113 T.C. 198 (1999). Since that report, we
have substituted Frederick H Behrens, Tax Matters Partner, for
W Keith Cehl schlager, A Partner OQher Than the Tax Matters
Partner, as petitioner.




Part nership’s Return; FPAA; Petition; Participating Partners

The partnership tinely made a return of incone for its 1986
taxabl e (cal endar) year (the 1986 partnership return). By notice
of final partnership adm nistrative adjustnent, dated March 14,
1990 (the FPAA), respondent made adjustnents to the 1986
partnership return. The petition was filed on June 13, 1990, by
George P. and Ann T. Ballas, two partners other than the tax
matters partner (the petitioning partners). The petitioning
partners are no |longer parties to this case, having entered into
settlenment agreenents with respondent on April 28, 1997, with
respect to the partnership itens in question. Follow ng the
elimnation of the petitioning partners fromthe case, the case
was carried on by respondent and certain other partners who had
elected to participate in the case. On June 28, 1999, petitioner
intervened. Petitioner is a general partner of the partnership,
and he has been the tax matters partner (TMP) since at |east
June 13, 1990. Petitioner is, now, the only participating
part ner.

FPAA Adj ustments and |Issues Raised in the Petition

By the FPAA, respondent notified the TMP that he was
di sall ow ng Schedule F, Profit or Loss From Farm ng, deductions
of the partnership (the Schedul e F deductions) in the anmount of

$10, 104, 861. Respondent expl ai ned his disall owance of the
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Schedul e F deductions as follows: (1) The partnership activities
constituted a series of shamtransactions | acking econom c
substance; (2) the partnership did not actively engage in the
trade or business of farmng; and (3) the partnership did not pay
or incur any bona fide trade or business expenses during the
taxabl e period, or, if the partnership did pay or incur expenses,
the partnership did not establish that these were ordinary and
necessary trade or business expenses currently deducti bl e under
section 162.

In the FPAA, respondent set forth alternative positions
based on his determination that the partners were not entitled to
deduct their proportionate shares of the partnership s | osses
because they were not “at risk”, within the neaning of section
465, or did not have sufficient adjusted basis in their
partnership interests. See sec. 704(d). Respondent al so reduced
the partnership’s tax preference itens by disallowng qualified
i nvest ment expenses of $9, 973, 739.

In the petition, the petitioning partners assigned error to
all of respondent’s adjustnents and, with respect to the
di sal | onance of the Schedul e F deductions, averred the follow ng:
(1) The partnership incurred and paid ordinary and necessary
expenses in the conduct of its trade or business of farmng, in
an anount not |ess than the anount clained by the partnership,

(2) the partnership engaged in a bona fide farmng activity,
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whi ch had econom c substance and constituted a trade or business
for all purposes of the Internal Revenue |aws, and (3) the
partnership engaged in the trade or business of farmng primrily
for the purpose of earning profits.

Additional History of the Case

On July 30, 1990, respondent noved to extend the tinme within
which to nove or answer the petition fromJuly 30, 1990, to
August 27, 1990. We granted that notion on August 2, 1990.

On August 13, 1990, respondent noved to stay the proceedi ngs
prior to answer for a period of 1 year (the notion to stay). 1In
support of the notion to stay, respondent clained that petitioner
and certain others were under crimnal investigation for their
activities in connection with the partnership and ot her
partnershi ps sponsored by Anctor Capital, Inc., fornmerly American
Agri-Corp. (wthout distinction, AMCOR). Although petitioner was
not, then, a participating partner, see Rule 247(b), and
respondent clainmed that none of the participating partners were
under crimnal investigation for their activities in connection
with any AMCOR-rel ated partnership, respondent believed that a
stay was required to avoid conflicts and difficulties arising
fromthe ongoing crimnal investigation of petitioner and certain
others. The petitioning partners objected to the notion to stay,
argui ng, anong ot her things, that not only were none of the

participating partners under any related crimnal investigation
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but neither were any of the 1500 other limted partners affected
by any AMCOR-rel ated cases then before the Court. Follow ng a
hearing on the notion to stay, we granted the notion to stay and
t he proceedi ngs were stayed until April 3, 1991 (the stay).

Upon a notion by respondent on April 1, 1991, the stay was
extended to Cctober 3, 1991 (the extension). The stay was
lifted, however, upon the notion of the petitioning partners,
filed April 9, 1991, requesting that we reconsider the extension.
The petitioning partners argued on behal f of thensel ves and the
other limted partners of the partnership (together, the limted
partners). They argued that, although petitioner was technically
a party to this case, see section 6226(c)(1l) and Rule 247(a), he
was not a participating partner, and the real parties in interest
were the limted partners, who held 99 percent of the partnership
interests. The petitioning partners argued:

[T]he limted partners * * * had no involvenent in the

activities and events which give rise to Respondent’s

crimnal investigation. The * * * [limted partners]

are neither the actors in nor the targets of all eged

crimnality — they are passive investors who seek only

the pronpt adjudication of civil tax clains asserted

and initiated by the Respondent * * *

The stay was lifted on June 19, 1991, and respondent filed
t he answer on August 19, 1991.

On May 1, 1992, we set this case for trial at the trial

session schedul ed to commence in Washington, D.C, on Cctober 5,

1992.
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On August 11, 1992, respondent and the petitioning partners
jointly noved for a continuance, which was granted on August 13,
1992.

On January 12, 1994, we again set this case for trial at the
trial session scheduled to commence in Washington, D.C., on
Oct ober 31, 1994.

On July 22, 1994, the petitioning partners noved for
sanctions on account of alleged discovery abuses and viol ations
by respondent (the notion for sanctions). Respondent objected to
the notion for sanctions. The petitioning partners replied to
t hat objection, alleging additional incidents of m sconduct. The
petitioning partners alleged the follow ng incidents of
m sconduct by respondent:

(1) Destruction of documents potentially
di scoverabl e by petitioners.

(2) Failure to conply with certain discovery
orders of the Court.

(3) Ceneral failure to provide tinely, accurate,
and conpl ete di scovery.

(4) Breaches of grand jury secrecy.

(5) Bad-faith w thholding of pre-grand jury
docunents.

We considered each of the petitioning partners’ clains, and we
denied the notion for sanctions in its entirety.
On Cctober 12, 1994, the petitioning partners again noved

for dismssal or alternative relief based upon alleged violations
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of grand jury secrecy (the grand jury secrecy notion). By order
dated Cctober 19, 1994, we denied the grand jury secrecy notion,
finding such notion premature in that issues concerning grand
jury secrecy had been raised by the petitioning partners and
certain others in an action brought in US. D strict Court for
the Central District of California.?

On Cctober 19, 1994, we continued the trial of this case
until Septenber 11, 1995.

On March 24, 1995, the petitioning partners noved for
dism ssal or alternative relief based on respondent's m sconduct

(the 1995 m sconduct notion). Respondent objected.

2 See Ballas v. United States (In re Grand Jury
Proceedi ngs), 62 F.3d 1175 (9th Cr. 1995). 1In Ballas, the
petitioning partners appealed the U S. District Court for the
Central District of California s order denying their petition for
di scl osure of certain grand jury investigative materials prepared
by the Departnment of Justice and the Internal Revenue Service
during their investigation of the pronoters of certain AMCOR-
sponsored partnerships (which, we assune, included the
partnership). See id. at 1177 (referring to “the pronoters of an
abusi ve tax shelter called AMCOR'). In Ballas, the petitioning
partners requested that the Departnment of Justice investigate
certain breaches of grand jury secrecy and that the petitioning
partners be given a copy of any resulting report and certain
related grand jury materials. The District Court found that only
i sol ated and technical instances of inproper disclosure had
occurred and denied the petitioning partners’ requests for
relief. The Court of Appeals for the Ninth Crcuit affirmed the
District Court’s action on the basis, in part, that the
petitioning partners “were not targets of, w tnesses before, or
otherwi se involved in the grand jury proceeding.” 1d. at
1177-1180.
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On August 3, 1995, based on the information that a basis of
settl enment had been reached, we again continued the trial of this
case.

Settl enent discussions and rel ated procedures conti nued
until the expiration, on February 11, 1999, of the period
provided for in section 6224(c)(2) for partners to demand
consi stent settlenment agreenents fromrespondent. Respondent
entered into consistent settlenent agreenents with sonme, but not
all, of the limted partners. Petitioner did not enter into a
settl enment agreenent.

On February 2, 1998, respondent and the participating
partners who renai ned active in the case (the remnaining
participating partners) jointly noved to withdraw certain notions
and docunents previously filed in this case (the notion to
wi t hdraw), including the 1995 m sconduct notion. The notion to
wi t hdraw was granted on Septenber 2, 1998.

On Cct ober 29, 1998, we all owed counsel for the remaining
participating partners to wthdraw fromthe case.

On June 4, 1999, we set this case for trial at a special
sessi on schedul ed to commence on October 4, 1999 (the Cctober 4
special trial session).

On July 2, 1999, petitioner nade the m sconduct notion (the
notion). W set the notion for an evidentiary hearing (the

hearing) at the Cctober 4, 1999, special trial session. The
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heari ng commenced on Cctober 4, 1999, and ended on Novenber 5,
1999.
AMCOR

AMCOR was organi zed in 1981 by petitioner, CGeorge Schreiber,
and Robert Wi ght.

As of Decenber 1988, AMCOR was headquartered in Irvine,
Cal i forni a.

For a period beginning sonme tine after AMCOR' s organi zati on
in 1981 and ending in 1986, AMCOR was in the business of
pronoting tax shelter partnerships, including the partnership.

CGeneral Partners

During 1986 and all subsequent years relevant to this case,
petitioner, CGeorge Schreiber, and Robert Wight were the only
general partners of the partnership. M. Schreiber died in
August 1991.

Respondent’s Exam nati ons

| nt roducti on

During the md- and | ate-1980's, AMCOR s business activities
drew the attention of various of respondent’s officers and
enpl oyees, particularly civil exam nation and cri m nal
i nvestigative personnel in respondent’s Dallas, Texas, and Laguna
Ni guel and San Jose, California, districts. Those personnel

exam ned and investigated both AMCOR and various entities and
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individuals with a connection to AMCOR The followi ng are
pertinent aspects of those exam nations and investigations.

| nvestigati on of Paul Hays

In May 1988, CGeorge Martin was a special agent working in
respondent’s Crimnal Investigation Division (Cl D) and assi gned
to respondent’s Dallas, Texas, district, with post of duty in
Amarillo, Texas. |In May 1988, M. Martin was assigned the case
of Paul Hays, a farner, who, acting through his attorney, Wendell
Davi es, had approached the Internal Revenue Service with
information to disclose concerning a tax shelter schene in which
M. Hays and several other farmers had participated. M. Mrtin
investigated M. Hays’ information, and that information I ed him
to AMCOR and certain enpl oyees and agents of AMCOR. On June 6
and June 14, 1988, with the consent of M. Hays and Steve
Sterquell, an accountant enployed by M. Hays, M. Mrtin
noni t ored and recorded conversations concerni ng AMCOR anong Ted
Frane, an attorney representing AMCOR, and Messrs. Hays,
Sterquell, and Schreiber. M. Mrtin came to suspect that AMCOR
was operating an “illegal tax shelter” and that others, including
M. Franme, had commtted crinmes in connection therewith. On
June 6, 1988, M. Martin learned that a civil exam nation of
AMCOR had been undertaken by personnel assigned to respondent’s

Exam nation Division in Laguna N guel, California (the Laguna
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Ni guel Exam nation Division). On June 16, 1988, M. Martin
ceased his investigation of AMCOR

Exanm nati ons of AMCOR- Sponsor ed Part nerships

Begi nning in 1987 and continuing through July 1988, Bobbie
Tadl ock, then a revenue agent assigned to the Laguna Ni guel
Exam nation Division, conducted a civil tax exam nation of the
income tax returns of certain AMCOR-sponsored partnerships (the
AMCOR partnershi ps exam nation). By a letter dated July 14,
1988, M. Tadl ock informed AMCOR that respondent was consi dering
bot h penal ti es agai nst AMCOR under section 6700 for pronoting
abusive tax shelters and an injunction under section 7408 to
enjoin further pronotion of such shelters.

Intermttently, from August 1988 to January 1990, the AMCOR
partnershi ps exam nation was conti nued by Debbie Gaither, then a
revenue agent al so assigned to the Laguna N guel Exam nation
Division. As part of her exam nation, Ms. Gaither requested
vari ous docunents relating to the AMCOR partnershi ps from AMCOR
Comrenci ng on or about COctober 17, 1988, and for a period of
about 2 weeks, Ms. Gaither visited the offices of AMCOR and nade
copi es of many docunents.

On Cctober 26, 1988, at the initiation of M. Tadl ock, the
chief of the Laguna N guel Exam nation Division referred AMCOR to
respondent’s CID for a crimnal tax fraud investigation (the

fraud referral). AMCOR is described in the fraud referral as a
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pronoter of abusive tax shelters. |Its transactions are described
as “shans”, generating “about $400,000,000 in first year tax
deductions from 1981 through 1986, cl ainmed on one hundred plus
partnerships [returns].” The fraud referral accuses AMCOR of
entering into purported farmng transactions in which, anong
ot her things, crops were not grown and AMCOR and farners drew and
exchanged checks with neither party having sufficient funds to
cover the checks drawn. Petitioner, M. Schreiber, and M.
Wight are referred to as “players”, along with a group of about
25 farnmers, who are described as “cul pabl e”.

Exam nati on of AMCOR

From July 1988 until COctober 1988, Vince Capobi anco, a
revenue agent assigned to the Laguna Ni guel Exam nation Division,
conducted a civil tax exam nation of the corporate tax returns of
AMCOR for its taxable years ending Novenber 30, 1985 and 1986
(the AMCOR corporate exam nation). M. Capobi anco assi sted
M. Tadlock in the preparation of the fraud referral. Sonetine
after October 1988, he assisted in the exam nation of the incone
tax returns of certain AMCOR-sponsored partnerships. From March
1989 to Novenber 1989, M. Capobi anco assisted in a crimnal
i nvestigation of AMCOR

Joint Cvil-Crininal Investigation

The fraud referral was received by respondent’s CI D, and, on

January 4, 1989, it was assigned to Douglas Watson, then a
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speci al agent working in Laguna Niguel, California. M. Watson
accepted the fraud referral, but not with respect to AMCOR, since
he felt it nore appropriate to investigate individuals rather
than a corporation for fraud. M. WAtson accepted the fraud
referral as to M. Schreiber, an individual, and made himthe
target of his investigation. Subsequently, the Laguna N guel
Exam nation Division and M. Watson commenced a joint civil and
crimnal investigation into AMCOR, its principals, and the AMCOR-
sponsored partnerships’ tax shelter activities. The Internal
Revenue Manual does not prohibit such joint investigations. On
August 22, 1989, petitioner and M. Wight al so becanme subjects
of M. Watson’s investigation.

| nvestigati on of Dodson and M Coy

In 1987, WIbur J. ool kasian was a special agent in
respondent’s CID, assigned to the San Jose, California, district
(the San Jose district), with post of duty in Fresno, California.
In 1987, M. GCool kasi an received information fromthe San
Franci sco office of the Securities and Exchange Comm ssion
concerning “a large tax shelter fraud schene” targeted at
investors in the Fresno, California, area. That information |ed
himto investigate two individuals, Ronald Dodson and Ray MCoy
(Dodson and McCoy). During his investigation of Dodson and
McCoy, M. Gool kasi an | earned that Dodson and McCoy were

principals of a Mexican corporation, CHM de Mexico (CHM),
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purportedly engaged in farmng in Mexico. C H M had entered
into 10 farmng contracts (the 10 contracts) with AMCOR On
February 14, 1988, M. ool kasi an was contacted by M. Franme, who
identified hinself as general counsel of AMCOR and asked about
his investigation of the 10 contracts. Because of certain
di screpancies in what M. Franme told him M. Gool kasi an becane
suspicious of M. Frane. M. Franme also represented Dodson and
McCoy. On April 13, 1988, M. ool kasian net with M. Franme in
pursuit of his investigation of Dodson and McCoy, and, on
June 20, 1988, he nmet Messrs. Franme, Dodson, and McCoy in pursuit
of that investigation. M. ool kasian believed that, at one or
both of those neetings, M. Frane attenpted to mslead him As a
result, M. Gool kasi an grew suspicious. M. Gool kasian cane to
believe that there were one or nore tax fraud conspiracies
i nvol ving, variously, as conspirators, Dodson and MCoy,
M. Frane, Barry Jones (an accountant for AMCOR), petitioner,
M. Wight, M. Schreiber, and AMCOR M. ool kasian’s authority
to investigate AMCOR was |imted because its principal place of
busi ness was outside the district to which he was assigned, the
San Jose district. By at least April 1988, M. ool kasi an had
communi cat ed his suspicions about AMCOR to personnel in the
Laguna Ni guel Exam nation D vision. M. Gool kasi an was
instrunmental in persuading personnel in the Laguna Ni guel

Exam nation Division to make the fraud referral.
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On Cctober 19, 1988, M. Gool kasian traveled to Texas in
furtherance of his investigations of the various tax fraud
conspiracies that he believed he had found during his
i nvestigation of Dodson and McCoy. He interviewed Messrs. Hays
and Davies, who agreed to becone confidential informants for
M. Gool kasi an. On Novenber 14, Decenber 8, and Decenber 9,
1988, with the consent of Messrs. Davies and Sterquell, M.

Gool kasi an noni tored and recorded certain conversations in M.
Davies’ office. On Novenber 14, 1988, the participants in the
conversation were Messrs. Frame and Davies, and, for a portion of
the conversation, M. Sterquell. On Decenber 8 and 9, 1988, the
participants were the same with the addition of M. Schreiber
(M. Sterquell also arrived late for the Decenber 8
conversation).

On Cctober 26, 1988, M. Gool kasian submtted a request to
the chief of the CID, San Jose, California, to make M. Frane
officially the subject of a crimnal investigation. M.

ool kasi an’ s request was approved on Novenber 4, 1988.

On March 21, 1989, M. (ool kasi an executed a search warrant
(the warrant) at 2301 Dupont Drive, Suite 510, Irvine,
California. Application for the warrant (the application) was
made by M. Gool kasian to the Hon. George H King, U S
Magi strate, Los Angeles, California, on March 14, 1989.

Attachnment A to the application describes AMCOR s offices as the
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prem ses to be searched (the premses). Attachnment B to the
application states M. Gool kasian’s belief that, on the prem ses,
t here are conceal ed vari ous business records of AMCOR “for the
years 1982 through 1988, inclusive, and relating to the foll ow ng
partnershi ps and corporations: [a list of 192 entities, not
including the partnership]”. The application states that the
itens to be seized are “the fruits, instrunentalities, and
evi dence of conspiracy to commt tax evasion, in violation of
18 U S.C. 8 371 and 26 U. S.C. § 7201, and aiding or assisting in
the preparation of false or fraudulent tax returns, in violation
of 26 U S.C. § 7206(2).” M. Coolkasian’s affidavit is attached
to, and nade part of, the application. Attached to it are |lists
of entities that had farm ng agreenents with AMCOR  The
partnershi p’s nane appears on one of those lists. Itens were
sei zed pursuant to the warrant, and an enpl oyee of respondent’s
prepared a detailed inventory of those itens.

On March 27, 1989, M. Davies recorded a tel ephone cal
anong hinself, M. Frame, and Bruce Hochman, a crimnal defense
attorney retained by M. Frane. He did so w thout authorization
or permssion from M. Gool kasian. M. Gool kasi an revi ewed t he
record of that conversation. On March 28, 1989, M. Davies was
instructed not to record any nore conversations with M. Hochman.
M. Gool kasi an informed M. Hochman that the conversation of

March 27, 1989, had been recorded.
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The investigation of Dodson and McCoy was cl osed sonetine
prior to March 1992, after Dodson and McCoy had pled guilty to
filing false incone tax returns.

Grand Jury |l nvestigation

In March 1990, the District Director, Laguna Ni guel,
California, requested WIIliam Shipley, Regional Counsel, Wstern
Region, to reconmend to the Departnment of Justice (the
Departnment) that the Departnent institute a grand jury
investigation into the activities of petitioner, Mssrs.

Schrei ber and Wight, and two others (but not AMCOR) in
connection with the operation of a fraudul ent tax shelter.

M. Shipley made that recommendati on, and the Departnent accepted
it; agrand jury investigation was commenced in June 1990 (the
grand jury investigation).

The joint investigation ended when the grand jury referral
was accepted. During the course of the grand jury investigation,
t he Laguna Ni guel Exam nation Division continued the AMCOR
part ner shi ps exam nati on.

On March 1, 1993, the Departnent notified M. Shipley that
t he Departnment was declining prosecution of the subjects of the
grand jury investigation. The letter so notifying M. Shipley
stated: “Although evidence uncovered to date indicates that the
principals of * * * [AMCOR] were involved in the operation of a

fraudul ent tax shelter, this office has concluded that two
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probl ens are present in this case which will prevent a successful
prosecution of the * * * matter.” The first problemwas the
death of M. Schreiber, whose presence the Departnent thought
vital to a successful prosecution of the other subjects of the
grand jury investigation. The second problemwas the risk of
adverse court rulings on evidentiary questions arising in
connection wth evidence resulting fromthe nonitoring of
M. Frane.

OPI NI ON

The ©Mdtion and the Heari ng

The notion is nade pursuant to Rules 53, 123, 142(a) and
requests that this case:

be dism ssed, or alternatively, that the Court shift

t he burden of going forward with the evidence, and/or

suppress evidence illegally and inproperly obtained by

Respondent through pervasive and egregi ous m sconduct,

whi ch has severely and irreparably prejudiced the Tax

Matters Partner’s ability to present his case.

Commenci ng on Cctober 4, 1999, and endi ng on Novenber 5,
1999, we held a hearing at which petitioner presented evidence in
support of the relief requested in the notion (the hearing).

At the close of the hearing, petitioner agreed that his
princi pal conplaints were as foll ows:

1. Avcivil investigation was carried out in the guise of a
crimnal investigation.

2. Conversations subject to the attorney-client privilege
were unlawful |l y nonitored.
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3. Docunents were unlawfully seized pursuant to a defective
search warrant.

Petitioner further agreed that the harnms of which he conpl ai ns
are (1) prejudice to petitioner in presenting his case and

(2) the additional interest on any deficiency that would result
to petitioner on account of respondent’s causing a delay in
resol ving the case.

1. Petitioner’'s Menoranda

Petitioner filed a post-hearing nmenorandumin support of the
notion (petitioner’s nmenorandum and incorporated into the notion
the nmenorandum filed March 24, 1995, by the petitioning partners
in support of the 1995 m sconduct notion (petitioning partners’
menmorandun). In the introduction to petitioner’s nmenorandum
petitioner states: “The pervasive nature of Respondent’s
m sconduct has caused infringenents of the TM s, AMCOR s and the
AMCOR s partnerships’ [including Crop Associ at es-1986]
constitutional rights”. Both petitioner’s nmenorandum and the
petitioning partners’ menorandum conpl ain of “a conplex weave of
especially prejudicial illegal and inproper acts”. In each
menor andum the conplaint is followed by a list of actions taken
by respondent and conpl ai ned of by the author of the nmenorandum

The lists are different, and we assunme that petitioner no | onger
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relies on the list of actions in the petitioning partners’
nmenorandum® The list in petitioner’s nenorandumis as foll ows:

1. Use of fraud, deceit and trickery in order to
procure evidence for a crimnal investigation.

2. M suse of a civil tax exam nation as a guise to
secure evidence for use in a crimnal tax
i nvesti gati on.

3 The list in the petitioning partners’ nenorandumis as
fol |l ows:

1. Msuse of a civil tax exam nation as a guise to
secure evidence for use in a crimnal tax
i nvesti gati on.

2. Invasion of privileged attorney-client
comuni cations through unlawful nonitoring of neetings
and tel ephone conversations.

3. Deprivation of access to vital business books and
records by their seizure and extended retention
pursuant to a search warrant that was inproperly sought
and wongfully issued on the basis of materi al

m srepresentati ons of fact nade under oath.

4. Goss negligence in the care and nmai nt enance of the
sei zed records while in the Governnent’s custody so
that key docunents were |ost and inportant conputerized
i nformati on rendered usel ess.

5. Msrepresentation of the status and duration of a
related grand jury investigation in a manner that
seriously inpeded the civil tax litigation.

6. Intimdation of targets of the crimnal tax
investigation with the result that their assistance and
testi nony was unavail able to Petitioners.

7. Coercion and inproper inducenment by Governnent
agents of witnesses to procure favorable -- and bury
unfavorable -- testinony.
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3. | nvasi on of privileged attorney-client
communi cati ons through unl awful nonitoring of
nmeeti ngs and tel ephone conversati ons.

4. Deprivation of access to vital business books and
records by their seizure and extended retention
pursuant to a search warrant that was inproperly
sought and wongfully issued on the basis of
mat erial m srepresentations of fact made under
oat h.

5. M srepresentation of the status and duration of a
related grand Jury investigation in a manner that
seriously inpeded the civil tax litigation.

6. | mproper dissem nation of grand jury material s.

7. Recal citrance during discovery, resulting in
abnormal prejudicial delay.

8. Qbst reperousness and stonewal | ing during the
hearing on this matter, causing additional
unwarr ant ed del ay.

After discussing certain prelimnary matters, we shall
address the itenms in petitioner’s list, keeping in mnd
petitioner’s principal conplaints and the clainmed harns (as
stated at the end of the hearing) as an aid to understandi ng

petitioner’s |ist.

[11. Jurisdiction

A. | nt roducti on

Respondent filed a brief in answer to petitioner’s
menor andum (respondent’s brief). In that brief, respondent asks:

As a matter of |aw, does the TMP have standing to
raise (or rely upon) alleged violations of the
constitutional rights of third parties (specifically
AMCOR, its principals, and AMCOR-sponsored partnerships
(other than Crop Associ ates-1986)) as the basis for his
request for sanctions agai nst Respondent?



- 23 -
Respondent answers that petitioner has standing only to ask
redress of violations of rights that he holds in his capacity as
TMP and a partner of the partnership. Essentially, we agree with
respondent. On the question of standing, see D xon v.

Commi ssioner, 90 T.C 237, 243-244 (1988). Respondent’s

guestion, however, suggests a nore fundanental issue, viz, the
[imts of our subject matter jurisdiction in this case.

B. Limted Jurisdiction To Redeterm ne Partnership ltens

This is a case brought pursuant to section 6226 for the
redeterm nation of certain partnership itens. Section 6226 is a
part of subchapter C, chapter 63, subtitle F of the Code
(subchapter C). Subchapter C conprises sections 6221 through
6233. Subchapter C was added to the Code by the Tax Equity &

Fi scal Responsibility Act of 1982 (TEFRA), Pub. L. 97-248,

sec. 402(a), 96 Stat. 324, 648. Congress added subchapter Cto
t he Code for the purpose of changing prior |aw, under which the
Federal inconme tax consequences of partnership operations were
determ ned at the partner level, generally in a separate
proceeding with respect to each partner. See H Conf. Rept. 97-
760, at 599 (1982), 1982-2 C. B. 600, 662 (conference report
acconpanying H R 4961, 97th Cong., 2d Sess. (1982), which, when
enacted, becanme TEFRA). In general, subchapter C provides that
the tax treatnent of partnership items will be determ ned at the

partnership level in a unified partnership proceeding rather than
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in separate proceedings with each partner. See, e.g., sec. 6221;
H Conf. Rept. 97-760 (1982), supra at 599, 1982-2 C.B. 662.%

Qur role in a subchapter C proceeding is limted by section
6226(f) to the determ nation and all ocation of partnership itens.
Section 6226(f) provides:

A court with which a petitionis filed in

accordance with this section shall have jurisdiction to

determine all partnership itens of the partnership for

the partnership taxable year to which the notice of

final partnership admnistrative adjustnent relates and

the proper allocation of such itens anong the partners.

We have no authority under section 6226(f) to determ ne any
affected itemor the tax liability of any partner.® See, e.g.,

Crop Associates-1986 v. Comm ssioner, 113 T.C 198 (1999). In

Dynam ¢ Enerqgy, Inc. v. Conmi ssioner, 98 T.C. 48 (1992), an

entity | evel proceeding involving an S corporation, we held that
we | acked jurisdiction in such a proceeding to consider a defense
arising at the sharehol der | evel and personal to the wife of a

sharehol der. W have held simlarly in subchapter C proceedings.

4 A “partnership itenf is any itemrequired to be taken
into account for the partnership s taxable year to the extent
that the regulations provide that such itemis nore appropriately
determ ned at the partnership level rather than at the partner
level. Sec. 6231(a)(3). A “nonpartnership itenf is any item
which is not, or is not treated as, a partnership item See sec.
6231(a)(4). An “affected itenf neans any itemto the extent that
such itemis affected by a partnership item See sec.

6231(a)(5).

5 See sec. 6230(a)(2), describing situations in which the
deficiency procedures provided for in subchapter B, chapter 63,
subtitle F of the Code will apply to deficiencies attributable to
af fected itens.
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See, e.g., Life Care Comunities of Anerica, Ltd. v.

Comm ssioner, T.C. Meno. 1997-95 (“It is now well settled that

the Tax Court |acks jurisdiction to consider whether a
taxpayer/partner is entitled to i nnocent spouse relief under
section 6013(e) in the context of partnership |evel
proceedings.”). Qur jurisdiction under section 6226(f) is to
determ ne certain partnership itens (and related allocation
gquestions), and, in exercising that jurisdiction, we nust be
careful not to consider extraneous clainms unrelated to that
[imted jurisdiction.

C. Concl usion

Consistent with our limted jurisdiction under section
6226(f), we can consider petitioner’s clains of m sconduct that
relate to respondent’s determ nation (or allocation) of
partnership itens of the partnership. W shall exam ne how
respondent conducted hinself with respect to the partnership, and
not how he conducted hinself with respect to any other person,
except to the extent such person was acting for the partnership.
We shall address standing with nore particularity as we proceed.

| V. Court’'s Power and Authority

Havi ng determ ned that the clains that we can consider are
[imted by our subject matter jurisdiction, we nust determ ne
whet her we have the power and authority to provide the relief

requested by petitioner.
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Petitioner asks the Court to use its inherent power and
authority to regul ate and supervi se proceedi ngs before it so as

toinsure the integrity of its processes. See Freytag v.

Commi ssioner, 501 U. S. 868, 891 (1991); Chanbers v. NASCO, Inc.,

501 U. S. 32, 43-46 (1991). The Court’s inherent power extends to
regul ate both conduct before it and conduct beyond its confi nes.

See Chanbers v. NASCO, Inc., supra at 44. The Court has

recogni zed its authority to maintain the integrity of its
proceedings and its ability to provide relief for a party’s

m sconduct. See, e.g., Dixon v. Comm ssioner, T.C Meno. 2000-

116 (i nposing additional sanctions, sonme on the basis of inherent

power); Dixon v. Comm ssioner, T.C Meno. 1999-101; CMEM Inc. V.

Conmi ssioner, T.C. Menp. 1991-467.

V. Burden of Proof

Petitioner has the burden of establishing the allegations of
illegal and inproper acts by respondent that are the basis of the

notion. See Rakas v. Illinois, 439 U S. 128, 130 n.1 (1978)

(citing Sirmmons v. United States, 390 U S. 377, 389-390 (1968)

(“The proponent of a notion to suppress has the burden of
establishing that his own Fourth Anendnment rights were violated

by the chal |l enged search or seizure.”)).
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VI. “lnvasion of privileged attorney-client communi cati ons
t hr ough unl awful nonitoring of neetings and tel ephone
conversations.”

We di spose of this conplaint first because, for the nost
part, it deals with a matter already di sposed of by the Court.

In the notion, petitioner states: “Respondent engaged in
illegal nonitoring of attorney-client conmunications, which
conversations were protected by the joint defense privilege.” In
petitioner’s menorandum petitioner states:

On several occasions in this case, the Respondent

utilized Wendel |l Davies -- an attorney representing
certain farmers who had contracted with AMCOR
partnerships -- as a confidential informant (ultimtely

paid) to engage in nonitored tel ephone conversations or

meetings with Ted Franme, an attorney representing

AMCOR, its principals and enpl oyees, and AMCOR

par t ner shi ps.
Al t hough petitioner is not specific about the “several occasions”
he has in mnd, the focus of petitioner’s conplaint with respect
to conversations participated in by M. Frame appears to be the
conversations nonitored and recorded by M. Gool kasi an on
Novenber 14, Decenber 8, and Decenber 9, 1988 (the three
conversations). Wth respect to the three conversations,
petitioner has failed to establish any attorney-client privilege

including joint defense privileges, or the application of the so-

call ed “work product” doctrine. See H ckman v. Taylor, 329 U S

495 (1947).
| ndeed, petitioner has failed to prove that M. Franme was

the recipient of any privileged conmunications with respect to
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the partnership. M. Frane testified that he had no witten
agreenent with the partnership to performlegal services but only
an oral agreenent to “perform whatever |egal services m ght be
requi red” (which oral agreenment he had with all of the AMCOR-
sponsored partnerships). He msidentified “AMCOR or an AMCOR
affiliate” as the general partner of the partnership with whom he
made that oral agreenent. He could not recall any services that
he had performed for the partnership or whether he billed it for
any services. Besides failing to prove the privileged or
otherwi se protected nature of the three conversations, petitioner
has failed to prove the communi cation of any privil eged
information fromthe partnership to M. Frane or that, with
respect to the partnership, M. Frame ever produced any materi al
subject to the work product doctrine.

Petitioner also conplains with respect to one or nore
conversations on or about March 27, 1989, involving M. Hochman
(a crimnal defense attorney retained by M. Franme), M. Frane
and M. Davies that were nonitored or recorded by M. Davies.
Those conversations were nonitored and recorded w t hout the
perm ssion or authorization of M. ool kasian. Petitioner has
failed to prove that the partnership enjoyed any privilege or
other protected status with respect to those conversations. In

any event, M. ool kasian informed M. Hochman of M. Davies’
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actions, and petitioner has failed to denonstrate any harmto the
partnership on account of such recording.
Petitioner’s conplaint wwth respect to respondent’s
nmonitoring or recording of conversations fails to establish any
ground on which to base any sanction of respondent in this case.

VIl. "Use of fraud, deceit and trickery in order to procure
evidence for a crimnal investigation.”

A. | nt r oducti on

In the notion, petitioner clains:

The Respondent’s civil exam nation of the AMCOR
part nershi ps began in May 1988. Al though a concurrent
crimnal investigation of the partnershi ps was ongoi ng,
t he Respondent’s agents failed to notify AMCOR or its
general partners. Moreover, during the tinme the two
i nvestigations were proceedi ng concurrently, civil
agents, acting as undercover crimnal investigators,
col l ected thousands of pages of docunents fromthe
AMCOR partnerships. These are the very docunents
Respondent wi shes to introduce as evidence during the
trial of this matter.

Petitioner denands:

Docunents voluntarily disclosed to Respondent’s
civil exam nation agents during the tinme such agents
were acting as undercover crimnal agents, should be
suppressed. United States v. Tweel, 550 F.2d 297, 299

(5th Gr. 1977). Information voluntarily produced by a
t axpayer cooperating with what he believes to be a
civil investigation nust be suppressed if he was m sl ed
and the investigation really was crimnal. [d.

In petitioner’s nmenorandum he states:

This case involves a clandestine crimnal investigation
supported by civil agents, wth the specific purpose of
obt ai ning evidence of crimnal and civil fraud. The
result, however, was that Respondent illegally acquired
substantial vol unes of docunents, interviews and ot her
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evidentiary materials he would not have ot herw se
obt ai ned.

The gravanen of petitioner’s conplaint appears to be that,
had petitioner (or any other partner) been aware that a cri m nal
i nvestigation was underway, no one representing the partnership
woul d have cooperated in a civil exam nation of the partnership.
Petitioner equates respondent’s silence with fraud, deceit, and
trickery. Petitioner reasons that respondent obtained evidence
by such nmeans fromthe partnership, and such evidence nust be
suppressed in this proceeding.

B. Gounds for Suppression of Evidence

Respondent may not develop a crimnal investigation under

the auspices of a civil examnation. See, e.g., United States v.

G unewal d, 987 F.2d 531, 534 (8th Cr. 1993). Nevertheless, he

may pursue civil and crimnal investigations either

si mul taneously or successively. See United States v. Kordel, 397

US 1, 11 (1970); Standard Sanitary Manufacturing Co. v. United

States, 226 U.S. 20, 52 (1912). Respondent nust be careful,
however, not to represent to a taxpayer that an investigation of
the taxpayer is routine when, in fact, it is a crimnal
investigation. In a crimnal case, which this is not,

m srepresentations of that sort may give a court cause to
suppress evidence resulting fromthe investigation because it was
obtained in violation of the taxpayer’s rights under the Fourth

or Fifth Anmendnents to the Constitution. See, e.g., United
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States v. MKee, 192 F.3d 535, 542 (6th Cr. 1999); United States

v. Peters, 153 F. 3d 445, 451 (7th Gr. 1998) (“A consensual
search is unreasonabl e under the Fourth Amendnent or violative of
due process under the Fifth Anendnent if the consent was induced
by fraud, deceit, trickery or m srepresentation by the revenue

agent.” (Fn. ref. omtted.)); United States v. G unewald, supra

at 534; United States v. Tweel, 550 F.2d 297, 299 (5th G

1977).
We have not stated a rule precluding the suppression of
evidence in a civil case on account of violations of a person’s

Fourth Amendnent rights. See Jones v. Comm ssioner, 97 T.C 7,

27 n.8 (1991). 1In Jones, the taxpayers clainmed that the

Commi ssioner’s agents violated their constitutional rights by
gat hering evidence during a crimnal investigation that was
conducted under the guise of a civil examnation. See id. at 26.
The taxpayers argued that, but for the conduct of such agents,

t hey woul d not have provided certain evidence that was
subsequently used in a crimnal prosecution of themand in
determning deficiencies in tax. See id. W agreed with the

t axpayers that they had shown i nappropriate or reprehensible
activities by the Comm ssioner’s agents. See id. at 29. W
found, however, that the alleged violations occurred before any
deficiency had been determ ned and that any statenments and

docunents given to the Conm ssioner were given with the know edge
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and consent that they m ght be used against the taxpayers in a
civil tax controversy. See id. at 27. W considered the cost to
the Court’s truth-finding function of suppressing the docunents
and evidence in question and concluded: “This cost is not
warranted here due to factors of renoteness and unsuitability of
the sanction as it relates to the violation of the rights and the
use of the fruits of such violation.” I1d.

C. Di scussi on

For a taxpayer to prevail in his claimthat the Comm ssioner
violated his Fourth Amendnent rights by obtaining evidence by
fraud, trickery, or deceit, the taxpayer nust show an affirmative

act of m srepresentation by the Conm ssioner. See United States

v. MKee, supra; United States v. Peters, supra; Jones V.

Commi ssi oner, supra at 28.° He nust al so show sone resulting

prejudice to his rights, see United States v. G unewald, supra at

534, and that evidence actually was obtained as a result of the

al | eged deception; see United States v. MKee, supra at 542.

Petitioner bears the burden of proof, see supra sec. V., and, as

we said in Jones v. Conm ssioner, supra at 28: “To prevail,

petitioners nmust show by clear and convincing evidence the fraud

6 Petitioner asks us to suppress docunents voluntarily
di scl osed to respondent. He does not appear to be making a Fifth
Amendnent claimw th respect to those docunents. 1In any event,
petitioner has no Fifth Anendnment privilege to protect against
the conpell ed production of incrimnating docunents that have
been di sclosed voluntarily to respondent and are in respondent’s
possession. See Fisher v. United States, 425 U. S. 391 (1976).
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or deceit on the part of the IRS." (Enphasis added.) Petitioner
has failed to make the requi site show ngs.

It is true that, by the FPAA respondent nade adjustnents to
the 1986 partnership return. Undoubtedly, some exam nation of
the 1986 partnership return preceded the FPAA. Nevert hel ess,
petitioner has failed to prove that, in connection with that
exam nation, respondent m srepresented anything to himor to
anyone el se. Revenue Agent Tadl ock comenced an exam nation of
certain AMCOR-sponsored partnerships in 1987 (the AMCOR
partnershi ps exam nation). He continued that exam nation through
July 1988, when his participation ended, and the exam nation was
conti nued by Revenue Agent Gaither, sporadically, until January
1990. Petitioner has failed to prove that the 1986 partnership
return was the subject of either agent’s exam nation. He has
failed to prove that Ms. Gaither obtained any docunents relating
to the 1986 partnership return on her visit to AMCOR commenci ng
on Cctober 17, 1988. He has failed to prove that the 1986
partnership return was the subject of the AMCOR corporate
exam nation carried on by Revenue Agent Capobi anco. | ndeed,
petitioner has failed to prove even the date on which the
exam nation of the 1986 partnership return commenced or who
conducted that exam nati on.

Even assumi ng sonme m srepresentation, petitioner has failed

to show any prejudice to the partnership or that any evidence
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actual ly was obtained pursuant to that m srepresentation.
Petitioner clains that, as a result of respondent’s conceal nent
of his crimnal investigation, respondent was able to obtain

“putati ve extensions” of the statute of limtations. W have

found that the 1986 partnership return (a cal endar-year return)
was tinmely nmade and that the FPAA was dated (and, we assune,
mai | ed) on March 14, 1990. On the face of it, respondent had no
need of any extension of the period of limtations, see section
6229(a), (d), and, in any event, petitioner has failed to prove
that any agreenent to extend the section 6229(a) period was
entered into by any partner or any other person with authority to

bi nd the partnership. See sec. 6229(b).’

" Petitioner may have in mnd agreenents to extend the sec.
6229(a) period of limtations entered into by partners of other
partnershi ps sponsored by AMCOR.  Throughout the course of
petitioner’s menoranda, petitioner fails clearly to relate his
conplaints to the partnership or distinguish between harns
all eged to have been suffered by the partnership and harns
suffered by AMCOR, its principals, or the remai ni ng AMCOR
sponsored partnerships. Respondent and the tax matters partners
in certain related cases have stipulated that they will be bound
in those cases by our order on the notion. During the course of
t he hearing, we cautioned petitioner that the hearing concerned
only the notion, which pertained only to the partnership.
Respondent opposed the notion, and participated in the hearing,
on the basis that the notion concerned only the partnership. As
we said supra sec. Ill., we shall exam ne how respondent
conducted hinself with respect to the partnership and not how he
conducted hinself with respect to any other person, except to the
extent such person was acting for the partnership.



D. Concl usi on

Petitioner’s conplaint wwth respect to respondent’s use of

fraud, deceit, and trickery in order to procure evidence for a

crim
base

VIIT.

nal investigation fails to establish any ground on which to
any sanction of respondent in this case.

"Msuse of a civil tax exanm nation as a quise to secure
evidence for use in a crimnal tax investigation."

A. | nt r oducti on

In petitioner’s nmenorandum he states:

Even if Respondent’s m sconduct is placed in its
nost favorable light, the conclusion nmust be reached
that the civil exam nation was used as a guise to
obtain evidence for the use in the ongoing crim nal
i nvestigation. The Respondent, however, may not
devel op a crimnal investigation under the auspices of
acivil audit. United States v. Grunewald, 987 F.2d
531, 534 (8th Cir. 1992). [Fn. ref. omtted.]

Moreover, the policy is stated clearly in the
| nt ernal Revenue Manual (“IRM);

[ T] he Service should not attenpt to use a
civil exam nation to develop a crimnal tax
investigation. |[If a crimnal investigation
is being devel oped with regard to a taxpayer,
the Service nmust respect the taxpayer’s
rights and follow Manual instructions
pertaining thereto. Therefore, under no
circunstances will these procedures be used
to develop a crimnal tax case under the

gui se of a civil exam nation.

| RM § 9311.83(1) (Apr. 8, 1985).
As this Court observed in Jones:
Any attenpt to conduct a crimna

i nvestigation under the guise of a civil
exam nation would have a chilling effect upon
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t he normal deneanor of the parties in civil
exam nat i ons.

97 T.C. at 29 (enphasis added).
Here, the evidence denonstrating the use of a
civil tax examnation as a neans to gather information
for crimnal investigative purposes is abundant.
That conplaint is distinguishable fromthe inmediately
precedi ng conplaint in that petitioner is conplaining of
respondent’s nethods for gathering evidence for use in a crimnal

investigation rather than for use in a civil exam nation.

B. Backgr ound

What we said above, in the first paragraph of section
VII.B., is equally applicable here. Aso, 2 Audit, Internal
Revenue Manual (CCH) section 4565.21, at 14,382, provides that,
if an enpl oyee of respondent’s conducting a civil exam nation of
a taxpayer cones across a firmindication of fraud on the part of
t he taxpayer, she nmust suspend her exam nation so that an
eval uation can be nmade as to whether the case is appropriate for
crimnal investigation.® Several courts have relied on the “firm
i ndications of fraud” rule of 2, Audit, Internal Revenue Manual

(CCH) sec. 4565.21(2) as an appropriate benchmark for determ ning

8 The Court of Appeals for the Sixth Crcuit has stated:
“conpliance with 8 4565.21 is mandated by the Constitution.”
United States v. MKee, 192 F.3d 535, 542 (6th Gr. 1999);
accord Gunewald v. Conm ssioner, 897 F.2d 531, 534 (8th Grr.
1993). But see G-oder v. United States, 816 F.2d 139, 142 (8th
Cr. 1987) (classifying Internal Revenue Manual sec. 4565.21 as
essentially a procedural rule conferring “no substantive rights
or privileges upon taxpayers”).
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whet her respondent has attenpted to conduct a crim nal
i nvestigation under the guise of a civil exam nation. See United

States v. Peters, 153 F.3d at 452 (and cases cited therein). A

firmindication of fraud is different froman initial indication
that fraud exists, and it is nore than a nere suspicion of fraud.

See, e.g., United States v. Peters, supra at 455-456. The

determ nation of a firmindication of fraud is a factual
determ nation that can only be determ ned on a case-by-case
basis. See id. at 456. Moreover, only the victimof conduct
i nproper under the Fourth Anmendnent has standing to chall enge
such conduct by seeking suppression of the evidence obtained

under the exclusionary rule. See United States v. Payner, 447

US 727, 731 (1980). Nor does a Federal court’s inherent
supervi sory power authorize the court to suppress otherw se

adm ssi bl e evidence on the ground that it was seized unlawfully
froma third party not before the court. [d. at 735.

C. Di scussi on

Petitioner has failed to prove the particul ars of
respondent’s exam nation with respect to the 1986 partnership
return. See supra sec. VII. During his investigation of Dodson
and McCoy, Special Agent Gool kasian cane to believe that there
were one or nore tax fraud conspiracies involving, variously, as
conspirators, Dodson and McCoy, M. Frane, M. Jones, petitioner,

M. Wight, M. Schreiber, and AMCOR On Cctober 26, 1988, the
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fraud referral was nmade, referring AMCOR to respondent’s CID for
a crimnal fraud investigation. |In early 1989, Special Agent
Wat son accepted the fraud referral with respect to M. Schrei ber,
who becane the target of a crimnal investigation by Special
Agent Watson. Subsequently, Special Agent Watson and personnel
fromthe Laguna N guel Exam nation Division commenced a joint
investigation into AMCOR, its principals, and the AMCOR-sponsored
partnerships’ tax shelter activities. On August 29, 1989,
petitioner and M. Wight becane subjects of Special Agent
Wat son’ s investigation.

Petitioner has failed to prove that, in the course of
respondent’ s exam nation of the 1986 partnership return,
respondent intended to obtain or, indeed, obtained any
information for the purposes of any crimnal investigation. See
supra sec. VII.C (petitioner has failed to prove any details of
t he exam nation of the 1986 partnership return).

D. Concl usi on

Petitioner’s conplaint with respect to respondent’s all eged
m suse of a civil tax exam nation as a guise to secure evidence
for use in a crimnal tax investigation fails to establish any

ground on which to base any sanction of respondent in this case.
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| X. "Deprivation of access to vital business books and records
by their seizure and extended retention pursuant to a
search warrant that was inproperly sought and wongfully
i ssued on the basis of material nmisrepresentations of fact
made under oath.”

In the notion, petitioner avers: “Special Agent Gool kasi an
commtted perjury in his affidavit in support of the March 21,
1989, search warrant for the books and records of the AMCOR
partnerships.” Petitioner clains that, in the application (for

the warrant), M. Gool kasi an m srepresented that books and

records of AMCOR were concealed. |In petitioner’s nmenorandum he
broadens his conplaint: “The seeking of a search warrant in this
situation was not to fulfill any legitimte purpose but, rather,

to serve M. ool kasi an’s objective of conducting an i nproper
general search and coercing the targets of the crimnal
investigation.” Petitioner particularizes the harmhe clains to
have suffered: “By inproperly seizing these business records,
Respondent deni ed AMCOR and the TMP effective access, severely
prejudicing the TMP in his ability to tinely and fully prepare
his cases.”

Petitioner argues his standing to make a Fourth Amendnent
claimw th respect to the execution and consequences of the
warrant: “The Respondent’s blatant violations of the TM s,
AMCOR' s and the AMCOR partnerships, including Crop Associ at es- 86,
Fourth Amendnent rights, noreover, gives TMP standi ng on behal f

of Crop Associates-86." In support of that proposition,
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petitioner cites Rakas v. lllinois, 439 U S at 142 (person need

not have a recogni zed property interest in a premses in order to
claimthe protection of the Fourth Anendnment with respect to use
of the prem ses).

Petitioner does not have standing to raise Fourth Amendnent

claims for a third party. See United States v. Payner, supra at

731 (“a court may not excl ude evidence under the Fourth Amendnent
unless it finds that an unlawful search or seizure violated the
def endant’s own constitutional rights.” (Enphasis added.)); Rakas

v. Illinois, supra at 133-134 (“Fourth Amendnent rights are

personal rights which * * * may not be vicariously asserted.”

(quoting Alderman v. United States, 394 U S. 165, 174 (1969)).

The legality of a search or seizure may be chall enged only by one
who has a legitimte expectation of privacy in the itens seized

or the area searched. See United States v. Padilla, 508 U S. 77,

82 (1993) (per curiam; United States v. Sarkisian, 197 F. 3d 966

(1986) (9th Cir. 1999). On brief, petitioner states:

“[ Rl espondent’s violations were commtted against the targets in
their capacities as representatives of Crop Associates - 1986 and
are, therefore, clainms of the petitioner/parties.” Petitioner is
maki ng a claimon behalf of the partnership.® W assunme that a

partnership has standing to raise a Fourth Amendnent claimwth

® W do not consider any Fourth Amendnent cl ai mthat
petitioner may have separate and apart fromthe partnership’ s
claim
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regard to partnership property. See, e.g., In re Subpoena Duces

Tecum 81 F. Supp. 418 (N.D. Cal. 1948) (partnership was able to

cl ai m Fourth Amendnment rights); cf. Flem ng v. Montgonery Ward &

Co., 114 F.2d 384, 387 (7th Cr. 1940) (“corporation is entitled
* * * to the protection of the Fourth Anendnent agai nst
unr easonabl e searches and seizures of its papers.”). The

expectation of privacy in a comercial setting is less than in a

residential setting. See Mnnesota v. Carter, 525 U S. 83, 89

(1998); New York v. Burger, 482 U S. 691, 700 (1987) (the

“expectation of privacy in comercial premses * * * is different
from and indeed |ess than, a simlar expectation in an

i ndi vidual’s honme.”). Petitioner has not established that the
partnership had any expectation of privacy with respect to
AMCOR' s prem ses, let alone a legitimte expectation. See United

States v. Padilla, supra. As a result, petitioner has not

established that he, on behalf of the partnership, has Fourth
Amendnent standing to chall enge the search of AMCOR s prem ses.
In any event, petitioner has failed to prove that any
partnershi p books and records were seized pursuant to the
warrant. Rule 41 of the Federal Rules of Crimnal Procedure
addresses search and seizure. Fed. R Cim P. 41(d) provides:
(d) Execution and Return Wth Inventory. The officer
taking property under the warrant shall give to the
person from whom or from whose prem ses the property
was taken a copy of the warrant and a receipt for the

property taken or shall |eave the copy and receipt at
the place fromwhich the property was taken. The
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return shall be nmade pronptly and shall be acconpani ed

by a witten inventory of any property taken. The

inventory shall be made in the presence of the

applicant for the warrant and the person from whose

possession or prem ses the property was taken, if they

are present, or in the presence of at |east one

credi bl e person other than the applicant for the

warrant or the person from whose possessi on or prem ses

the property was taken, and shall be verified by the

officer. The federal nagistrate judge shall upon

request deliver a copy of the inventory to the person

fromwhom or from whose prem ses the property was taken

and to the applicant for the warrant.
An enpl oyee of respondent’s made a detailed inventory of the
itens seized pursuant to the warrant (the inventory). Fed. R
Crim P. 41(d) requires that, upon request, the Federal
magi strate shall deliver a copy of such inventory to the person
fromwhom or from whose prem ses the property was taken. W
assunme that person to be AMCOR, with whom petitioner was cl osely
related (petitioner describes hinself as an “AMCOR principal”).
On brief, petitioner states that the inventory was filed under
seal. Even if that were so, petitioner has failed to show any
effort to unseal the inventory and produce it in support of
petitioner’s claimthat partnership books and records were seized
pursuant to the warrant. Petitioner does not argue that the
inventory would fail to show whether or not partnership books and
records were seized pursuant to the warrant. Petitioner’s
failure to produce the inventory or any other evidence that
partnership books and records were seized pursuant to the warrant

|l eads to the inference that either such evi dence does not exi st
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or would be negative to petitioner. Wchita Term nal El evator

Co. v. Commi ssioner, 6 T.C 1158, 1165 (1946)(“the failure of a

party to introduce evidence within his possession and which, if
true, would be favorable to him gives rise to the presunption
that if produced it would be unfavorable”), affd. 162 F.2d 513
(10th Gr. 1947). W find that no partnership books and records
were seized pursuant to the warrant. Petitioner has failed to
show how, on account of the execution of the warrant and the
retention of any itens seized pursuant to the warrant, he has
been di sadvantaged in prosecuting the petition in this case.
Petitioner’s conplaint with respect to respondent’s all eged
sei zure and extended retention of vital business books and
records pursuant to an illegal search warrant fails to establish
any ground on which to base any sanction of respondent in this
case.
X. “Msrepresentation of the status and duration of a rel ated

grand jury investigation in a nanner that seriously inpeded
the civil tax litigation.”

In June 1990, acting on a recommendati on of respondent, the
Departnent of Justice (the Departnent) commenced a grand jury
i nvestigation of petitioner, Messrs. Schreiber and Wight, and
two others in connection with the operation of a fraudul ent tax
shelter (the grand jury investigation). On March 1, 1993, the
Depart ment declined prosecution of the subjects of the grand jury

investigation for the reasons set forth in our findings of fact.
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In petitioner’s nmenorandum petitioner avers that, because of
inactivity, “for all intent and purpose”, the grand jury
investigation term nated on Septenber 1, 1991. Petitioner
conpl ai ns:

Thus, by wi thholding the fact of the term nation of the
grand jury’'s investigation, the governnent del ayed the
progress of these civil proceedings for over two years;
AMCOR s sei zed docunents remai ned under | ock and key;
and TMP was deni ed access to informati on possessed by
AMCOR s principals who, unwittingly, believed they were
still under crimnal investigation and feared,
appropriately, waiving their rights against self-

i ncrimnation.

* * * * * * *

Most inportantly, but for the delay, two central
w tnesses for TMP who are now dead woul d have been
avai |l abl e. George Schrei ber, the general partners
[sic] who had overall responsibility for the
partnershi ps’ farm ng operations, and who was a target
of the grand jury investigation, died in August, 1991.
* * * Carl Hansen, an enpl oyee of AMCOR who was
directly and significantly involved in the farm ng
operations, died in February, 1993. * * *

As a renedy, petitioner asks that the case be di sm ssed.
Petitioner bases his avernment that the grand jury
i nvestigation term nated on Septenber 1, 1991, on two proposed

findings of fact:?

10 Those are petitioner’s proposed findings 85 and 86.
Petitioner refers to proposed findings 86 and 87; 87 is as
follows: “By June 1, 1991, Examis admnistrative files were
transferred to the Ofice of District Counsel, Laguna N guel, and
the AMCOR Civil Tax Force headed by G oup Manager Silvernman was
termnated." (Ref. to record omtted.) W assune that the
reference to proposed finding 87 was supposed to be to proposed
findi ng 85.
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Septenber 1, 1991, was the last tine evidence was

presented to the grand jury investigating the

principals of AMCOR [Ref. to record omtted.]

Bet ween Septenber, 1991, and March 1, 1993, there was

no commruni cati on between the respondent and the

Departnent of Justice on the issue of whether the

crimnal cases would be prosecuted; this was an

abnormal ly | ong passage of tine. [Ref. to record

omtted.]
Petitioner offers the testinmony of WIIiam Shipley, Regional
Counsel , Western Region, in support of the two proposed findings.
M. Shipley did not testify as to the date of the | ast neeting of
the grand jury, and he sinply said that he was unaware of any
grand jury activity after Septenmber 1991. Petitioner has failed
to show that M. Shipley would have been privy to the
Departnment’s progress with the grand jury. Further, petitioner’s
references in support of his second proposed finding do not
support such a finding as to a | ack of conmmuni cati on.
M. Shipley did testify that nore than 1 year passed from
respondent’s subm ssion of material to the Departnent and the
Departnent’s response. He could not, however, explain the
reasons for that delay. Petitioner has failed to prove that the
grand jury investigation term nated on Septenber 1, 1991. He has
failed to prove that there was undue delay in termnating the
grand jury. Moreover, petitioner has failed to prove that the
grand jury investigation was unfounded. The testinony of

respondent’ s agents, in particular, George Martin, and Steve

Sterquell, leads us to believe that respondent’s suspicions of
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fraud and the Departnent’s presentation to a grand jury were well
founded, no matter what the outcone.

Moreover, we fail to see any prejudice in connection with
M. Schreiber’s death in August 1991, 1 nonth before petitioner
clains the grand jury investigation ended. Also, although
petitioner proposes as a fact that M. Hansen is dead, he
provi ded no reference to any evidence in support of that proposed
finding, nor did he propose a finding that M. Hansen was even a
subject of the grand jury investigation. Finally, petitioner
all eges that the grand jury investigation deprived petitioner of
access to itens seized pursuant to the warrant. Petitioner has
failed to prove that any of those itens seized were the
partnership’s books and records.

Petitioner’s conplaint with respect to respondent’s all eged
m srepresentation of the status and duration of a related grand
jury investigation fails to establish any ground on which to base
any sanction of respondent in this case.

XlI. "lnproper dissenmnation of grand jury materials."

In petitioner’s nmenorandum he states: “Because of
Respondent’s attorney’s laxity, grand jury docunents were
di ssem nated to unaut hori zed persons, including attorney-nenbers
of the AMCOR Litigation Team and Speci al Agent Gool kasi an.”
Petitioner proposes the follow ng finding of fact:

The docunents which were inproperly disclosed to the
Respondent in violation of Rule 6(e) of the Federal
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Rul es of Crimnal Procedure included, Departnent of
Justice attorney's review notes and letters, agreenents
executed by the AMCOR partnerships, letters, promssory
notes, |eases, a two-page letter to WIlIliam K. Shipl ey,
Deputy Regi onal Counsel, Internal Revenue Service, from
Stanley F. Krysa, Director of the Tax Division's

Crim nal Enforcenent Section, dated March 1, 1993 (EX
17-P) and fourteen pages of an internal Departnment of
Justice Tax Division Menorandum ("DQJ Meno") prepared
by Ronald A. G mno, Stanley F. Krysa and Janes A
Bruton. (EX 90-P)

Rule 6(e) of the Federal Rules of Crimnal Procedure (Fed.
R Cim P. 6(e)) sets forth the general requirenent of secrecy
for grand jury proceedi ngs. Were respondent has obtained and
used grand jury materials in violation of Fed. R Cim P. 6(e),
the Court in one instance has sanctioned respondent. Cohen v.

Comm ssioner,42 T.C M (CCH 312, 1981 T.C.M (P-H) par. 81,901

(exclusion of certain evidence and shifting burden of going
forward with evidence). W did so where such sanctions were
appropriate as a deterrent to future unlawful conduct. Conpare

Cohen v. Commi ssioner, id., with Kluger v. Comm ssioner, 83 T.C.

309 (1984) (suppression of materials inappropriate when obtai ned
in good faith regardl ess of whether Fed. R Cim P. 6(e) order
was proper).

In our findings of fact, we have described the notion for
sanctions, nmade by the petitioning partners on July 22, 1994.
The petitioning partners noved for sanctions based, in part, on a
claimof breaches of grand jury secrecy. W denied the notion

for sanctions. |In doing so, we stated that, except with respect
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to the two itens identified in petitioner’s proposed finding of
fact as Exhibit 17-P and the Departnment of Justice nmenorandum we
were not convinced that any violations of Fed. R Cim P. 6(e)
had occurred and, even if they did, the petitioning partners had
failed to link such violations to the matters placed in issue in
t hese cases. W concluded: “On the facts before us, we do not
t hi nk that exclusion of evidence or dismssal of the cases would
serve the interests of justice.” Exhibit 17-P and the Depart nent
of Justice nmenorandum (and certain other itens) were the subject

of Ballas v. United States (In re Gand Jury Proceedi ngs), 62

F.3d 1175 (9th Cr. 1995), described supra note 2. 1In Ballas,
the Court of Appeals for the Nnth Grcuit did not disturb the
hol ding of the District Court “that only isolated and techni cal
i nstances of inproper disclosure had occurred.”

We are unsure whether petitioner is bringing to our
attention any itens that were not previously considered by us in
addressing the notion for sanctions or by the Court of Appeals
for the Ninth Circuit in Ballas. 1In any event, petitioner has
failed to show any link between any Fed. R Cim P. 6(e)
violations and the partnership itens at issue in this case. 1In
particular, he has failed to show that any grand jury materials
were inproperly relied on by respondent in preparation for the

trial in this case.
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Petitioner’s conplaint with respect to respondent’s all eged
i nproper dissem nation of grand jury materials fails to establish
any ground on which to base any sanction of respondent in this
case.
XIl. "Recalcitrance during discovery, resulting in abnorm
prejudicial delay” and “Qostreperousness and stonewalling

during the hearing of this matter, causi ng additional
unwarranted delay, court tine and costs.”

In petitioner’s nmenorandum he states:

Respondent’ s counsel throughout the discovery
stage of these proceedings had repeatedly attenpted to
prevent the TMP from di scovering the full extent of
Respondent’ s m sconduct. Later, Respondent attenpted
to thwart the TMP, in presenting the m sconduct to the
Court.

From June 1990, when the first Tax Court petitions
were filed, to the mddle of 1994, Respondent failed to
conply with discovery requests for answers to
interrogatories and requests for docunents, eventually
resulting in sanctions being inposed. (Finding 147.)

Respondent’s deliberate attenpts to obstruct TMW
fromlearning the truth of his agent’s m sconduct
carried over to an attenpt to hanper TMP s presentation
of the m sconduct in the hearing of this notion.
Respondent refused to stipulate to facts presented to
hi m which were proven during the hearing, causing
further needless trial time and further expense to the
TIVP.

Then, in the hearing, Respondent allowed false and
m sl eadi ng testinony to be introduced and used as the
court’s basis for rulings. (Finding 148.)
Petitioner’s argunment in support of his final two conplaints
contai ns a hodgepodge of clains, sone of which we have previously

di sposed of and the renai nder of which are neritless.
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Petitioner first conplains of respondent’s attenpts to
prevent or thwart petitioner’s discovery. Petitioner has failed

to support that conplaint with any proposed findings of fact.
Petitioner next conplains of respondent’s failure to conply with
requests for discovery fromJune 1990 through the m ddl e of 1994.
By the notion for sanctions, on July 22, 1994, the petitioning
partners noved for sanctions on account of alleged discovery
abuses and viol ations by respondent. W denied the notion for
sanctions in its entirety. Petitioner’s proposed finding of fact
in support of this claimdoes not bring to our attention anything
new. Petitioner’s conplaints that respondent hanpered
petitioner’s presentation in the hearing and failed to stipul ate
facts in anticipation of the hearing are al so unsupported by the
record.

Petitioner’s final claim that, during the hearing,
respondent introduced false and m sl eading testinony, is
supported by the foll ow ng proposed finding of fact: *“Respondent
all owed fal se and m sl eading testinony from Sterquell to be
introduced.” In support of that proposed finding of fact,
petitioner’s only reference to the record is a reference to
petitioner’s notion, made during the hearing, to strike testinony
(of M. Sterquell) and reconsider ruling that privil ege was

wai ved (notion to strike). W denied the notion to strike.
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W did so, in part, on the basis that, if M. Sterquell’s
testinony were false, then it was petitioner’s task to inpeach
M. Sterquell. W found that petitioner had an adequate
opportunity to i npeach M. Sterquell, by cross-exam nation or
ot herwi se. W concluded our order denying the notion to strike
by rejecting petitioner’s broad claimof m sconduct by
respondent. Petitioner has failed to show any m sconduct by
respondent in connection with the testinony of M. Sterquell.

Petitioner’s conplaints with respect to respondent’s all eged
di scovery abuses or conduct during the hearing fail to establish
any ground on which to base any sanction of respondent in this
case. Indeed, it is appropriate to repeat here the remark we
made in the course of the trial on the nerits in this case, which
foll owed the hearing. 1In our order dated January 7, 2000, we
st at ed:

Petitioners al so make various clains concerning

“stonewal | i ng” by respondent. Petitioners have nmade

simlar clainms throughout this litigation, since the

appearance of petitioners’ present counsel. |n our

order of Decenber 9, 1999, we rejected petitioners’
characterization of respondent’s behavior in this case

as “stonewalling”. Indeed, we stated: “It is
petitioners who have repeatedly asked, both formally
and informally, for continuances.” Again, we reject
petitioners’ characterization of respondent’s behavi or
as stonewal ling. Indeed, petitioners’ claimof

respondent’s tardy response, discussed above, seens to
us to have such little nerit that we caution
petitioners’ counsel to be aware of section 6673(a)(2)
(“Counsel’s liability for excessive costs.”).

XI1l. Conclusion
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We have rejected every ground set forth by petitioner in
support of the notion. W do not find that respondent’s actions
during the course of his exam nation of the 1986 partnership
return or during the course of this case prejudiced petitioner in
presenting his case. Wth respect to respondent’s exam nation of
the 1986 partnership return, respondent issued the FPAA within
the statutory period. W have set forth in detail the major
procedural steps of this case fromthe petition to the notion.
The initial delay was on respondent’s notion, but the petitioning
partners were also the authors of notions to continue or notions
that otherw se del ayed the proceedi ngs. There have been nunerous
participating partners during the intervening 10 years, and
petitioner waited until My 1999 to ask for |eave to intervene.!!
Blame (if any) for the tinme it took to proceed to the present
posture cannot be laid only at the feet of respondent.

Petitioner also clains that the delay will cost him
additional interest, which we should abate. In Dixon v.

Conmi ssioner, T.C. Meno. 1999-101, the Court denied tine-

sensitive additions to tax for negligence under sections

6653(a) (2) and 6653(a)(1)(B) and increased interest under section

11 Petitioner says that he could not participate in this
proceedi ng during the tinme he was under crimnal investigation.
The grand jury investigating petitioner concluded by Mar. 1,
1993. In his notion to intervene, petitioner clains that,
thereafter, he believed that the interests of the partners was
bei ng adequately represented by counsel for the petitioning and
participating partners.
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6621(c) as a sanction against the IRS for its district counsel’s
m sconduct in the trial of the test cases. The Court’s sanction
was based on its finding that the IRS m sconduct in the trial of
the test cases had caused a substantial delay in resolution of
the cases. |d. In the current case, there are no tine-sensitive
additions to tax or increased interest at issue. A change in the
tax liability of a partner to reflect properly the treatnent of a
partnership itemunder subchapter Cis made through a
conput ational adjustnent. See sec. 6231(a)(6). A conputational
adj ustment i ncludes any interest due wth respect to any
under paynent attributable to adjustnments to reflect properly the
treatnent of partnership itens. See sec. 301.6231(a)(6)-1T(b),
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 6790, 6791
(March 5, 1987). Such interest, however, is not a partnership
item See sec. 301.6231(a)(3)-1, Proced. & Adm n. Regs. W have
no jurisdiction in a partnership proceeding to abate interest.
See sec. 6226(f). In certain cases, Congress has provided for
the abatenent of interest. See sec. 6404(i) (establishing
jurisdiction in Tax Court to review denials of requests to abate
interest in certain cases). The prerequisites of section 6404(i)
have not here been net.

Therefore, we shall deny the notion inits entirety.

An appropriate order

will be issued.




