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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the years in issue. The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.
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Respondent determ ned deficiencies of $9,821, $9,127, and
$6, 166 in petitioner’s Federal inconme taxes for taxable years
1995, 1996, and 1997, respectively. After concessions,! the sole
i ssue for decision is whether petitioner is entitled to credits
for Federal tax on fuels pursuant to sections 34 and 6420.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. At the time the petition was
filed in this case, petitioner was a corporation organized in the
State of California. During the years in issue, petitioner’s
princi pal place of business was Shafter, California. WIIliamA
Duncan (M. Duncan), president and sol e sharehol der of
petitioner, signed the petition and appeared at trial on behalf
of petitioner.

Petitioner is an agricultural chem cal application conpany
that applies pesticides to various farns and orchards in
California. The pesticides are applied by tractor-pulled spray
rigs. Petitioner enters into either verbal or witten service
contracts with its custonmers depending on the size of the farmng

operation. Petitioner supplies its custoners with a cost sheet

! The parties stipulated that respondent correctly reduced
petitioner’s taxable incone for tax years 1996 and 1997 and,
correspondi ngly, correctly adjusted petitioner’s clainmed net
operating | oss anount for 1997.
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whi ch outlines charges for the application of pesticides at
di fferent vol unes per acre.

The witten contracts petitioner entered into have no
explicit provision addressing fuel tax credits but provide that
petitioner will be responsible for “wages, salaries, bills and
taxes for labor, nmaterials and equi prment used in performance” of
its services. The contracts further provide:

Conmpany will pay Contractor for the work perforned

under this agreenent as outlined in Exhibit “B’

attached. No tax (or an equival ent anount) or any

extra charge shall be added to the price or

conpensation as specified in that Exhibit unless

ot herw se expressly stated. Unless otherw se expressly

provi ded, Contractor shall pay all sales, use, excise

and any ot her applicable taxes now or hereafter

enforced upon or with respect to or nmeasured by the

mat eri al s, equi pnent and work furnished by the

Contractor or the conpensation paid to persons enpl oyed

in connection with performance by Contractor, and

Contractor shall indemify Conpany agai nst any and al

l[iabilities and expenses of whatsoever nature resulting

fromContractor’s failure to pay the sane.
Upon conpl etion of its services, petitioner issues invoices to
its custonmers stating the nunber of acres treated, the unit
price, and the total paynment due. Petitioner’s custoners during
the years in issue never had nor requested information about the
anmount of fuel that was expended by petitioner in applying
pesticides on their |and.

Bef ore establishing Crop Care Applicators, Inc. in 1984, M.
Duncan managed t he pest control departnment of a farm ng conpany

that farned 40,000 acres in California. As manager, M. Duncan
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was responsi ble for arranging and contracting for the application
of pesticides. M. Duncan never requested information on the
amount of fuel used by the pesticide applicators with whom he
contract ed.

Petitioner filed Forns 4136, Credit for Federal Tax Paid on
Fuels, with its 1995, 1996, and 1997 Forns 1120, U. S. Corporation
| nconme Tax Returns. Petitioner, however, did not secure forma
wai vers of the fuel tax credits fromits custoners before filing
its returns. In the notice of deficiency, respondent determ ned
that petitioner was not entitled to credits for Federal tax on
fuels for the years in issue because petitioner failed to obtain
t hese wai vers.

After receiving respondent’s notice of deficiency for the
1995, 1996, and 1997 taxable years, petitioner obtained a waiver
from Sunworld International relinquishing its rights to claimany
credit or paynent for gasoline used by petitioner during the
years in issue and stating that it has not clainmed any credits or
paynments for that gasoline. After petitioning the Court for a
redeterm nation of the deficiencies, petitioner obtained
addi tional waivers fromfour other custoners. The five waivers
obtai ned by petitioner together relate to approximtely 70
percent of petitioner’s gross revenue during each of the years in

i ssue.
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Petitioner argues that it is entitled to the fuel tax
credits at issue because it followed all instructions on Form
4136, Credit for Federal Tax Paid on Fuels, for claimng the
credits, and the farners to whom petitioner provided services
never clained or intended to claimcredits for petitioner’s use
of fuel on their farns as evidenced by the parties’ agreenents,
i nvoi ces, paynments for services, and waivers.

Di scussi on

Section 34(a)(1l) allows a credit agai nst Federal incone tax
for the taxable year in an anount equal to the sum of the anmounts
payabl e to the taxpayer under section 6420 with respect to
gasoline used during the taxable year on a farmfor farmng
pur poses (determ ned w thout regard to section 6420(g)). Under
section 6420(a), the “ultimte purchaser” of the gasoline is
entitled to a credit determned by nultiplying the nunber of
gal l ons used by the rate of tax applied to the gasoline on the
date he purchased the gasoli ne.

Except as provided in section 6420(c)(4), gasoline is
considered to have been used for farm ng purposes only if used by
the owner, tenant, or operator of a farmfor various farm ng
pur poses. See sec. 6420(c)(3). The owner, tenant, or operator
of a farmgenerally is treated as the user and ultimate purchaser
of gasoline used for the farm ng purposes described in section

6420(c)(3)(A). See sec. 6420(c)(4)(A). Section 6420(c)(4),
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however, provides that “an aerial or other applicator of
fertilizers or other substances” who is the ultimte purchaser of
the gasoline will be treated as having used the gasoline on a
farmfor farm ng purposes if the owner, tenant, or operator of
the farm “wai ves (at such tinme and in such formand manner as the
Secretary shall prescribe) his right to be treated as the user
and ulti mate purchaser of the gasoline”.

Pursuant to the authority granted in section
6420(c)(4)(B)(ii), the Secretary prescribed section 48.6420-
4(1)(2), Manufacturers & Retail ers Excise Tax Regs., which
provi des:

To waive the right to be treated as user and ultimte
purchaser of gasoline which is used on a farm by an
aerial applicator or other applicator, the owner,
tenant, or operator of a farmwho is otherw se entitled
to treatnent as user and ultimate purchaser nust
execute an irrevocable witten agreenent (as here
described) no later than the date on which the aerial
applicator or other applicator claimng the credit or
paynment files its return for the taxable year in which
the gasoline is used. * * * The waiver may be in the

f orm shown under paragraph (1)(6) of this section or in
any other formthat nmeets the requirenents of this
paragraph and clearly states that the owner, tenant, or
operator of the farm know ngly waives the right to
receive the credit or paynent. [Enphasis added. ]

The agreenent in which the owner, tenant, or operator of the
farmwai ves his right to receive a credit under section 6420 may
be a separate docunent or it may appear in the applicator’s
i nvoi ce for service or other docunment fromthe applicator to the

owner, tenant, or operator. See sec. 48.6420-4(1)(3),
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Manuf acturers & Retailers Excise Tax Regs. |If the waiver
agreenent appears on an invoice or other docunent, however, it
must be set off fromother material in the docunent and executed
separately fromany other itemwhich requires the owner’s,
tenant’s, or operator’s signature. See id. The waiver should be
sufficient to put the owner, tenant, or operator of the farm on
notice that he has waived the right to receive the credit. See
id. Copies of agreenents waiving rights to credits or paynents
under section 6420 are not to be submtted to the Internal
Revenue Service unless a request is nade by the Service. See
sec. 48.6420-4(1)(4), Manufacturers & Retailers Excise Tax Regs.

Petitioner did not obtain waivers fromits customers at such
time and in such formand manner as the Secretary prescribed in
section 48.6420-4(1)(2), Manufacturers & Retailers Excise Tax
Regs. The written contracts petitioner and its custoners
executed contain no provision explicitly addressing the fuel tax
credit. The waivers petitioner did obtain were received several
years after the taxable years in issue and after petitioner
received the notice of deficiency.

Petitioner does not challenge the validity of the regulation
but asserts that it should not be held to the requirenents of
section 48.6420-4(1)(2), Manufacturers & Retailers Excise Tax
Regs., when it accurately conpleted Form 4136, and the form

instructions do not indicate that a pesticide applicator nust
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obtain a waiver in order to claimcredits for fuel taxes. The
authoritative sources of tax | aw, however, are statutes,
regul ati ons, and judicial decisions, and not instructions

publ i shed by the Internal Revenue Service. See Sherwn-WIIlians

Co. Empl oyee Health Plan Trust v. Commi ssioner, 115 T.C. 440, 451

(2000); Casa de La Jolla Park, Inc. v. Conm ssioner, 94 T.C 384,

396 (1990).

Al t hough petitioner may not rely nerely on the printed
instructions on Form 4136, the question energes whether petitioner
substantially conplied with the requirenents of the applicable
regul ation such that it should not be held to strict adherence
with all regulatory requirenents. This Court has applied the
substantial conpliance doctrine and excused taxpayers fromstrict
conpliance with procedural regulatory requirenents, provided that
t he taxpayer substantially conplied by fulfilling the essenti al

statutory purpose. See Bond v. Conm ssioner, 100 T.C 32 (1993);

Anerican Air Filter Co. v. Comm ssioner, 81 T.C. 709, 720 (1983);

Tipps v. Conm ssioner, 74 T.C. 458, 468 (1980); Taylor v.

Comm ssioner, 67 T.C. 1071 (1977); Hewl ett-Packard Co. V.

Commi ssioner, 67 T.C 736, 748 (1977); Sperapani v. Conm Ssioner,

42 T.C. 308, 330-333 (1964). Substantial conpliance, however,
cannot relieve a taxpayer of strict adherence if the statutory or
regul atory requirenents relate to the substance or essence of the

statute. See Bond v. Commi ssioner, supra at 41; Sperapani V.
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Conmi ssi oner, supra at 331. In other words, the doctrine of

substantial conpliance cannot be applied if to do so woul d def eat
the policies of the underlying statutory provisions. See Estate

of Chanberlain v. Commi ssioner, T.C Mno. 1999-181.

The legislative history of section 6420 clearly reflects that
the purpose of the statute was to provide financial relief to
farmers. See S. Rept. 1609, 84th Cong., 2d Sess. (1956), 1956-1
C.B. 989. As section 6420 was originally enacted only the owner,
tenant, or operator of a farmwas eligible for the fuel credit.
Pesticide applicators deliberately were excluded fromthe benefits
of the credit because there was no assurance that they woul d pass
the benefit on to farnmers. See id.

Effective on April 1, 1979, section 6420(c) was anmended to
allow “aerial applicators” to receive the fuel credit if the
owner, tenant, or operator of the farm consents by waiving his
right to the credit. Act of Cctober 14, 1978, Pub. L. 95-458,
sec. 3, 92 Stat. 1257. The anendnment was designed to alleviate
the burden to both aircraft operators and farners fromthe system
under which the aircraft operator nust supply each farm owner
operator, or tenant with sufficient information concerning the
nunber of gallons of fuel consuned by the aircraft on a particul ar
farm See S. Rept. 95-1127, 1978-2 C. B. 369, 371-372. The
Surface Transportation Assistance Act of 1982 expanded the

avai lability of the credit to ground applicators if the farm
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owner, operator, or tenant waives the right to be treated as the
user and ultimte purchaser of the gasoline. See Pub. L. 97-424,
sec. 511(f), 96 Stat. 2172; H. Rept. 97-945 at 2, 1983-1 C.B. 421.

The legislative history of section 6420 establishes that the
requi renment that applicators obtain waivers fromtheir farm
custonmers was not designed solely to ensure that two taxpayers
woul d not claimentitlenent to a tax credit for the same fuel.

The requi renent appears also to have been designed to ensure that
farmers are know edgeabl e about their entitlenent to the fuel tax
credit.

The wai ver requirenent, therefore, relates to the essence of
the statute. To extend the credit to applicators w thout strict
conpliance to the waiver requirenent would defeat the policies
underlying the statutory provision.

It does not appear that anyone will receive the benefit of
the section 34(a)(1) credit for the gasoline used by petitioner
during the years at issue. Although we are synpathetic to
petitioner’s situation, we are constrained by and cannot di sregard
the plain | anguage of the statute and the detailed requirenments of
the legislative regulation in order to achi eve what woul d appear
to be a nore equitable result in this case. Accordingly,

petitioner is not entitled to credit for Federal tax on fuels.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




