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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redetermnation of alleged inconme tax deficiencies and
additions to tax that respondent determ ned for petitioner’s 2001
and 2003 tax years. After concessions by petitioner,! the issues
for decision are:

(1) Whether petitioner is entitled to busi ness expense
deductions for 2001 and 2003;

(2) whether petitioner is entitled to net operating |oss
(NOL) carryforward or carryback deductions for 2001 and 2003;

(3) whether petitioner is liable for additions to tax under
section 6651(a)(1)2? for 2001 and 2003; and

(4) whether petitioner is liable for additions to tax under
section 6651(a)(2) for 2001 and 2003.

FI NDI NGS OF FACT

Petitioner is an elderly individual who needed a caregiver’s

assi stance and a wheelchair to pursue this Court case. He

resided in California when he filed his Tax Court petition. He

Petitioner conceded that he received $15, 188 and $15, 841 of
income in 2001 and 2003, respectively. Those anmounts included
income fromthe sale of stocks and bonds, dividend incone,
interest income, and pension/retirement distributions.

2All section references are to the Internal Revenue Code of
1986, as anended and in effect for the tax years at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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did not file Federal inconme tax returns for his 2001 and 2003 tax
years. Accordingly, respondent prepared section 6020(b)
substitutes for individual Federal incone tax returns for those
years on July 31, 2006, and issued notices of deficiency on
Novenber 6, 2006, for both years. Petitioner filed a tinely
petition with this Court on February 13, 2007, and an anmended
petition on April 13, 2007. A trial was held on Cctober 24,
2008, in Los Angeles, California. Respondent filed a brief on
January 8, 2009. Petitioner, who was a licensed attorney in
California from 1947 until he was disbarred in 1993,2% was gi ven
the opportunity to file a brief but, as of the date of this
opi ni on, has not done so.

OPI NI ON

VWhet her Petitioner Is Entitled to Busi ness Expense Deducti ons

Deductions are a matter of |egislative grace, and the
t axpayer must naintain adequate records to substantiate the
anounts of any deductions or credits clained. Sec. 6001;

| NDOPCO, Inc. v. Conmm ssioner, 503 U S. 79, 84 (1992); sec.

1.6001-1(a), Inconme Tax Regs. Cenerally, the Court may allow the
deduction of a clained expense even where the taxpayer is unable
to fully substantiate it, provided the Court has an evidentiary

basis for doing so. Cohan v. Comm ssioner, 39 F.2d 540, 543-544

3The Court will take judicial notice of the public records
of the California Suprene Court and the State Bar of California.
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(2d Cir. 1930); Vanicek v. Comm ssioner, 85 T.C 731, 742-743

(1985). But see sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50
Fed. Reg. 46014 (Nov. 6, 1985). 1In these instances, the Court is
permtted to approxi mate the all owabl e expense, bearing heavily
agai nst the taxpayer whose inexactitude is of his or her own

maki ng. Cohan v. Conm ssioner, supra at 544.

Section 162(a) authorizes a deduction for “all the ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business”. A trade or business
expense is ordinary for purposes of section 162 if it is normal
or customary within a particular trade, business, or industry and
is necessary if it is appropriate and hel pful for the devel opnent

of the business. Conmnissioner v. Heininger, 320 U S. 467, 471

(1943); Deputy v. du Pont, 308 U S. 488, 495 (1940). 1In

contrast, “personal, living, or famly expenses” are generally
nondeducti ble. Sec. 262(a).

Certain business expenses described in section 274(d) are
subject to strict substantiation rules that supersede the Cohan

doctrine. Sanford v. Conmm ssioner, 50 T.C 823, 827-828 (1968),

affd. per curiam412 F.2d 201 (2d Cr. 1969); sec. 1.274-5T(a),
Tenporary I ncone Tax Regs., supra. Section 274(d) applies to:
(1) Any traveling expense, including nmeals and | odgi ng away from
home; (2) entertai nnent, anmusenent, or recreational expenses; (3)

any expense for gifts; or (4) the use of “listed property”, as
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defined in section 280F(d)(4), including passenger autonbbil es.
To deduct expenses to which section 274(d) applies, the taxpayer
must substantiate by adequate records or sufficient evidence to
corroborate the taxpayer’s own testinony: (1) The anmount of the
expendi ture or use, which includes mleage in the case of
autonobiles; (2) the tine and place of the travel, entertainnent,
or use; (3) its business purpose; and (4) the business
relationship to the taxpayer of the persons entertained or each
expenditure or use. Sec. 274(d) (flush I anguage).

Petitioner did not file a return for 2001 or 2003, and
respondent’s section 6020(b) returns nmake no nention of any
busi ness i ncone, expenses, or |osses. Petitioner now clains,
however, that he sustained business | osses during 2001 and 2003.
At trial he introduced a vast, unorgani zed coll ection of checks
(front side only), statements, and receipts to substantiate
unspeci fied anbunts of busi ness expenses for those years. A
nunber of these were for tax years not at issue, particularly
2002.

Respondent does not dispute that petitioner operated several
busi nesses, including a |l egal practice* and an i nvest ment conpany
in 2001 and 2003 and a business called Col or Coordinators in
2001. Respondent does not even appear to dispute that petitioner

has deducti bl e busi ness expenses. |nstead, respondent argues

‘G ven petitioner’s disbarnent in 1993, that |egal practice
must have been as a scrivener and not as an attorney.
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that petitioner failed to prove the anounts of his business’s
gross receipts, thereby nmaking it inpossible--“regardless of the
fact that petitioner has deducti bl e business expenses”--to
establish that petitioner had business |osses that he could use
to offset his inconme from other sources.

Respondent’s argunment is flawed. Section 162 allows a
deduction for ordinary and necessary busi ness expenses regardl ess
of whether the business in question has incone or |osses. See
sec. 1.162-1(a), Incone Tax Regs. (“The full anmount of the
al |l owabl e deduction for ordinary and necessary expenses in
carrying on a business is deductible, even though such expenses
exceed the gross incone derived during the taxable year from such
business.”). Sinply said, petitioner is entitled to deduct any
substanti ated ordi nary and necessary busi ness expenses paid
during the tax years at issue with respect to a going busi ness
engaged in for profit and not disallowed by section 162(c) or
required to be capitalized. Sec. 162. \Wether his businesses

had i ncone or losses is irrelevant.®

SA taxpayer’'s history of incone or loss related to an
activity is, of course, not always irrelevant. Such history, for
exanple, is an inportant consideration in determ ning whether the
activity is engaged in for profit and thus whether it constitutes
a trade or business within the nmeaning of sec. 162. See Hel m ck
v. Comm ssioner, T.C Meno. 2009-220; sec. 1.183-2(b)(6), Incone
Tax Regs. Respondent, however, has not argued that petitioner’s
busi nesses were not yet started or were not engaged in for
profit. In fact, respondent cites petitioner’s testinony that
Col or Coordinators earned a profit in 2001. Paradoxically, we
note that respondent--even after petitioner reveal ed the

(continued. . .)




- 7 -

We turn therefore to whether petitioner has substantiated
any busi ness expenses for 2001 and 2003. Petitioner has
subm tted evidence pertaining to a wde variety of expenses. It
is not clear fromthe evidence or petitioner’s testinony what the
expenses are for and/or how they relate to petitioner’s
busi nesses. Wiat is clear, however, is that nost of the expenses
appear to be personal and thus nondeducti bl e under section 162.

For exanple, petitioner is not permtted to deduct his
traffic tickets, dentist’s fees, or mnt proof coin purchase. In
addi tion, he cannot deduct rent paynents for the apartnent he
lived in because, anong other things, petitioner also naintained
and worked at an external office. See sec. 280A(a), (c).
Further, many of petitioner’s expenses, such as vehicl e expenses
or expenses for neals and club dues, are either nondeductible
under section 274(a) or are subject to the strict substantiation
requi renents of section 274(d), which petitioner has not
satisfied.

Q her receipts or checks relate to airplane travel, public
storage, Pacific Bell, FAA & CC |uncheon buffet and dues,

Ameri can Judi cature Soci ety annual dues, postage, Air Force

5(...continued)
exi stence of his businesses and admtted that he earned a profit
wWth respect to one of them-has not alleged that there was any
unreported income or asserted an increased deficiency with
respect to any incone related to Color Coordinators in 2001 or
related to petitioner’s other businesses in 2001 or 2003.
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Associ ati on nmenbership dues, utility paynents, Anerican Foreign
Servi ce Associ ation dues, etc. However, the relationship to
petitioner’s businesses has not been explained. Petitioner has
t herefore not nmet his burden of substantiation.

Petitioner did introduce evidence in the formof checks and
bank statements reflecting that he paid a total of $3,396 in rent
for office space in July, August, Septenber, and Decenber 2001.°
The evi dence al so shows that he paid a total of $375 for parking
space at the office in June, July, August, Septenber, and
Decenber 2001.7 Respondent does not dispute that petitioner

operated several businesses in 2001 or that he maintai ned an

®Petitioner also introduced--w thout any explicit testinony
or explanation--a statenent fromhis |andlord that appears to
i ndicate that petitioner prepaid $744 of rent for the office
space on June 23, 2000. The paynent was applied to petitioner’s
rent paynment for June 1, 2001. Prepaid rent applicable to future
tax years is generally deducted either ratably over the period of
the |l ease (or the rental period to which it applies) or, if
certain requirenents are net, in the year it was paid. Howe v.
Comm ssioner, T.C Menp. 2000-291. Petitioner has not nmade any
argunment as to why this prepaid rent expense should be deductible
in 2001, and the evidence introduced at trial does little to
clarify the matter. W have no information about the period of
the |l ease (or the period to which the prepaynent applies). W
are left to specul ate whether the prepaynent was a security
deposit being applied to petitioner’s June 1, 2001, rent paynent.
And we nmust even question whether petitioner already deducted the
prepaynent in 2000, assum ng he even filed a return for that
year. Because of these gaps in the record, petitioner has
ultimately failed to properly substantiate the deductibility in
2001 of this prepaid rent expense.

I't seens probable that petitioner also rented his office in
June and Novenber 2001 and may have rented it for the entire 2001
tax year, but if so, he has not net his burden of proof as to the
addi tional rent paynents or their anounts.
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of fice where he conducted business activities. Consequently,
petitioner’s expenses for office space and parking are ordinary
and necessary busi ness expenses, and petitioner has substantiated

t hose expenses.® See sec. 162(a)(3); Davis v. Conm ssioner, T.C

Meno. 2006-272; Wihitaker v. Conmissioner, T.C. Menob. 1988-418.

W will therefore allow petitioner to deduct $3,771 in office
rent and parking expenses for 2001.

Wth respect to petitioner’s remaini ng expenses, we concl ude
that he has failed to explain how they relate to his businesses
and further that petitioner’s own self-serving testinony is
insufficient to establish the required relationship under the
facts of this case.

1. NOL Carryforward and Carryback Deducti ons

Petitioner testified that “from approxi mately 1993 to 2008,
my net operating | osses from busi ness operations exceeded ny
gross receipts.” To the extent he is claimng that he can deduct
NOL carryforwards and carrybacks for 2001 and 2003, we disagree.
To carry forward or carry back NOLs, a taxpayer mnmust prove the
anmount of the NOL carryforward or carryback. Hawks v.

Conmi ssioner, T.C. Menpb. 2005-155; see Jones v. Commi ssioner, 25

T.C. 1100, 1104 (1956), revd. and remanded on ot her grounds 259

8Al t hough par ki ng expenses nmay be personal conmuting
expenses, respondent, in footnote 3 of his brief, concedes that
petitioner made paynents for rent and parking that “satisfy [sec.
162] as office rental expenses for petitioner’s investnent

conpany”.
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F.2d 300 (5th Gr. 1958). Petitioner did not introduce any
evi dence regarding his NOL carryforwards or carrybacks.
Accordingly, petitioner is not entitled to NOL carryforward or
carryback deductions for his 2001 and 2003 tax years.

[11. Additions to Tax

Respondent determ ned that petitioner is liable for
additions to tax under section 6651(a)(1) and (2). Pursuant to
section 7491(c), respondent has the burden of production with
respect to these additions to tax and is therefore required to
“conme forward with sufficient evidence indicating that it is
appropriate to i npose the relevant penalty.” See Hi gbee v.

Commi ssioner, 116 T.C. 438, 446 (2001). However, “once the

Comm ssi oner nmeets his burden of production, the taxpayer nust
cone forward wth evidence sufficient to persuade a Court that
the Comm ssioner’s determnation is incorrect.” 1d. at 447.

A. Section 6651(a)(1) Addition to Tax

Section 6651(a)(1l) inposes an addition to tax for failure to
file atinmely return unless the taxpayer proves that such failure
is due to reasonabl e cause and not willful neglect. See United

States v. Boyle, 469 U S. 241, 245 (1985). Petitioner concedes

that he did not file Federal income tax returns for his 2001 and
2003 tax years. He has not argued, or introduced any evidence
suggesting, that his failures to file were due to reasonabl e

cause and not willful neglect. Accordingly, we sustain
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respondent’s inposition of the additions to tax under section
6651(a) (1).

B. Section 6651(a)(2) Addition to Tax

Section 6651(a)(2) inposes an addition to tax for failure to
tinely pay the anmount of tax shown on a return

The Conmm ssioner’s burden of production with
respect to the section 6651(a)(2) addition to tax
requires that the Conm ssioner introduce evidence that
a return showi ng the taxpayer’s tax liability was filed
for the year in question. 1In a case such as this where
the taxpayer did not file a return, the Comm ssioner
must introduce evidence that an SFR [substitute for
return] satisfying the requirenents of section 6020(b)
was made. See Cabirac v. Conm ssioner, * * * [120 T.C.
163 (2003)]. * * *

Wheel er v. Conm ssioner, 127 T.C. 200, 210 (2006), affd. 521

F.3d 1289 (10th Gr. 2008). The section 6651(a)(2) addition to
tax is not inposed if the taxpayer proves that the failure to pay
is due to reasonabl e cause and not w Il ful neglect.

Under section 6651(g)(2), a return prepared by the Secretary
pursuant to section 6020(b) is treated as a return filed by the
t axpayer for the purpose of determ ning the amobunt of an addition
to tax under section 6651(a)(2). To constitute a section 6020(b)
return, “the return nust be subscribed, it nust contain
sufficient information fromwhich to conpute the taxpayer’s tax
liability, and the return formand any attachnments nust purport

to be a ‘return’.” Spurlock v. Conmi ssioner, T.C. Menp. 2003-

124.
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Petitioner concedes that respondent prepared section 6020(b)
returns for his 2001 and 2003 tax years. Those returns were
entered into evidence as joint exhibits. Because petitioner did
not fully pay the tax liabilities as shown on the section 6020(b)
returns, respondent has nmet the burden of production with respect
to the section 6651(a)(2) additions to tax. Further, petitioner
has not argued, or introduced any evi dence suggesting, that his
failures to pay are due to reasonabl e cause and not w || ful
neglect. W therefore sustain respondent’s inposition of the
addition to tax under section 6651(a)(2).

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




