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PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463' of the Internal Revenue Code
in effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority.

Respondent determ ned a deficiency of $8,634 in petitioner’s

1998 Federal income tax. The issue is whether petitioner may

1 Unl ess otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year in issue.
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excl ude fromgross incone under section 104(a)(2) paynents
received by her fromher former enployer pursuant to a settl enent
agreenent. Petitioner resided in Machesney Park, Illinois, at
the tine the petition was filed.

Backgr ound

Rockford Menorial Health Services Corp. (Rockford) hired
petitioner in Decenber of 1992 and pronoted her to head secretary
in the Human Resources Departnent after 1 year. In March of
1995, however, petitioner received an unfavorabl e performance
eval uation and was placed on a 90-day performance inprovenent
plan. Petitioner believed that she was exposed to racially
of fensi ve jokes and racial slurs at work and that Rockford
refused to act on her conplaints of discrimnation and attenpted
to di scourage any conplaints of discrimnation. Petitioner asked
to be transferred to an assignnent under a different supervisor.
That request was refused. Instead, Rockford term nated
petitioner’s enploynent on April 25, 1995, after 53 days of her
90-day probationary period. During the tinme of the alleged
harassnment petitioner suffered from headaches, stomach probl ens,

i nsomi a, and hypertension.

On April 9, 1997, petitioner filed a conplaint in the United
States District Court for the Northern District of Illinois,
Western Division, as a nenber of a class action suit filed

agai nst Rockford. In the conplaint, petitioner alleged that
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Rockford violated Title VII of the Cvil R ghts Act of 1964, as
anended, and the Cvil Rights Act of 1991. Petitioner sought
relief in the amount of back pay and prejudgnent interest, and
“conpensation for past and future non-pecuniary |osses resulting
fromthe unlawful enploynent practices * * * including
hum liation”.

On January 22, 1998, petitioner and Rockford entered into a
settlenment agreenent. The agreenent stated in pertinent part:

[ Rockford] shall pay to * * * [petitioner] the gross sum of

Forty-Five Thousand Dol lars ($45,000) in the formof two

checks nade payable to * * * [petitioner]. One check, in

settlement of * * * [petitioner’s] claimfor back pay
damages, shall be in the gross anobunt of Ten Thousand

Dol I ars ($10,000), less all applicable w thhol dings,

including FICA. The second check, in settlement of * * *

[ petitioner’s] claimfor conpensatory damages for enotional

injuries, shall be in the gross anount of Thirty-Five

Thousand Dol | ars ($35,000). [Enphasis added.]

In preparing her 1998 Federal income tax return, petitioner
excl uded the $35,000 danage award on the grounds that it was
received in conpensation of her “enotional distress due to
physi cal sickness” and was excl udabl e under section 104(a)(2).
The taxability of the $10,000 petitioner received as back pay is
not in dispute.

Di scussi on

Section 61 provides that “gross incone neans all income from
what ever source derived”. Goss inconme is an inclusive termwth
broad scope, designed by Congress to “exert * * * ‘the ful

measure of its taxing power.’” Conm ssioner v. d enshaw d ass
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Co., 348 U. S. 426, 429 (1955) (quoting Helvering v. difford, 309

U S 331, 334 (1940)). Statutory exceptions fromincone are

narrow y construed. Comm ssioner v. Schleier, 515 U S. 323, 328

(1995).

Section 104(a)(2) excludes fromgross incone “the amount of
any damages (other than punitive damages) received (whether by
suit or agreenent and whether as |lunp suns or as periodic
paynments) on account of personal physical injuries or physical
sickness”. Section 1.104-1(c), Inconme Tax Regs., defines
“damages received” as “an anount received (other than worknmen' s
conpensation) through prosecution of a legal suit or action based
upon tort or tort type rights, or through a settlenment agreenent
entered into in |ieu of such prosecution.” Anmounts are
excl udabl e fromgross incone only when (1) the underlying cause
of action giving rise to the recovery is based on tort or tort
type rights, and (2) the damages were received on account of

personal injuries or sickness. Conmm ssioner v. Schleier, supra

at 337.

Where anmounts are received pursuant to a settl enent
agreenent, the nature of the claimthat was the actual basis for
settlenment controls whether such anounts are excl udabl e under

section 104(a)(2). United States v. Burke, 504 U S. 229, 237

(1992). Determnation of the nature of the claimis a factual
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inquiry,2 and is generally nade by reference to the settl enent

agreenent. Robinson v. Conm ssioner, 102 T.C 116, 126 (1994),

affd. in part and revd. in part 70 F.3d 34 (5th Gr. 1995). An
inportant factor in determning the validity of the agreenent is

the “intent of the payor” in making the paynent. Knuckles v.

Comm ssi oner, 349 F.2d 610, 613 (10th Cr. 1965), affg. T.C

Meno. 1964- 33.

In exam ning the nature of the claim we find that
petitioner filed a conplaint under Title VII of the Cvil R ghts
Act of 1964, as anended, and the G vil Rights Act of 1991. In

United States v. Burke, supra at 237, the Suprene Court held that

recoveries received for the settlenent of clains based on Title
VIl of the Gvil R ghts Act of 1964, Pub. L. 88-352, 78 Stat.

253, are not excludable fromgross inconme under section
104(a)(2). The Suprenme Court concluded that because the renedies
under the Act did not create renedies for personal injuries, the
causes of action involving the Act were not based on tort or tort
type rights. 1d. at 241. 1In 1991, Congress anended the G vil

Ri ghts Act of 1964, effective Novenber 21, 1991, to permt
recovery of conpensatory and punitive damages for certain
violations. Cvil R ghts Act of 1991, Pub. L. 102-166, sec. 102,

105 Stat. 1072.

2 Sec. 7491(a), concerning burden of proof, has no bearing
on the underlying substantive issue.
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The settl enment agreenent does not reference whether the
damage award was based on the GCvil Rights Act of 1964 or 1991
However, Rockford clearly intended to pay petitioner a settlenent
i n conpensation of her enotional distress. The settlenent
agreenent clearly stated that the $35,000 was to conpensate her
for “enotional injuries”.

Section 104(a) provides that “enotional distress shall not
be treated as a physical injury or sickness.” The Commttee
Report provides “that the termenotional distress includes
physi cal synptons (e.g., insomia, headaches, stonmach disorders)
which may result from such enotional distress.” H Rept. 104-586
(1996), 1996-3 C.B. 331, 482 n.24. Thus, petitioner’s headaches,
i nsomi a, and stomach problens were i ntended by Congress to be
treated as enotional distress, and therefore the conpensation for
those synptons is not excluded fromgross incone under section
104(a) (2).

Mor eover, assum ng that hypertension is a physical injury (a
point that we specifically do not decide) we cannot find that
Rockford intended to conpensate petitioner for her hypertension.
Petitioner’s nedical records submtted to this Court establish
that petitioner was first diagnosed with borderline hypertension
in May of 1993. Petitioner was |ater hospitalized in June of
1993 for hypertensi on, weakness, and hyponatremi a. Petitioner

al l eged that she suffered racial discrimnation in 1995, perhaps
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as early as 1994. It is, therefore, highly unlikely that
Rockford coul d have intended to conpensate petitioner for her
hypertensi on because those synptons appeared before petitioner
suffered any all eged racial discrimnation at work.

We hold that the $35,000 award for “enptional injuries” is
not excl udable from gross i nconme under section 104(a)(2).

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




