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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time that the petition was filed.! The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess ot herwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 1998,
the taxable year in issue.
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Respondent determ ned a deficiency in petitioner's Federal
incone tax for 1998 in the anount of $2,134.

After a concession by respondent,? the issues for decision
are as foll ows:

(1) Whether petitioner is entitled to deductions for
dependency exenptions for her two sons. W hold that she is.

(2) Whether petitioner is entitled to a child tax credit in
respect of her two sons. W hold that she is.

Backgr ound

Many of the facts have been stipulated, and they are so
f ound.

At the tinme that the petition was filed, petitioner resided
in Santa Maria, California.

A. Petitioner’'s Marri age and Chil dren

In May 1980, petitioner and Dean WIIliam Anker (M. Anker)
were married in West Point, New York. The couple had two sons:
Francis Gregory Anker, who was born in June 1982, and Dani el
Thomas Anker, who was born in January 1984 (collectively, the
children or petitioner’s sons).

B. Petitioner’'s D vorce

In or about 1984, petitioner and M. Anker experienced

marital discord, and divorce proceedi ngs were commenced. Both

2 Respondent concedes that petitioner’s filing status for
1998 i s head- of - househol d.
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petitioner and M. Anker were represented by counsel in these
pr oceedi ngs.

On Septenber 11, 1984, the District Court of Coryell County,
Texas (the Texas State court) entered an Agreed Decree of Divorce
(the divorce decree). |In the divorce decree, the Texas State
court awarded custody of the children to petitioner and ordered
M. Anker to pay:

child support in the anmount of $400.00 per nonth, with

the first paynent being due and payable on the 15t day

of July, 1984, and a |i ke paynent being due and payabl e

on the sane day of each nonth thereafter until the date

any child reaches the age of 18 years * * *

In the divorce decree, the Texas State court al so ordered
that M. Anker:

shal |l have the right to claimthe dependency exenptions

for the children of the marriage for the purpose of

federal inconme taxes for 1984 and all subsequent years,

so long as all child support herein ordered to be paid

by claimant is tinely paid.

C. M. Anker's Failure To Make All Child Support Paynents

For several years after the entry of the divorce decree, M.
Anker did not conscientiously discharge his duty to pay nonthly
child support as ordered by the Texas State court, and on nore
t han one occasion petitioner found it necessary to ask the Texas
State court to enforce its child support order. This pattern
cane to a climax on April 12, 1988, when the Texas State court
i ssued an order finding that M. Anker was in arrears in the

paynent of child support in the anobunt of $15,200 and hol ding him
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in civil contenpt for nonpaynent.?3

Wil e contenplating the Texas State court’s order of Apri
12, 1988, apparently fromwthin a cell of the Coryell County
jail, M. Anker had an epi phany and, on April 20, 1988, he paid
$15,000 into the registry of the Texas State court. O this
amount, $13,777.98 was paid over to petitioner as child support.*
Al so, for each of the 100 nonths from May 1988 t hrough August
1996, M. Anker tinely paid $425, an anount representing his
nmont hly court-ordered child support of $400 plus $25 toward his
remai ni ng chil d-support arrearage. The additional anmount paid,
however, did not extinguish M. Anker’s arrearage.

D. The Agreed Order of Auqust 9, 1996

On August 9, 1996, an Agreed Order was presented to the
Texas State court for its approval. Petitioner was represented
by counsel at the tinme, who approved the order “as to fornf

The Texas State court approved the Agreed Order and entered

it on August 9, 1996. In the Agreed Order, the Texas State court

3 The Texas State court’s order determined only M. Anker’s
arrearage through the nonth of January 1988. M. Anker did not
make the paynents that were due on the 1 day of February,

March, and April 1988. Thus, as of the date of the Texas State
court’s order, M. Anker’s arrearage actually was $16, 400; i.e.,
$15, 200 plus $400 x 3.

* The bal ance of the $15, 000 paynent, $1,222.02, was
allocated to attorney’s fees ($962.50) and court costs ($259.52).
Al t hough M. Anker’s paynent did not fully satisfy the
arrearage, the Texas State court apparently rel eased himfrom

cust ody.
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increased M. Anker’s nonthly child support obligation from $400
to $593.41, effective Septenber 1, 1996.

E. Petitioner’'s Federal |Incone Tax Return for 1998

Petitioner tinely filed a Federal inconme tax return for
1998. On her return, petitioner designated her filing status as
head- of - househol d, and she cl ai ned her two sons as dependents.
Petitioner also claimed a child tax credit in respect of her
sons.

F. The Notice of Deficiency

In the notice of deficiency, respondent determ ned that
petitioner was not entitled to deductions for dependency
exenpti ons because the divorce decree authorized M. Anker to
cl aimthose deductions. Respondent al so determ ned that
petitioner was not entitled to the child tax credit. Finally,
respondent determ ned that petitioner’s filing status is single.
However, as previously nentioned, respondent conceded at trial
that petitioner’s filing status is head-of - househol d, as
originally designated by petitioner on her return.

Di scussi on

A. Deducti ons for Dependency Exenptions

Section 151(a) authorizes deductions for the exenptions
provi ded by that section. |In particular, section 151(c)(1)
provi des an exenption for each of a taxpayer’s dependents as

defined in section 152.
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Section 152(a)(1), as relevant herein, defines the term
“dependent” to nean a taxpayer’s child, provided that nore than
half of the child s support was received fromthe taxpayer or is
treated under section 152(e) as received fromthe taxpayer.

Section 152(e)(1), as relevant herein, provides as a general
rule that in the case of a child of divorced parents, the child
shall be treated as receiving over half of his or her support
fromthe custodial parent. However, section 152(e)(4) provides
an exception to the general rule for certain pre-1985
i nstrunents.

Section 152(e)(4)(A) provides that a child of divorced
parents shall be treated as receiving over half of his or her
support fromthe noncustodial parent if: (1) A qualified pre-
1985 instrunent between the child s parents provides that the
noncust odi al parent shall be entitled to claimthe child as a
dependent; and (2) the noncustodi al parent provides at |east $600
for the support of the child during the year in issue.

Section 152(e)(4)(B), as relevant herein, defines the term
“qualified pre-1985 instrunent” to nmean a divorce decree: (1)
That is executed before January 1, 1985; (2) that contains a
provi sion providing that the noncustodi al parent shall be
entitled to claimthe child as a dependent; and (3) that is not

nodi fied on or after January 1, 1985, to expressly provide that



- 7 -
the provisions of section 152(e)(4) shall not apply to such
decr ee.

The parties di sagree whether section 152(e)(4) applies in
the present case. The dispute centers on whether M. Anker was
in arrears in the paynment of child support. |In this regard, it
shoul d be recalled that in the divorce decree, the Texas State
court directed that M. Anker

shal |l have the right to claimthe dependency exenptions

for the children of the marriage for the purpose of

federal inconme taxes for 1984 and all subsequent years,

so long as all child support herein ordered to be paid

by claimant is tinely paid. [Enphasis added.]

Respondent appears to concede that if M. Anker were in arrears
in the paynment of child support, then section 152(e) (1), rather

t han section 152(e)(4), would provide the rule for decision and

petitioner would prevail. See Flatt v. Conm ssioner, T.C Meno.

1986- 495, wherein we held that “where a divorce agreenent

conditions the claimfor dependency exenptions upon the

performance of specific obligations, it is appropriate for this
Court to determne if, in fact, the party obligated to neet such
conditions has fully conplied.”

M. Anker’s court-inposed child support obligation for the
14-1/2 year period fromJuly 1984 through Decenber 1998 was

$75,015.48.% The exhibits in the present case, particularly the

°> Conputed as follows: $400/month x 146 nonths pl us
$593. 41/ nonth x 28 nont hs.
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Child Support Record nmaintained by the Texas State court,
indicate that M. Anker paid $74,893.46 for that period.?®
Accordingly, it cannot be said that “all child support herein
ordered to be paid by claimant [was] tinely paid.”

In view of the foregoing, we hold that petitioner is
entitled to deductions for dependency exenptions for her two
sons. Sec. 152(e)(1).

B. Child Tax Credit

Section 24(a) authorizes a $400 child tax credit with
respect to each “qualifying child” of the taxpayer. The term
“qualifying child” is defined in section 24(c). As relevant
herein, a “qualifying child” neans an individual with respect to
whom t he taxpayer is allowed a deduction under section 151. Sec.
24(c) (1) (A

We have already held that petitioner is entitled to
deductions under section 151 for dependency exenptions for her
two sons. Accordingly, each of petitioner’s sons is a
“qualifying child” within the neaning of section 24(c).

Accordi ngly, and because respondent does not suggest that
petitioner does not otherw se satisfy the requirenents of
applicable law, petitioner is entitled to a child tax credit

under section 24(a) in respect of her sons.

6 This amount is net of dishonored checks.



C. Concl usion

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect respondent’s concession and our disposition of

t he di sputed issues,

Deci sion will be entered

for petitioner.




