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DI NAN, Special Trial Judge: This case was heard pursuant

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

to
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effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency in petitioners’ Federal
i ncome tax of $2,340 for the taxable year 1997.

The sol e issue for decision is whether certain Soci al
Security disability benefits are includable in petitioners’ gross
i ncone.

Sone of the facts have been stipulated and are so found.
The stipulations of fact and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Ri chnond, California, on the date the petition was filed in this
case.

Petitioners filed a joint Federal inconme tax return for
t axabl e year 1997. They reported $58,534 in adjusted gross
income on the return. They received $13,857 in Social Security
disability benefits in 1997, but did not report any portion of
this amount on their return. Respondent issued petitioners a
statutory notice of deficiency with the determ nation that they
had unreported i ncome of $11,778 fromthe Social Security

benefits.?

!Respondent al so determ ned that petitioners had unreported
i ncone of $17 in interest and $52 in dividends. Respondent
concedes the interest adjustnment and petitioners do not dispute
t he di vi dends adj ust nent.
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The inclusion of Social Security benefits in gross incone is

governed by section 86. Social Security disability benefits are
treated in the sane manner as other Social Security benefits.

Sec. 86(d)(1); Thomas v. Comm ssioner, T.C Meno. 2001-120.

Taxpayers who file a joint return and whose nodified adjusted
gross incone plus half of the Social Security benefits received
is greater than $32,000 rmust include a portion of the benefits in
their income. Sec. 86(a) through (c). The portion, never
exceedi ng 85 percent, varies according to a fornula set forth in
section 86(a). Petitioners had nodified adjusted gross incone of
at | east $58,534, see sec. 86(b)(2), and received benefits of
$13,857. Because their nodified adjusted gross incone plus half
their benefits exceeds $44,000 by at |east $21,463, they nust
include in inconme 85 percent of the benefits. See sec. 86(a),
(c). Thus, respondent is correct in his determ nation that
petitioners nmust include in income 85 percent of the Social
Security disability benefits, or $11,778.

Petitioners do not dispute receiving $13,857 in Soci al
Security benefits. Their sole argunent is that the I RS has nade
i nconsi stent rulings regardi ng whether the benefits are taxabl e.
They assert that an I RS enpl oyee agreed that the benefits were
not taxable with respect to a prior year. W note that the | aw
governing this area has changed over the years. However, we need

not address whether the enployee’ s treatnent was correct with
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respect to petitioners’ situation in a prior year. Regardless of

t he soundness of the enployee’s treatnent, respondent is not
bound by advice given to a taxpayer which is based upon a m st ake

of law, Dixon v. United States, 381 U S. 68 (1965); Auto. Club v.

Commi ssioner, 353 U.S. 180 (1957), and we have found that

respondent correctly applied the lawin effect in 1997 to
petitioners’ situation in that year.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




