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For PPs 1998 taxable year, R disallowed P s
clai med earned incone credit, filing status as head of
t he househol d, and dependency exenptions for two
chi |l dren.

Held: P is entitled to an earned incone credit
for an individual wth one qualifying child.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

NI MS, Judge: Respondent determ ned a Federal incone tax
deficiency for petitioner’s 1998 taxable year. A copy of the
statutory notice of deficiency is not in the record. 1In his
petition, petitioner alleges that respondent determ ned a
deficiency in the amount of $1,350. In his answer, respondent
admts this allegation. Respondent disallowed an earned incone
credit that was clainmed by petitioner on his 1998 return.
Respondent al so disall owed petitioner’s clainmed filing status of
head of the household and cl ai mred dependency exenptions for two
children. At trial, respondent conceded that petitioner is
entitled to a dependency exenption for one child, and an earned
inconme credit for an individual with no qualifying children. On
brief, respondent conceded that the resolution of petitioner’s
proper filing status has no i nconme tax consequences and,
therefore, is nmoot. After concessions, the issue remaining for
decision is whether petitioner is entitled to an earned incone
credit for an individual with qualifying children.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect for the year at
issue, and all Rule references are to the Tax Court Rul es of

Practice and Procedure.
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FI NDI NGS OF FACT

At the tinme the petition was filed in this case, petitioner
resided in Chicago, Illinois.

Petitioner tinely filed his Federal incone tax return for
1998. On his return, petitioner reported gross incone of $3, 364
and clainmed an earned incone credit for an individual wth two
qual i fying children

On Schedule EIC, Earned Inconme Credit (Qualifying Child
Information), attached to his 1998 return, petitioner |isted
Laura Coats and Shawona Higgins as qualifying children. The
not her of both Laura Coats and Shawona Hi ggins is Jeanette Bates.
Petitioner has never been married to Jeanette Bates. Petitioner
is the biological father of Laura Coats. Petitioner is not the
bi ol ogi cal father of Shawona Higgins. Petitioner never adopted
Shawona Higgins. Laura Coats and Shawona Hi ggi ns were both under
the age of 19 on Decenber 31, 1998. Throughout 1998, petitioner
resided at 2603 West Potonmac, Chicago, Illinois (petitioner’s
West Potomac residence). Throughout 1998, Laura Coats and
Shawona Hi ggi ns attended Wentworth El enentary School. Wentworth
El enentary School is |ocated approxinmately 13 mles from
petitioner’s West Potonac residence. School records reflect that

Laura Coats and Shawona Higgins lived at 6915 South G een (the
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South Green residence) during 1998. The South G een residence

was the residence of Jeanette Bates. Wentworth El enentary School

is located less than half a mle fromthe South G een residence.
OPI NI ON

Section 32(a) provides that an “eligible individual” may be
al l oned an earned incone credit equal to the credit percentage as
provided in section 32(b). The term “eligible individual”

i ncl udes a taxpayer who has a qualifying child for the taxable
year. Sec. 32(¢c)(1D)(A(i). A “qualifying child” includes a
child who satisfies the relationship test, has the same princi pal
pl ace of abode as the taxpayer for nore than one-half of the

t axabl e year (residency requirenent), and has not attained the
age of 19 as of the close of the cal endar year (age requirenent).
Sec. 32(c)(3).

As relevant here, the relationship test is satisfied if the
child is a daughter of the taxpayer or an “eligible foster child”
of the taxpayer. Sec. 32(c)(3)(B). An “eligible foster child”
is an individual who the taxpayer cares for as the taxpayer’s own
child and who has the sanme principal place of abode as the
t axpayer for the entire taxable year. Sec. 32(c)(3)(B)(iii).

Respondent argues that petitioner had no qualifying children
in 1998. Petitioner argues that Laura Coats and Shawona Hi ggi ns

were his qualifying children in 1998. Respondent concedes t hat
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both Laura Coats and Shawona Hi ggi ns satisfied the age
requi renent. Respondent concedes that Laura Coats satisfied the
rel ati onship test.

Respondent argues that Laura Coats did not satisfy the
resi dency requirenment. Respondent contends that school records
reflect that Laura Coats |lived at the South G een residence, not
petitioner’s West Potonac residence, during 1998. Respondent
al so contends that the di stance between Wentworth El enentary
School and the South Green residence as conpared to the distance
bet ween Wentworth El enmentary School and petitioner’s West Potonac
residence reflects that Laura Coats lived at the South G een
resi dence.

Petitioner argues that Laura Coats satisfied the residency
requirenment in 1998. Petitioner testified that Laura Coats |ived
at petitioner’s West Potomac residence for nore than 9 nonths in
1998. Petitioner testified that 1998 was a volatile year in the
nei ghbor hood surroundi ng the South G een residence. Petitioner
testified that as a result of that volatility, and out of concern
for the well-being of the children, Laura Coats and Shawona
Higgins lived with petitioner. He further testified that “it
woul dn’t have been just to take them out of school. W thought
it was best just to commute back and forth for their sake.”

We find petitioner’s testinony credible. W find

convincing petitioner’s explanation for the discrepancy between
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the school records and his testinony regardi ng where Laura Coats
lived during 1998. Under these circunstances, we afford nore
wei ght to his testinony than to the school records.
Consequently, we find that Laura Coats had the sane place of
abode as petitioner for at least 9 nonths during 1998. As a
result of this finding, we conclude that Laura Coats satisfied
the residency requirenent. Since respondent conceded that Laura
Coats al so satisfied the age requirenent and the rel ationship
test, Laura Coats was a qualifying child of petitioner for
pur poses of an earned incone credit for 1998.

Respondent argues that Shawona Hi ggins did not satisfy the
residency requirenment or the relationship test. Regarding the
relationship test, petitioner admts that Shawona Hi ggins is not
hi s bi ol ogical or adopted child. Therefore, in order for Shawona
Higgins to be a qualifying child, she nust satisfy the test for
an eligible foster child. Petitioner admts that Shawona Hi ggi ns
did not live with himfor the entire taxable year. Consequently,
Shawona Hi ggins was not an eligible foster child of petitioner.
Si nce Shawona Higgins did not satisfy the relationship test, she
was not a qualifying child for purposes of an earned incone
credit for 1998.

To reflect the foregoing and respondent’s concessi ons,

Deci sion will be entered

under Rul e 155.




