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'For purposes of trial, briefing, and opinion, the cases of
the follow ng petitioners are consolidated herewith: Cordes
Fi nance Corp., docket Nos. 9294-95 and 3284-96; June J. Cordes,
docket No. 3305-96; Edmund J. & June J. Cordes, docket No. 4182-
96; Edrmund J. Cordes, docket No. 19178-97; John J. Cordes, docket
No. 19256-97; Jean Ann R chard, docket No. 19277-97; Eddy Ben
Cordes, docket No. 19278-97; and June Cordes, docket No. 19279-
97.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

MARVEL, Judge: |In these consolidated cases, respondent

determ ned deficiencies in petitioners’ Federal incone tax and

additions to tax and/or penalties as follow

Docket

Nos. 9294-95 and 3284- 96

Petitioner Cordes Finance Corp.

Docket

Penal ti es
Year Def i ci ency sec. 6662(a)? sec. 6663
1991 $606, 863 $121, 373 $9, 773
1992 686, 695 131, 784 20, 832
1993 743, 902 145, 200 13, 428

Nos. 20254-94 and 3305-96

Petiti oner June Cordes:?

Additions to tax

Year Defi ci ency sec. 6651(a)(1) sec. 6654
1989 $135, 298 $33, 825 $232
1990 134, 608 33, 652 8, 863
1991 368, 551 92, 138 21, 201
Docket No. 4182-96
Petitioners Ednund J. & June J. Cordes:
Penal ti es
Year Defi ci ency sec. 6662(a)
1992 $17, 281 $3, 456
1993 98, 957 19, 791

2Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the taxable years in

i ssue,

and all Rule references are to the Tax Court Rul es of

Practice and Procedure. Mbnetary anounts have been rounded to
t he nearest dollar anpunt as appropriate.

3June Cordes (docket No. 20254-94) and June J. Cordes
(docket Nos. 3305-96 and 4182-96) refer to the sane person.
Hereinafter, June Cordes and June J. Cordes shall be referred to

as Ms.

Cordes or petitioner, as appropriate.
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Col l ectively, the above five cases are referred to as the incone
t ax cases.
In these consolidated cases, respondent al so determ ned
deficiencies in petitioners’ Federal gift tax and additions to
tax as follow

Docket No. 19178-97
Petitioner Ednmund J. Cordes:

Additions to tax

Year Defi ci ency sec. 6651(a)(1)
1983 $73, 100 $18, 275
1991 349, 503 - 0-
1992 18, 450 4,613
1993 13, 500 3,375

Docket No. 19256-97
Petitioner John J. Cordes:

Addition to tax

Year Defi ci ency sec. 6651(a) (1)
1994 $154, 230 $38, 558

Docket No. 19277-97
Petiti oner Jean Ann Richard:*

Additions to tax

Year Defi ci ency sec. 6651(a) (1)
1987 $16, 650 $4, 163
1988 130, 500 32,625

“The parties and exhibits refer to this petitioner as Jean
Ann Cordes and as Jean Ann Richard. Jean Ann Cordes married
Joseph P. Richard prior to the issuance of the notices of
deficiency. Throughout this opinion, we shall refer to her as
Jean Ann Richard or petitioner for the sake of clarity. Neither

her name nor marital status has any bearing on our hol di ngs
herei n.



Docket No. 19278-97
Petitioner Eddy Ben Cordes:

Additions to tax

Year Defi ci ency sec. 6651(a) (1)
1983 $190, 450 $47, 613
1989 101, 600 25, 400

Docket No. 19279-97
Petitioner June Cordes:

Additions to Tax

Year Defi ci ency sec. 6651(a)(1)
1991 $286, 654 -0-

1993 28, 767 $7, 192
1994 1, 749, 930 437, 483

Col l ectively, the above five cases are referred to as the gift
t ax cases.

After concessions,® the issues for decision are:

(1) As to the inconme tax cases, whether respondent abused
his discretion in determning that the interest charged for 1992
and 1993 on | oans between Ednmund J. Cordes (M. Cordes) and
Cordes Finance Corp. (CFC) was unreasonabl e and excessive and in
recharacterizing the amounts transferred to reflect an arm s-

Il ength rate of interest under section 482;

SMany issues in these consolidated cases have been settled
or conceded by the parties, or are deened conceded by this Court.
Q her issues raised by the parties are conputational in nature.
In the interest of space, these conceded, deened conceded,
conput ational, and settled issues, and their respective
di spositions, are set forth in Appendix B, Summary of Conceded,
Deened Conceded, Conputational, and Settled |Issues. W
i ncorporate those dispositions into our opinion by this
ref erence.
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(2) as to the incone tax cases, whether Ms. Cordes, in
1989 through 1991, and Edrmund J. and June J. Cordes (the
Cordeses), in 1992 and 1993, received constructive dividends from
CFC, resulting in additional taxable income to Ms. Cordes for
1989 through 1991 and to the Cordeses for 1992 and 1993;

(3) as to the incone tax case in which CFC is the
petitioner, whether CFCis liable for a civil fraud penalty on an
under paynent of its income tax, pursuant to section 6663, for
1991; and

(4) as to the gift tax cases, whether petitioners therein
made conpleted gifts of stock in famly-owned and cl osely held
corporations for Federal gift tax purposes.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts, the supplenental stipulation of facts,
and two stipulations of agreed adjustnents are incorporated in
our findings by this reference.

| . Backgr ound

A. Petitioners

The Cordeses were married and resided in Lawton, Cklahoms,
at the time they filed their individual and joint petitions.
Petitioner John J. Cordes (John Cordes) was a resident of Austin,
Texas, at the time his petition was filed. Petitioner Jean Ann

Ri chard was a resident of Lawton, Cklahoma, at the tine her
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petition was filed. Petitioner Eddy Ben Cordes was a resident of
Lawt on, Okl ahoma, at the tine his petition was filed. Each of
the individual petitioners was a cash basis, cal endar-year
t axpayer. The Cordeses are the parents of petitioners John
Cordes, Jean Ann Richard, and Eddy Ben Cordes. W shal
hereinafter refer to the above-naned petitioners collectively as
the Cordes famly.

CFC was incorporated in lahoma on January 24, 1964.
CFC s principal place of business was in Lawton, Cklahona, at the
time its petitions were filed.

B. The Cordes Corporations

During the taxable years at issue, nenbers of the Cordes
famly held legal title to all the shares of stock in the
followi ng closely held corporations:® CFC ’ Eddie Cordes, Inc.,
Ednmund Cordes, Inc., and John Cordes, Inc. (collectively, the

Cordes corporations). The primary business activity of each of

61t appears fromthe record that nenbers of the Cordes
famly have held legal title to all, or nearly all, of the shares
of stock in CFC, Eddie Cordes, Inc., Edmund Cordes, Inc., and
John Cordes, Inc. (collectively, the Cordes corporations), since
their respective incorporations.

I'n 1971, CFC issued 500 shares of stock, 105 of which were
i ssued to Eddy Ben Cordes. The record does not indicate who
becane the recordhol der of the other 395 shares. The record does
indicate that, in 1988, Ellen Cordes, M. Cordes’s daughter-in-
law, held legal title to 100 shares which she transferred to Jean
Ann Richard later that year. The testinony and exhibits confirm
that nmenbers of the Cordes famly held legal title to al
out standi ng stock in the Cordes corporations during the taxable
years at issue.
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the Cordes corporations was either selling, or financing
custoners’ purchases of, notor vehicles.

Eddi e Cordes, Inc., was incorporated in Cklahoma on January
2, 1963, as an authorized deal ership for Jeep-Eagle and
eventual | y Dodge vehicles. Edmund Cordes, Inc. (known as Cordes
Dodge, Inc., until February 16, 1989), was incorporated in
&l ahoma on January 2, 1967, as an authorized deal ership for
Dodge vehicles. John Cordes, Inc., was incorporated in Oklahoma
on June 13, 1983, as an authorized deal ership for Chevrolet,

A dsnobil e, Pontiac, and General Mdtors vehicles. W
collectively refer to Ednund Cordes, Inc., John Cordes, Inc., and
Eddi e Cordes, Inc., as the Cordes famly deal erships. CFC
operated mainly to finance new and used vehicl es purchased by
custoners fromthe Cordes fam |y deal ershi ps.

Each of the Cordes fam |y deal ershi ps was governed by a
franchi se agreenment with the vehicle manufacturer whose cars it
sold. Each franchise agreenent identified an individual as the
franchi se hol der and bound that individual to specific
restrictions. The two common restrictions relevant herein
required the franchise holder (1) to maintain direct ownership of
a certain mninmm percentage of stock of that Cordes famly
deal ership and (2) to naintain active operational control of the

respective Cordes fam |y deal ership. The franchise holder had to
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be both the principal owner and the principal operator of the
Cordes fam |y deal ership involved.?

For nost of the relevant periods, M. Cordes was the
franchi se holder for each Cordes famly deal ership. At tines,
John Cordes, Jean Ann Ri chard, and Eddy Ben Cordes were the
franchi se holders or principal owners, at |least nomnally
(sonetines in conflict with the relevant franchi se agreenent), of
John Cordes, Inc., Ednund Cordes, Inc., and Eddi e Cordes, Inc.,
respectively. Fromtine totinme, legal title to the stock in the
Cordes fam |y deal ershi ps woul d change hands anong nenbers of the
Cordes famly.

Each nmenber of the Cordes famly played a role in the Cordes
corporations, but no one played a nore substantial role than M.
Cordes. M. Cordes served as president of each of the Cordes
corporations and controlled every aspect of the day-to-day
operations. No one questioned M. Cordes’s dom nance or
attenpted to exercise any control over any corporate decision,
regardl ess of his or her ostensible stock ownership in that
corporation. None of the Cordes corporations held sharehol der
nmeetings; instead, M. Cordes directed his corporate attorney to

draft neeting m nutes, which he brought home for Ms. Cordes and

8The record does not contain any such franchi se agreenents,
but we accept petitioners’ testinony as to the existence of the
agreenents and the requirenents therein regarding a principal
owner and princi pal operator.
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their children, as appropriate, to sign. Simlar sequences of
events occurred for each other docunent M. Cordes required Ms.
Cordes and their children to sign. M. Cordes prepared (or
directed the preparation of), retained, and maintained al
corporate mnutes, records, stock certificates, and ot her

cor porate docunents.

M . Cordes deci ded who would hold legal title to each of the
shares of stock in each of the Cordes corporations. He believed
he had the power to revoke those holdings if the sharehol der did
not follow his directions, or for any other reason, by virtue of
his original capitalization of the Cordes corporations. The
ot her nmenbers of the Cordes famly acknow edged M. Cordes’s
conplete control and, in many cases, did not know how many shares
were titled in their names, if any, or whether they were officers
in any of the Cordes corporations.

Al'l external dealings were also controlled and executed by
M. Cordes. Banks dealt solely with M. Cordes and held him
liable on all corporate debts, although they occasionally
requi red other nmenbers of the Cordes famly to sign certain
docunents as a formality. Likew se, the Cordes corporations’
accounting firmdealt only wwth M. Cordes. M. Cordes had sole
control over the occurrence, timng, anount, and recipient of

corporate paynents for noncorporate reasons, and he occasionally
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made bel ow- market |oans to and fromthe corporations to suit his
OWNn pur poses.

Ms. Cordes and Jean Ann Richard each served as officers or
directors of each of the Cordes corporations but did not
participate in any of the Cordes corporations’ day-to-day
operations or business decisions. Neither of them had any
know edge of any financial transactions, stock-related or
ot herwi se. Jean Ann Richard treated the Cordes corporations as
bel ongi ng exclusively to M. Cordes, no matter the anmount of
shares that may have been titled in her nane.

John Cordes served as an officer of CFC, but his only
operational involvenment wwth the Cordes corporations was the
occasi onal execution of vehicle repossessions in Texas. He
ot herwi se was unaware of any corporate transaction. Eddy Ben
Cordes served as an officer of CFC and as the full-tinme sales
manager of Eddie Cordes, Inc. He had no decision-nmaking ability,
but he placed orders for acquisitions of new cars.

The Cordes fam ly occasionally discussed the Cordes
corporations’ business and financial matters in informal
settings, including at the Cordeses’ kitchen table.

1. The Incone Tax Cases

In the incone tax cases, respondent contends that CFC
transferred funds to the Cordeses, or the Cordeses diverted funds

from CFC, or funds were otherw se appropriated from CFC for the
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Cordeses’ benefit. Below, we set forth additional findings of
fact specific to these purported transactions and their tax
consequences.

A. Loan Interest Allocation

M. Cordes |ent $200,000 to CFC on August 20, 1991 (the
first $200,000 |oan), and again on Septenber 18, 1991 (the second
$200, 000 | oan) (collectively, the two $200,000 | oans). CFC
repaid in full each of the two $200, 000 | oans by Decenber 31,
1992. On Decenber 31, 1992, CFC paid M. Cordes $80, 000, by
check, as interest on the two $200, 000 | oans. The foll ow ng day,
January 1, 1993, M. Cordes |lent $80,000 to CFC (the $80, 000
loan).® CFCrepaid in full the $80,000 | oan by March 27, 1993.
On Decenber 31, 1993, CFC paid M. Cordes $20,000 as interest on
t he $80, 000 | oan. The record does not contain any evi dence of
i ndebt edness reciting the terns of the two $200, 000 | oans or the
$80, 000 | oan.

CFC and the Cordeses treated the transfers fromCFC to M.
Cordes of $80,000 and of $20,000 consistently as between
t hemsel ves; CFC reported them as deducti ble interest expenses on
its 1992 and 1993 Forns 1120, U. S. Corporation |Incone Tax Return,

respectively, and the Cordeses reported themas interest incone

M. Cordes nade this | oan of $80,000 to CFC by endorsing
t he $80, 000 check he had received as interest on the two $200, 000
| oans the day before and returning it to CFC
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on their 1992 and 1993 Forns 1040, U.S. Individual |ncone Tax
Return, respectively.

B. Wthdrawal of Corporate Funds for Distribution to
Fri ends and Fanily

During each of the taxable years 1989 through 1993, CFC
mai nt ai ned an account in its corporate records that operated as a
shar ehol der | oan account for the Cordeses (account No. 312).
Account No. 312 tracked anounts transferred between CFC and the
Cor deses.

M. Cordes w thdrew funds from CFC during each of the
taxabl e years at issue; the withdrawn funds were charged to

account No. 312 and were distributed as foll ows:



Payee 1989 1990 1991 1992 1993
John Cor des $108, 000 $54, 000 $84, 000 $20, 000 $30, 000
Ms. Cordes? 120, 000 120, 000 135, 711 150, 000 220, 000
Jean Ann Ri chard 24, 000 24, 000 4,000 -0- - 0-
El | en Cordes? 12, 000 15, 500 1, 500 - 0- - 0-
Jean Patton 18, 000 18, 000 1, 500 - 0- - 0-
M. Cordes 10, 700 47, 159 323, 200 -0- -0-
Ray Lee 18, 000 12, 000 -0- - 0- - 0-
Mar gi e Lange 5, 000 - 0- - 0- - 0- - 0-
Cor des bank accts. - 0- - 0- 50, 600 - 0- - 0-
John Cordes, Inc. - 0- - 0- 300, 000 - 0- - 0-

Tot al 315, 700 290, 659 900, 511 170, 000 250, 000

!Ms. Cordes conceded that the funds distributed to her
constitute inconme fromconstructive dividends as determ ned by
respondent. See Appendi x B, Summary of Conceded, Deened
Conceded, Conputational, and Settled |Issues. Because Ms.
Cordes’s concession is inconsistent with the substance of her
argunent and in light of our holding regarding the benefici al
ownership of the Cordes corporations, we relieve her of her
concession and conclude only that these are constructive
dividends to M. Cordes in 1992 and 1993.

2El l en Cordes is M. Cordes’s daughter-in-law, Jean Patton
is M. Cordes’s sister; Ray Lee and Margi e Lange are M. Cordes’s
friends. Also, the Cordes bank accounts are personal accounts
jointly held by M. and Ms. Cordes. During 1991, M. Cordes and
John Cordes were the sole holders of legal title in John Cordes,
Inc. See Appendi x A Schedule of Stock Transfers, for details of
t heir proportionate hol dings.

C. Corporate Paynents of Personal Expenses

In 1989, 1990, and 1991, M. Cordes caused CFC to pay

certain of the Cordes famly’'s personal expenses, as follows:
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Expendi ture 1989 1990 1991
Medi cal i nsurance prem uns? $6, 184 $6, 910 - 0-
Medi cal expenses - 0- 3,121 - 0-
Li fe insurance prem unms 530 540 - 0-
Aneri can Express charges? 148, 760 168, 854 $36, 986
Martin's Restaurant? 3, 849 5, 639 1,111

'Eddi e Cordes, Inc., paid the nedical insurance premuns in
1989 and 1990. CFC fully reinbursed Eddie Cordes, Inc., in 1992
for those expenses with funds charged to account No. 312. The
parties tried by consent, and we consider, whether those expenses
constitute constructive dividends in 1989 and 1990 as if CFC
originally incurred those expenses. See Cordes v. Conm ssioner,
T.C. Meno. 1994-377.

Respondent determ ned Ms. Cordes was responsible for tax on
$3, 955 and $4, 459, respectively. The parties, however, have
stipulated that the nedical insurance prem uns were $6, 184 and
$6,910 in 1989 and 1990, respectively.

2Respondent determ ned Ms. Cordes was responsible for tax
on $148, 757 for 1989, and $169, 465 for 1990. The parti es,
however, have stipulated that CFC paid $148, 760 and $168, 854 of
the Cordeses’ Anerican Express charges in 1989 and 1990,
respectively. W treat the parties’ stipulation as to 1990 as a
concession on respondent’s part, to the extent of $611

3Respondent determ ned Ms. Cordes was responsible for tax
on $3,682 for 1989. The parties have stipul ated, however, that
CFC paid $3,849 of the Cordeses’ Martin’s Restaurant charges in
1989.

D. Di versi on of Corporate | ncone

M. Cordes also diverted fromCFC, for his and Ms. Cordes’s
personal use, $57,732, $69, 251, and $26,240 in 1991, 1992, and
1993, respectively. These anounts represented collections on
debts CFC had previously reported as bad debts.

E. Pur chases of Corporate Notes at Bargain Prices

In 1986, Jaine D. Patton (the Cordeses’ niece) and Robert A

1The Cordeses do not dispute respondent’s determ nations
regardi ng 1992 and 1993. W therefore treat the Cordeses as
concedi ng those specific determ nations. See Appendi x B, Sunmary
of Conceded, Deened Conceded, Conputational, and Settled |ssues.
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Bower (Jainme D. Patton’s then-fiancé) (collectively, the Bowers)
executed a 30-year note payable to CFC (the Bower Note). The
Bower Note, secured by the Bowers’ personal residence, had a face
val ue of $80, 000 and bore an 11.62-percent nmarket rate of
interest. The total anmount of interest due under the Bower Note
was $208, 000.

In 1987, Joseph P. Richard, ! Jean Ann Richard’s husband,
executed a 15-year note payable to CFC (the Richard Note). The
Ri chard Note, secured by real estate jointly owned by the
Ri chards, had a face val ue of $555, 000 and bore a 10. 1- percent
market rate of interest. The total anount of interest due under
the Richard Note was $525, 000.

Both the Bowers and the Richards nade paynents on their
notes. ! On March 25, 1991, the Bowers still owed $243, 200 in
principal and interest, and the Richards still owed $813,000 in
principal and interest. On March 25, 1991, M. Cordes purchased
from CFC the Bower Note for $35,200 and the Richard Note for
$288, 000.

At issue is whether, and to what extent, Ms. Cordes has

t axabl e i ncome from constructive dividends stemmng from M.

1The petitioners stipulated that whether Jean Ann Richard
executed the Richard Note is at issue. 1In light of our holding,
infra, we need not decide that issue.

2A t hough the parties stipulated that the payments were
timely, many of the paynents were, in fact, nmade | ate.
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Cordes’ s purchases of the Bower Note and the Richard Note for
anounts less than their fair market val ues.

[11. The Gft Tax Cases

In the gift tax cases, respondent determ ned that nenbers of
the Cordes famly transferred shares anong thensel ves w t hout
properly reporting those transfers or paying gift tax thereon.

Bel ow, we set forth the findings of fact specifically relevant to
the gift tax cases. The details of the stock transfers can be
found in Appendix A Schedule of Stock Transfers.?3

A. CFC Stock Transfers

CFC initially issued 500 shares of stock in January 1964- -
250 shares to M. Cordes, 249 shares to Ms. Cordes, and 1 share
to B.B. Journeycake (Ms. Cordes’s father). On January 4, 1965,
B. B. Journeycake transferred 1 share to the Eddy Ben Cordes
Trust. On January 8, 1965, Ms. Cordes transferred 28 shares to
Eddy Ben Cordes. On Decenber 29, 1965, M. Cordes transferred 50
shares, Ms. Cordes transferred 50 shares, and the Eddy Ben
Cordes Trust transferred 1 share, to Eddy Ben Cordes. On
Decenber 16, 1966, M. Cordes transferred 100 shares to Eddy Ben

Cordes. On January 8, 1971, CFC issued 500 additional shares of

3The record does not contain conplete information regarding
all of the stock transfers which took place before and during the
taxabl e years at issue. As the stock transfers pertain to the
issues in the gift tax cases, however, the record contains
information sufficient for us to decide the issues presented by
t hese cases.
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its stock, 105 shares of which were issued to Eddy Ben Cordes.
On March 14, 1983, Eddy Ben Cordes transferred 334 shares to Ms.
Cordes. On January 14, 1994, Ms. Cordes transferred 334 shares
back to Eddy Ben Cordes.

On CFC s Schedul e E, Conpensation of Oficers, toits 1992
and 1993 Forns 1120, CFC reported that Ms. Cordes owned 33.4
percent and Jean Ann Richard owned 33.3 percent of its stock at
the end of 1992 and 1993.%® During his exam nation of CFC s
t axabl e years 1988 t hrough 1993, respondent determ ned that Ms.
Cordes owned approximately one-third of CFC s stock. On Schedul e
Etoits 1994 Form 1120, CFC reported that Eddy Ben Cordes owned
33.4 percent, John Cordes owned 33.3 percent, and Jean Ann
Ri chard owned 33.3 percent of its stock at the end of 1994.

B. Eddi e Cordes, Inc., Stock Transfers

Eddi e Cordes, Inc., initially issued 1,000 shares of stock
in January 1963--500 shares to M. Cordes, 400 shares to Ms.
Cordes, and 100 shares to B.B. Journeycake. In January 1971
B. B. Journeycake transferred 100 shares to M. Cordes. Also in
January 1971, Ms. Cordes transferred 400 shares to Jean Ann

Richard. On March 29, 1983, M. Cordes transferred 600 shares to

14See supra note 7.

BCFC s 1992 and 1993 Forns 1120 do not reveal who held
legal title to the remaining 33.3 percent of CFC stock during
t hose taxable years. W note, however, that M. Cordes did not
hold legal title to any shares of CFC during those taxable years.
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Jean Ann Richard. On January 7, 1987, Jean Ann Richard
transferred 600 shares back to M. Cordes.® On July 25, 1988,
Jean Ann R chard transferred the 400 shares remaining in her nane
to Eddy Ben Cordes. On August 8, 1991, M. Cordes transferred
600 shares to Eddy Ben Cordes.

C. Ednmund Cordes, Inc., Stock Transfers

Edmund Cordes, Inc., initially issued 1,000 shares of stock
in January 1967--600 shares to M. Cordes, 200 shares to Ms.
Cordes, and 200 shares to a John Parkinson. On February 15,

1967, Ms. Cordes transferred 1 share to John Parkinson. On
January 8, 1971, John Parkinson transferred 201 shares and Ms.
Cordes transferred 199 shares to Eddy Ben Cordes. On Qctober 26,
1979, M. Cordes transferred 500 shares to Eddy Ben Cordes. M.
Cordes effected this transfer so that Eddy Ben Cordes would be in
conpliance with the franchi se agreenent Eddy Ben Cordes had nade
with Chrysler Corp. Chrysler Corp. termnated that franchise
agreenent in 1988 and entered into a new franchi se agreenent with
M. Cordes. That franchise agreenent required M. Cordes to be
the principal owner and principal operator of Edmund Cordes, Inc.

Neverthel ess, on July 25, 1988, Eddy Ben Cordes transferred 900

\f. Cordes testified that the franchise agreenent with
Jeep- Eagl e/ Dodge required M. Cordes to maintain ownership of at
| east 60 percent of Eddie Cordes, Inc.’s stock. Presumably, this
transfer was made so as to conply wth that franchi se agreenent.
However, M. Cordes’s testinony is irreconcilable with his
transfer in 1991 to Eddy Ben Cordes of 600 shares of stock in
Eddi e Cordes, Inc.
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shares to Jean Ann Richard, and Ellen Cordes transferred 100
shares'” to Jean Ann Richard. On January 26, 1989, Jean Ann
Richard transferred 1,000 shares to M. Cordes. On August 20,
1991, M. Cordes transferred 1,000 shares back to Jean Ann

Ri chard.

D. John Cordes, Inc., Stock Transfers

John Cordes, Inc., initially issued 500 shares of stock in
May 1983--300 shares to M. Cordes, 100 shares to Ms. Cordes,
and 100 shares to Jean Ann Richard. On January 7, 1987, Ms.
Cordes and Jean Ann Richard each transferred 100 shares to John
Cordes. On August 8, 1991, M. Cordes transferred 300 shares to
John Cordes.'® M. Cordes effected these transfers of John
Cordes, Inc., stock to John Cordes because he intended John
Cordes to hold legal title to the stock and operate John Cordes,
Inc. Sonetine thereafter, the franchisor, General Mdtors,
informed M. Cordes that he was in violation of their franchise
agreenent requiring that M. Cordes be the principal owner and
princi pal operator of John Cordes, Inc. |In response, on March

16, 1994, John Cordes transferred 500 shares back to M. Cordes.

7See supra note 7.

8\t . Cordes reported a gift to John Cordes of 200 shares of
stock in John Cordes, Inc., in 1991.
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E. The Gft Tax Returns and Notices of Deficiency

None of the stock transfers at issue in the gift tax cases
were made for any consi deration.®®

M. Cordes tinely filed Form 709, United States G ft (and
Generation- Ski pping Transfer) Tax Return (gift tax return), for
1991 but never filed a gift tax return for 1983, 1992, or 1993.
In his 1991 gift tax return, M. Cordes elected to split gifts
wth Ms. Cordes, and M. Cordes reported naking two gifts--200
shares of stock in John Cordes, Inc.,? and $100, 000 cash--both
to John Cordes. Respondent determ ned, as set forth in his
notice of deficiency, that, pursuant to section 2503(a), M.
Cordes nmade taxable gifts in 1983, 1991, 1992, and 1993 of stock
and/ or cash equivalents. The followng transfers are still at

i ssue:

¥'n their petitions in docket No. 19256-97 and docket No.
19277-97, John Cordes and Jean Ann Richard contend they received
itens in exchange for their shares equal in value to those shares
transferred. Neither John Cordes nor Jean Ann Ri chard di scussed
these contentions at trial or on brief, and the record contains
no evi dence to support these contentions. W therefore disregard
the statenents made in those petitions and find the transfers
were made for no consideration

20As detail ed above, in 1991, M. Cordes transferred 300
shares of stock in John Cordes, Inc., to John Cordes. The
parties have stipulated that it is the transfer of 300 shares
that is disputed herein.
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Taxabl e Year Date of Transfer Details of Transfer

1983 Mar. 29, 1983 600 shares of Eddi e
Cordes, Inc., to Jean Ann
Ri chard

1991 Aug. 8, 1991 600 shares of Eddie
Cordes, Inc., to Eddy Ben
Cor des

1991 Aug. 8, 1991 300 shares of John
Cordes, Inc., to John
Cor des

John Cordes never filed a gift tax return for 1994.
Respondent determ ned, as set forth in his notice of deficiency,
that, pursuant to section 2503(a), John Cordes nade a taxable
gift in 1994 to M. Cordes of 500 shares of stock in John Cordes,
| nc.

Jean Ann R chard never filed a gift tax return for 1987 or
1988. Respondent determ ned, as set forth in his notice of
deficiency, that, pursuant to section 2503(a), Jean Ann Richard

made the follow ng taxable gifts:

2'Respondent subsequently took the position in Cordes v.
Comm ssioner, T.C Meno. 2002-125, that John Cordes instead sold
t hese 500 shares to M. Cordes for $800, 000, and respondent
acknow edged this change in position fromthat taken in the case
before us. In light of our finding herein regarding the
beneficial ownership of John Cordes, Inc., we decline to address
respondent’ s change of position.
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Taxabl e Year Date of Transfer Details of Transfer

1987 Jan. 7, 1987 100 shares of John
Cordes, Inc., to John
Cor des

1987 Jan. 7, 1987 600 shares of Eddi e
Cordes, Inc., to M.
Cor des

1988 July 25, 1988 400 shares of Eddie
Cordes, Inc., to Eddy Ben
Cor des

Eddy Ben Cordes never filed a gift tax return for 1983.
Respondent determ ned, as set forth in his notice of deficiency,
that, pursuant to section 2503(a), Eddy Ben Cordes made a taxable
gift in 1983 to Ms. Cordes of 334 shares of stock in CFC

Ms. Cordes tinely filed her 1991 gift tax return but never
filed a gift tax return for 1987, 1993, or 1994. In her 1991
gift tax return, Ms. Cordes elected to split gifts with M.
Cordes, and she reported naking a gift to Jean Ann R chard of
1,000 shares of stock in Edmund Cordes, Inc. Respondent
determ ned, as set forth in his notice of deficiency, that Ms.
Cordes nmade taxable gifts of stock and/or cash equivalents in
1987, 1991, 1993, and 1994.%% The following transfers are still

at i1 ssue:

22Regar di ng 1987, respondent determ ned only that Ms.
Cordes nmade taxable gifts; respondent did not determ ne any
deficiency in Ms. Cordes’s tax for 1987.
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Taxabl e Year Date of Transfer Details of Transfer

1987 Jan. 7, 1987 100 shares of John
Cordes, Inc., to John
Cor des

1991 Aug. 20, 1991 1, 000 shares of Ednmund
Cordes, Inc., to Jean Ann
Ri chard

1994 Jan. 14, 1994 334 shares of CFC to Eddy
Ben Cordes

OPI NI ON

| ncone Tax Cases

The five sets of transactions at issue in the incone tax
cases are simlar in nature in that respondent determ ned they
each give rise to constructive dividends to the sharehol der-

t axpayer(s). The first transactions, involving the excessive
interest paid by CFCto M. Cordes, however, are of a slightly
different nature in that our decision involves a reallocation of
i nconme and deduction under section 482. For that reason, we
initially and separately consider the section 482 reallocation,
and we then decide whether the five sets of transactions result
in constructive dividends to petitioners.

A. Loan Interest Allocation

Respondent determ ned that CFC transferred to M. Cordes
anounts in excess of those that can reasonably be characterized
as interest on the two $200, 000 | oans and the $80, 000 | oan
(collectively, the three |oans). Respondent reallocated CFC s

and the Cordeses’ incone and deductions pursuant to his authority
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under section 482; respondent accordingly disallowed what he
determ ned were excessive interest deductions clainmed by CFC -
$52,870 in 1992 and $19, 105 in 1993--and deternmi ned that |ike
anounts were properly allocated to the Cordeses as incone from
constructive dividends, rather than frominterest.?® See sec.
1.482-1A(b) (1), Incone Tax Regs.

On brief, respondent conceded that CFC may deduct as
i nterest expense--and the Cordeses may report as income from
interest, rather than from constructive divi dends--anounts equal
to those cal cul ated pursuant to section 1.482-2(a)(2)(iii),
| ncone Tax Regs.; i.e., the safe-haven interest rate.?
Respondent mai ntained that the amounts of the transfers in excess
of those conmputed in accordance with section 1.482-2(a)(2)(iil),
| nconme Tax Regs., are nondeductible interest expenses with regard
to CFC and incone fromconstructive dividends with regard to the

Cor deses.

2ln his notice of deficiency, respondent failed to reduce
the Cordeses’ interest inconme by the anbunts he reallocated to
i ncome fromconstructive dividends. In his reply brief,
respondent conceded that the Cordeses may reduce interest incone
reported on their returns to the extent we hold the transfers are
income to the Cordeses from constructive dividends.

24The parties have not conputed the safe-haven interest
rates applicable under sec. 1.482-2(a)(2)(iii), Income Tax Regs.
Qur holding is not to be construed in any way as all ow ng
respondent to reallocate, with respect to these itens, nore than
$52,870 in 1992 or $19,105 in 1993.
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CFC and the Cordeses (collectively, with respect to this
i ssue, petitioners) contend that, under section 482,% 18 percent
is an arms-length rate of interest for |oans such as the three
| oans before us? and that incone and deductions fromi nterest
are properly allocable in a manner consistent with an 18-percent

rate of interest.?

2°Nei t her CFC nor the Cordeses (collectively, with respect
to this issue, petitioners) dispute the applicability of sec.
482; they only dispute the way in which respondent applies sec.
482.

26Thr oughout these proceedi ngs, petitioners have treated the
three | oans as nmade on identical ternms with identical interest
rates.

2Petitioners al so argued on brief that CFC s and the
Cordeses’ consistent reporting of the interest at issue, as
bet ween t hensel ves, justified the amobunts of interest expense and
income clainmed. In light of our holding, and because petitioners
offered no authority for their supposition, we decline to
consi der that argunent.

Furthernore, petitioners appear to contend for the first
time in their reply brief that respondent woul d abuse his
di scretion under sec. 482 to reallocate income and deductions in
a manner inconsistent wwth an interest rate of 18 percent.
Ordinarily, we do not consider issues raised for the first tine
in a party’ s reply brief. Cordes v. Conmm ssioner, T.C Meno.
1994- 377, and cases cited therein. W note, in passing, that the
Comm ssioner is afforded broad discretion under sec. 482, and his
real l ocations will be upheld absent a taxpayer’s show ng that
they are arbitrary, capricious, or unreasonable. Dol ese v.
Conm ssioner, 811 F.2d 543, 546 (10th Cr. 1987), affg. 82 T.C
830 (1984); Ach v. Comm ssioner, 42 T.C 114, 125-126 (1964),
affd. 358 F.2d 342 (6th Gr. 1966). Moreover, petitioners’
i ncome and deductions frominterest were not reported using an
18- percent rate.
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Section 48228 gives the Conm ssioner authority to reallocate
i ncome and deductions anong certain rel ated taxpayers.
Respondent’ s determ nati on under section 482 is presunptively
correct, and the burden of disproving that determnation |lies

with petitioners. Dolese v. Comm ssioner, 811 F.2d 543, 546

(10th Gir. 1987), affg. 82 T.C. 830 (1984).

The purpose of section 482 is to place a controlled taxpayer
on a tax parity with an uncontrolled and unrel ated taxpayer by
determ ning the true taxable inconme of the controlled taxpayer
usi ng the standard of an uncontrolled taxpayer dealing at arms

length with another uncontrolled taxpayer. C ba-Geigy Corp. v.

Comm ssioner, 85 T.C. 172, 221 (1985); Huber Hones, Inc. V.

Commi ssioner, 55 T.C 598, 605 (1971); sec. 1.482-1(a)(1) and

(b)(1), Income Tax Regs. An interest rate satisfies the arm s-
| ength standard under section 482 if it is a rate that was
actually charged, or would have been charged, at the tine the

i ndebt edness arose, in independent transactions with or between

28SEC. 482. ALLOCATI ON OF | NCOVE AND DEDUCTI ONS AMONG
TAXPAYERS.

In any case of two or nore organi zations * * *
owned or controlled directly or indirectly by the sane
interests, the Secretary may * * * allocate gross
i ncone, deductions, credits, or allowances between or
anong such organi zations * * * if he determ nes that
such * * * allocation is necessary in order * * *
clearly to reflect the income of any of such
organi zations * * *
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unrel ated parties under simlar circunstances, considering al
the relevant factors. Sec. 1.482-2(a)(2)(i), Incone Tax Regs.

Petitioners have not introduced evidence of actual rates
charged in transactions with or between unrel ated taxpayers, nor
have they offered any but the barest evidence relevant to
deci ding what a chargeable interest rate would be in an
i ndependent transaction involving unrelated parties under simlar
circunstances. Petitioners provided us only with the original
princi pal anmobunts of the |oans and have indicated that the | oans
were unsecured. Petitioners introduced no evidence regarding
other relevant factors, including the duration of the |oans,
CFC s credit standing, and the prevailing interest rates at CFC s
or the Cordeses’ situs for conparabl e | oans between unrel at ed
parties. |1d. Because petitioners have failed to establish that
respondent’s determ nations are incorrect, |let alone that 18
percent is an arnmis-length rate of interest on the three | oans
under section 1.482-2(a)(2)(i), Income Tax Regs., we nust hold
for respondent.

In holding for respondent, we note that respondent’s
concession to reallocate petitioners’ interest inconme and
deductions in accordance with the safe-haven interest rate found
in section 1.482-2(a)(2)(iii)(B), Income Tax Regs., satisfies the
arm s-length standard of section 482, and we accept it. The

cal culation of the appropriate adjustnents to CFC s interest
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expenses and the Cordeses’ incone frominterest and from
constructive dividends, however, nust await the Rule 155
conput at i on.

B. Constructive Dividends

Respondent determ ned that Ms. Cordes, in 1989 through
1991, individually, and the Cordeses, in 1992 and 1993, jointly,
had taxabl e incone fromconstructive dividends made by CFC to
Ms. Cordes, as one of CFC s shareholders. See sec. 61(a)(7).
Those constructive dividends, as respondent determ ned, consisted
in part of the portion of paynents made by CFC to M. Cordes on
the three I oans in excess of the anmount that represents an arms-
length rate of interest? (calculated in accordance w th our
hol di ng, supra) and consisted in part of (1) w thdrawals of
corporate funds for distribution to friends and famly, (2)
corporate paynents of personal expenses, (3) diversion to the
Cordeses of corporate inconme, and (4) M. Cordes’s bargain
pur chase of corporate notes.?

Petitioners contend that the transfers do not constitute

constructive dividends to Ms. Cordes (1) because Ms. Cordes did

2%\\¢ di scuss this transaction in the context of constructive
di vi dends in connection with our discussion of diversion of
corporate incone because the applicable lawis simlar.

3%Respondent al so determ ned certain other itens constituted
i ncome fromconstructive dividends from CFC to the Cordeses in
t he taxabl e years before us, but either M. or Ms. Cordes or
respondent has conceded those itens. See Appendi x B, Summary of
Conceded, Deened Conceded, Conputational, and Settled |ssues.
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not control CFC, control or participate in the transfers at
i ssue, or in sonme cases know of the transfers at issue, and (2)
because the transfers did not cause an accession to her wealth.
The law in this area is well settled. Section 301(a) and
(c)(1) requires the inclusion in a sharehol der’s gross i ncone of
anounts received as dividends. Secs. 61(a)(7), 301(c)(1),

316(a); Hillsboro Natl. Bank v. Conm ssioner, 460 U S. 370, 392

(1983); see lreland v. United States, 621 F.2d 731, 735 (5th Gr.

1980); see also A d Colony Trust Co. v. Conm ssioner, 279 U. S

716, 729-731 (1929). Section 316(a) defines a dividend as “any
distribution of property nade by a corporation to its

sharehol ders--(1) out of its earnings and profits accumul ated
after February 28, 1913, or (2) out of its earnings and profits
of the taxable year”.3 It is not necessary that the corporation
intend a dividend, or that the distribution be ternmed a dividend

or be recorded as such. Dol ese v. United States, 605 F.2d 1146,

1152 (10th Cr. 1979). Thus, dividends may be either formally

decl ared or they may be “constructive”. |Ireland v. United

States, supra at 735.

3petitioners have failed to neet their burden of proving
that there were not sufficient accunul ated or current earnings
and profits to support the deficiencies determned in
respondent’s notices of deficiency. Rule 142(a). But see
Appendi x B, Summary of Conceded, Deened Conceded, Conputati onal,
and Settled Issues.
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A constructive dividend is paid when a corporation confers
an econom ¢ benefit on a sharehol der w thout expectation of

repaynent. Wortham Mach. Co. v. United States, 521 F.2d 160, 164

(10th Cr. 1975). Petitioners do not dispute that the paynents
in question were made w t hout expectation of repaynent; they
focus instead on whether CFC conferred an econom c benefit on
Ms. Cordes as a sharehol der of CFC. Because only sharehol ders
may receive constructive dividends for Federal incone tax

pur poses and because we do not believe Ms. Cordes was a

shar ehol der of CFC for Federal incone tax purposes, we concl ude
she did not receive constructive dividends from CFC during the
years at issue.

Ms. Cordes held legal title to at |east 33.4 percent of the
out st andi ng shares of stock in CFC throughout the taxable years
at issue. The Cordeses’ children held legal title to the bal ance
of the shares. See Appendi x A, Schedul e of Stock Transfers, and
notes therein. Regardless of Ms. Cordes’s percentage of record
owner shi p, however, “record ownership of stock, standing al one,
is not determnative of who is required to include any divi dends
attributable to such stock in gross incone. Rather, beneficial

ownership is the controlling factor.” Cordes v. Conm ssioner,

T.C. Meno. 1994-377 (citing Wal ker v. Conm ssioner, 544 F.2d 419

(9th Gr. 1976), revg. T.C Meno. 1972-223; Raqgghianti v.

Commi ssioner, 71 T.C 346, 349 (1978), affd. w thout published
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opinion 652 F.2d 65 (9th Cr. 1981); Cepeda v. Conm ssioner, T.C

Meno. 1994-62). “*Beneficial ownership is marked by conmand over
property or enjoynent of its economc benefits.’” Cordes v.

Comm ssioner, T.C Meno. 1994-377 (quoting Cepeda v.

Conmmi ssi oner, supra). A taxpayer’'s total control over a

corporation and use of corporate funds for personal reasons can
result in constructive dividends, even though the taxpayer did
not hold legal title to the corporation’s stock at the tinme of

t he advances. Yelencsics v. Conm ssioner, 74 T.C 1513, 1532-

1533 (1980); Cordes v. Comm ssioner, T.C Meno. 1994-377.

In Cordes v. Conmmi ssioner, T.C. Menp. 1994-377, we held M.

Cordes received constructive dividends even if he did not hold
legal title to any shares, because we found he exercised full
control over CFC in the taxable year at issue, 1988.3% |n 1988,
the taxable year imedi ately precedi ng those before us here, M.
Cordes caused CFC to nmake distributions to him to friends and
famly, and to his personal creditors. He controlled the timng
anount, and uses of those funds. Because M. Cordes had total
control over CFC and used the corporate funds for personal
reasons, we concluded that “whether or not petitioner [M.

Cordes] was a stockhol der of record, petitioner had benefici al

32\\6 note in passing that in Cordes v. Commi ssioner, T.C
Meno. 1994-377, we stated, based on the evidence therein: “[M.
Cordes’s] conplete control over Cordes Finance Corp. continued
until at |east 1992".
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ownership of all of the stock of Cordes Finance Corp. in 1988.”
By virtue of his beneficial ownership, we held he received
constructive dividends in 1988 and was required to include those
dividends in his gross incone.

M. Cordes’s relationship to CFC did not change from 1988 to
1989, or during any of the other taxable years before us; in the
taxabl e years 1989 through 1993, M. Cordes renained in conplete
control of CFC and remmined the beneficial owner of the shares of
stock therein. In deciding beneficial ownership, we exam ne the
facts and circunmstances concerning one’s control over the
property and continued enjoynent of econom c benefits.

Yel encsics v. Conm ssioner, supra at 1532; Cepeda v.

Conmi ssi oner, supra; see also Winer v. Conm ssioner, T.C. Meno.

1984- 163 (citing Schoenberg v. Conm ssioner, 302 F.2d 416 (8th

Cr. 1962), affg. T.C. Meno. 1961-235; Snyder v. Conm ssioner, 66

T.C. 785 (1976)).

M. Cordes’s actions with respect to CFC exceeded the | evel
of control normally conferred upon corporate officers. He made
every corporate decision without conferring wth the sharehol ders
of record. Any purported sharehol der neeting was an invention of
hi s design; he made all sharehol der decisions and instructed the
legal titleholders nmerely where to sign the corporate m nutes,
| oan arrangenents, stock certificates, and so forth. The |egal

titleholders conplied with his every instruction.
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Hi s actions were that of an owner and sol e sharehol der. He
vi ewed the Cordes corporations as his own and used themto make
generous loans and gifts to famly and friends, and to satisfy
personal obligations and desires. He made |loans to third parties
of CFC funds and then unilaterally forgave those |oans. M.
Cordes controlled the timng, anount, and use of the
di stributions and transacti ons.

The legal titleholders viewed CFC as M. Cordes did. They
paid no attention to their purported stockhol di ngs and never
attenpted to exercise any of the rights that “ownership” may have
theoretically provided. They did not attenpt to attend
shar ehol der neetings, transfer or vote their shares, or otherw se
i nvol ve thenselves in CFC, unless M. Cordes instructed themto
do so. His control was unmtigated.

Taken together, the facts and circunstances reveal that M.
Cordes was CFC s sol e beneficial owner during the taxable years
at issue; Ms. Cordes’s status as a sharehol der was in nanme only.
Because beneficial ownership is the controlling factor in
deciding who is required to include dividends in gross inconme, we
hold that Ms. Cordes did not receive constructive dividends from
CFC for the 1989, 1990, and 1991 taxable years, the years in
whi ch she filed separately. Wth respect to those taxable years,
we conclude only that Ms. Cordes was not a beneficial owner or

shar ehol der of CFC for Federal incone tax purposes. W decline
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to consider whether M. Cordes received constructive dividends as
a sharehol der for those taxable years, as he is not a party to
t hose years herein.

The Cordeses filed jointly for 1992 and 1993, and, in docket
No. 4182-96, respondent determ ned they were jointly liable for
tax on the receipt of constructive dividends for those taxable
years. In that docket, we nust consider whether CFC conferred an
econom c benefit on petitioner-shareholder, M. Cordes, as

beneficial owner. See Dolese v. United States, 605 F.2d at 1152

(citing Palo Alto Town & Country Vill., Inc. v. Conm ssioner, 565

F.2d 1388 (9th Cr. 1977), affg. T.C. Meno. 1973-223). |In order
for a conpany-provided benefit to be treated as incone to the
sharehol der, the item“nust primarily benefit taxpayer’s persona
interests as opposed to the business interests of the

corporation.” lreland v. United States, 621 F.2d at 735; accord

Dol ese v. United States, supra at 1152.

Petitioners bear the burden of proving that the anmounts at
i ssue were not expended for personal benefit or in discharge of

personal obligations. Rule 142(a); Wl ch v. Helvering, 290 U S

111 (1933); Chall enge Manufacturing Co. v. Conm ssioner, 37 T.C

650, 663 (1962); Arnold v. Comm ssioner, T.C Meno. 1994-97. CQur

standard, in review ng these many expenditures, is whether the

expenditures primarily benefited CFC or M. Cordes. Frazier v.




- 35 -
Comm ssioner, T.C Meno. 1994-358, affd. 90 F.3d 437 (10th Gr.

1996) .

1. Withdrawal of Corporate Funds for Distribution to
Fri ends and Fanmily

In 1992 and 1993, M. Cordes directed the w thdrawal of
corporate funds from CFC and the paynent of those funds to John
Cordes and Ms. Cordes. It is well-settled that corporate
paynments to children of its sharehol ders can constitute
constructive dividends to the sharehol ders when the paynents are
made to satisfy personal parental objectives as opposed to the

bona fide business purposes of the corporation. Engg. Sales,

Inc. v. United States, 510 F.2d 565, 569-570 (5th Cr. 1975);

58th St. Plaza Theatre, Inc. v. Comm ssioner, 195 F.2d 724, 725

(2d Gr. 1952), affg. 16 T.C. 469 (1951); Frazier v.

Conmi Ssi oner, supra.

Li kewi se, paynents to famly nenbers can constitute
constructive dividends to the sharehol ders when the paynents fai

to benefit the corporation. Cordes v. Conm ssioner, T.C Meno.

1994-377 (in situation nearly identical to that before us, this
Court held corporate transfers to friends, wife, and children of
sharehol der to be constructive dividend to sharehol der, nanely

M. Cordes, when sharehol der failed to show corporate benefit or

expectation of repaynent); Proctor v. Conm ssioner, T.C Meno.

1981-436 (paynents to shareholder’s nother, in excess of

conpensati on reasonabl e for services provided, constituted
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constructive dividend i ncome to shareholder). Petitioners have
i ntroduced no evidence that these transfers benefited CFC and do
not contend that the transfers were nmade for any reason ot her
t han personal reasons. Therefore, because petitioners failed to
show M. Cordes received no personal benefit or satisfaction from
these transfers, we hold M. Cordes received constructive
di vidends in 1992 and 1993 with respect to these itens in the
anounts determ ned by respondent.

2. Diversion of Corporate |ncone® and Loan |nterest
Al |l ocati on

In 1992 and 1993, M. Cordes diverted CFC i ncone--anounts
coll ected on debts CFC had previously reported as bad debts--to
t he Cordeses’ benefit. Incone diverted froma corporation for a
sharehol der’ s benefit nmay be a constructive dividend to that

sharehol der. Truesdell v. Commi ssioner, 89 T.C. 1280, 1295

(1987); Fed. Auto Body Works, Inc. v. Conm ssioner, T.C Meno.

1990-303. Petitioners have not introduced any evidence that CFC
recogni zed any benefit fromthese transfers. W hold M. Cordes
recei ved constructive dividends with respect to these itens in
t he anbunts determ ned by respondent.

Li kew se, with regard to the excess interest paid in 1992

and 1993 by CFC to M. Cordes, discussed supra, petitioners

3See supra note 10. Petitioners did not present argunents
regardi ng the diversion of corporate inconme in 1992 and 1993. W
neverthel ess choose to address it briefly here.
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of fered no evidence showi ng that either a benefit accrued to CFC
or a benefit did not accrue personally. W therefore hold that
M. Cordes received constructive dividends with respect to the
anpunts CFC paid to himas interest on the three |oans, to the
extent the anounts of those paynents exceed the anmpunts all ocated
as interest incone in accordance with our holding supra. W
sustain respondent’s determnation wth regard to this issue.

C. Fraud Penalty Agai nst CFC

Respondent determ ned CFC was liable for a civil fraud
penalty in the anount of $9,773 for 1991, pursuant to section
6663. Respondent based his determ nation on CFC s under st at enent
of inconme attributable to $35,349 fromlate fees received. CFC
filed an amended return for 1991 reflecting CFC s receipt of this
inconme. The parties stipulated that this issue of whether CFC is
liable for the civil fraud penalty for 1991 woul d be resol ved on

the sane basis as that in the final decision in Cordes Fin. Corp.

v. Comm ssioner, T.C Meno. 1997-162, affd. w thout published

opinion 162 F. 3d 1172 (10th Gr. 1998). 1In Cordes Fin. Corp., we

sust ai ned respondent’s determ nation of fraud for the 1990

t axabl e year because M. Cordes, as CFC s president, schened to
di vert and di sguise the diverted incone. CFC appeal ed our
decision to the Court of Appeals for the Tenth Crcuit. However,
as the Court of Appeals stated in note 1 to its unpublished

opi nion, CFC did not dispute our holding as to the fraud penalty
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inits appeal. In accordance with the parties’ stipulation, we
hold CFCis liable for the civil fraud penalty for 1991.

1. G ft Tax Cases

Respondent determ ned that the disputed stock transfers are
taxable gifts pursuant to section 2503(a). Petitioners in these
gift tax cases contend that (1) the stock in CFC was not actually
transferred by and between Eddy Ben Cordes and Ms. Cordes
because Eddy Ben Cordes and Ms. Cordes did not know ngly and
voluntarily transfer CFC stock between thenselves, and (2) all of
the transfers of stock at issue herein were inconplete gifts
because M. Cordes reserved and retained a power to revoke, or to
otherwise alter, any and all of the gifts of stock in the Cordes
corporations. Therefore, petitioners argue, none of the disputed
transfers constitute conpleted gifts for Federal gift tax
pur poses.

Section 2501(a)(1l) inposes a tax on the “transfer of
property by gift”. This gift tax applies “whether the transfer
is in trust or otherw se, whether the gift is direct or indirect,
and whet her the property is real or personal, tangible or
i ntangi ble”. Sec. 2511(a); sec. 25.2511-1(a), Gft Tax Regs.

The ternms “transfer * * * by gift” and “indirect” are designed to
enconpass all transfers whereby, and to the extent that, property
or a property right is gratuitously passed to or conferred upon

anot her, regardless of the neans or the device enployed in its
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acconplishnment. H Rept. 708, 72d Cong., 1st Sess. (1932), 1939-
1 CB. (Part 2) 457, 476; S. Rept. 665, 72d Cong., 1lst Sess.
(1932), 1939-1 C.B. (Part 2) 496, 524; sec. 25.2511-1(c)(1l), Gft

Tax Regs; see also Dicknman v. Conm ssioner, 465 U S. 330, 334 n. 4

(1984) (describing the scope of the gift tax to be anal ogous in
breadth to the definition of gross inconme contained in section

61); Conmm ssioner v. Wenyss, 324 U. S. 303, 306 (1945) (" Congress

intended to use the term* gifts’ in its broadest and nost
conprehensive sense * * * [in order] to hit all the protean
arrangenments which the wit of man can devise”).

Neverthel ess, gift tax is not applicable to certain types of
transfers. “It is applicable only to a transfer of a benefici al
interest in property. It is not applicable to a transfer of bare
legal title to a trustee.” Sec. 25.2511-1(g)(1), Gft Tax Regs.
We concl ude bel ow, based on all the facts and circunstances, that
M. Cordes had conplete control over all the Cordes corporations
and that the disputed transfers herein were only of bare | egal
title and are therefore not subject to the gift tax.

A. Transfers of CFC Stock By and Bet ween Eddy Ben Cordes
and Ms. Cordes

Respondent contends the purported transfers of shares of
stock in CFC by and between Eddy Ben Cordes and Ms. Cordes are
conpleted gifts of stock and subject to the gift tax. Eddy Ben
Cordes and Ms. Cordes contend that because neither of them knew

of the transfers or voluntarily nmade those transfers, the
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transfers did not occur for Federal gift tax purposes. W have
consi dered Eddy Ben Cordes’s and Ms. Cordes’s |evels of
i nvol venent in these and other corporate activities, and we agree
that these transfers are not subject to the gift tax, not because
the transfers of legal title to the stock did not occur on the
books of the corporation, but because the transfers were not of a
beneficial interest.

In Cordes v. Commi ssioner, T.C. Menp. 1994-377, we found M.

Cordes to be the beneficial owner of CFC in 1988. W concl uded
earlier in this opinion that M. Cordes was the beneficial owner
of CFC in 1989 through 1993. The facts before us indicate that
M. Cordes’s control has existed uninpaired from CFC s

i ncorporation in 1964 through the date of the trial. On all of
the intervening dates, M. Cordes was the beneficial owner of all
of CFC s st ock.

Eddy Ben Cordes did not have any beneficial interest in CFC
in 1983 when he transferred nere legal title to Ms. Cordes, nor
did he later obtain a beneficial interest in CFC and transfer
that to Ms. Cordes. Because Eddy Ben Cordes never transferred a
beneficial interest in CFCto Ms. Cordes, the transfer is not
subject to the gift tax.

Li kewi se, Ms. Cordes never acquired a beneficial interest
in CFC and therefore never transferred such an interest. Ms.

Cordes held only legal title to some of CFC s stock from 1983



- 41 -
t hrough 1994. She transferred that legal title to Eddy Ben
Cordes in 1994, but at no tine did she transfer a beneficial
interest in CFC. The transfer, therefore, is not subject to the
gift tax.

We concl ude that because M. Cordes owned all beneficial
interest in CFC during the years at issue, the transfers of CFC
stock by and between Eddy Ben Cordes and Ms. Cordes were nerely
of legal title and, as a result, were not subject to the gift
t ax.

B. Transfers of Stock in the Cordes Fanily Deal erships

The ot her disputed transfers were of shares of stock in the
Cordes fam |y deal ershi ps by and between nenbers of the Cordes
famly. Respondent determ ned the transfers were conpleted gifts
subject to the gift tax. Petitioners argued that M. Cordes
retained a power to revoke those transfers, thereby rendering the
gifts inconplete and not subject to the gift tax.

Petitioners do not expressly argue that M. Cordes was the
beneficial owner of all the stock in the Cordes famly
deal ershi ps. However, their argunent that M. Cordes exercised
conpl ete and unencunbered control over the Cordes corporations
and retained the power to revoke all stock transfers inplicitly

recogni zes that M. Cordes was the beneficial owner of the Cordes
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famly dealerships.? |In fact, in related cases, respondent has
argued that M. Cordes was the beneficial owner, and we have so

held. Cordes v. Conm ssioner, T.C. Mnp. 1994-377.

The evidence in this case resoundingly denonstrates that M.
Cordes’s control over the Cordes famly deal ershi ps remai ned
uni npai red and was so conplete that he could do anything he
wanted with the Cordes fam |y deal ershi ps regardl ess of which
famly nmenber held legal title to the shares of stock. Wile the
record in this case contai ns several exanples of M. Cordes’s
t aki ng i nconsi stent positions with the Internal Revenue Service
and with others regarding the ownership of the Cordes famly
deal ershi ps, we sinply cannot ignore the overwhel m ng wei ght of
t he evi dence establishing that no nenber of the Cordes famly
other than M. Cordes held any beneficial ownership interest in
the Cordes famly deal erships. The famly nenbers knew it,
corporate enpl oyees knew it, and, despite respondent’s position
in these consolidated cases, respondent knew it (having taken

such a position in rel ated cases).

%In rel ated cases, respondent has argued that M. Cordes
was the beneficial owner, and we have so held. Cordes v.
Commi ssioner, T.C. Meno. 1994-377 and T.C Meno. 2002-125. This
may explain petitioners’ failure to argue directly that M.
Cordes beneficially owed all of the stock in the Cordes
corporations. W note, however, that it is difficult, if not
i npossible, to reconcile respondent’s position in this case that
the transfers of stock were conpleted gifts with respondent’s
position in the related cases that M. Cordes was the beneficial
owner of the Cordes corporations.
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M. Cordes’ s absolute control over all aspects of the Cordes
fam |y deal ershi ps--stock, financial, and operational --was such
t hat we nust conclude he was the beneficial owner of all of the
Cordes fam |y deal ershi ps.

Because M. Cordes owned all beneficial interest in the
Cordes fam |y deal erships during the taxable years at issue, al
of the disputed transfers were solely of legal title. Because
such transfers of legal title are not subject to the gift tax, we
must hold for petitioners with respect to the gift tax cases
involving stock in the Cordes fam |y deal ershi ps.

[11. Concl usion

We have carefully considered all remaining argunents nmade by
the parties for contrary hol dings and, to the extent not
di scussed, find themto be irrelevant or without nerit.

To reflect the foregoing,

Deci sions will be entered

under Rul e 155.
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APPENDI X A

Schedul e of Stock Transfers?

Cor des Fi nance Corp.?

M. Ms. B. B. Eddy Ben Eddy Ben

Cordes Cordes Journeycake Cordes Trust Cor des
1/ 24/ 64 250 249 1
1/ 4/ 65 (1) +1
1/ 4/ 65 250 249 0 1
1/ 8/ 65 (28) +28
1/ 8/ 65 250 221 1 28
12/ 29/ 65 (50) (50) (1) +101
12/ 29/ 65 200 171 0 129
12/ 16/ 66 (100) +100
12/ 16/ 66 100 171 229
1/8/ 71 3+105
1/8/ 71 100 171 334
3/ 14/ 83 +334 (334)
3/ 14/ 83 4100 5505 0
1/ 14/ 94 (334) +334
1/ 14/ 94 100 6171 334

Transfers of shares fromone entity to another are shown in
parent heses. Receipts of shares by an entity from another are
shown with a plus sign

2The i nconpl eteness of the record prevents us from
presenting a conplete and accurate chart of stock ownership and
transfers regarding CFC. For instance, the record shows Jean Ann
Richard held legal title to 33.3 percent of the stock in CFC in
1992, 1993 and 1994, but we are not able to deci pher the date she
acquired legal title to those shares. W are only able to guess
the extent to which she obtained legal title to those shares from
CFC, see infra note 3, M. Cordes, see infra note 4, or Ms.
Cordes, see infra note 5.

Addi tionally, John Cordes acquired legal title to 33.3
percent of the stock in CFC sonetine in 1994, but we are not able
to deci pher the date he acquired legal title to those shares or
from whom he acquired legal title.

3On Jan. 8, 1971, CFC issued 500 additional shares of stock.
Eddy Ben Cordes received 105 of those shares. The record does
not indicate who, if anyone, received the other 395 shares at
that tine.

“The record indicates that M. Cordes did not hold | egal
title to any stock in CFC in 1992 or 1993.

The record indicates that Ms. Cordes held legal title to
33.4 percent of the stock in CFC in 1992 and 1993.
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5The record indicates that Ms. Cordes did not hold | egal
title to any stock in CFC in 1994.

Eddi e Cordes, |Inc.

M . Ms. B. B. Jean Ann Eddy Ben
Cor des Cordes Journeycake Richard Cor des

1/ 2/ 63 500 400 100
1/ 71 +100 (100)
1/ 71 600 400 0
1/ 71 (400) +400
1/ 71 600 0 400
3/ 29/ 83 (600) +600
3/ 29/ 83 0 1, 000
1/ 7/ 87 +600 (600)
1/ 7/ 87 600 400
7/ 25/ 88 (400) +400
7/ 25/ 88 600 0 400
8/ 8/ 91 (600) +600
8/ 8/ 91 0 1, 000

Ednund Cordes, |nc.

M. Ms. John Eddy Ben Jean Ann
Cor des Cor des Par ki nson Cordes Richard
1/ 4/ 67 600 200 200
2/ 15/ 67 (1) +1
2/ 15/ 67 600 199 201
1/8/ 71 (199) (201) +400
1/8/ 71 600 0 0 400
10/ 26/ 79 (500) +500
10/ 26/ 79 100 900
7/ 25/ 88 (900) 1+1, 000
7/ 25/ 88 100 1, 000
1/ 26/ 89 +1, 000 (1, 000)
1/ 26/ 89 1,100 0
8/ 20/ 91 (1, 000) +1, 000
8/ 20/ 91 100 1, 000

The record, i ndi cates that on July 1988, Jean Ann
RlcharJ1recéfved 900 %ares of stoc |n Ednund Cordes, Inc., from

Eddy Ben Cordes, and 100 shares of stock in Ednund Cordes, Inc.,
fromEllen Cordes, M. Cordes’s daughter-in-law. The record does
not indicate how, when, or fromwhom El |l en Cordes acquired those
100 shares of stock in Edmund Cordes, Inc., nor is it
particularly rel evant.



John Cordes, Inc.

M. Ms. Jean Ann John
Cor des Cor des Ri chard Cor des

5/ 1/ 83 300 100 100
1/ 7/ 87 (100) (100) +200
1/ 7/ 87 300 0 0 200
8/ 8/ 91 (300) +300
8/ 8/ 91 0 500
3/ 16/ 94 +500 (500)
3/ 16/ 94 500 0

4/ 1/ 94 (500) +500
4/ 1/ 94 0 500
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APPENDI X B

Summary of Conceded, Deened Conceded, Conputati onal,

and Settl ed |ssues

The following is a summary of issues and/or adjustnents
conceded, deened conceded, of a conputational nature, or settled.

The | ncome Tax Cases

Docket No. 9294-95., Cordes Fi nance Corp.

A

1991:
1

Respondent adjusted petitioner’s inconme for 1991
to reflect additional gross receipts of $355, 200.
Petitioner concedes this adjustnent.

Respondent adjusted petitioner’s inconme for 1991
by $37,505, pursuant to sec. 482, to reflect an

i nproper deduction for interest expense.
Petitioner concedes this adjustnent.

Respondent readjusted petitioner’s reported bad
debt deduction for 1991 by $501, 267 to refl ect
actual realized bad debts for the taxable year
Respondent concedes this adjustnent.

Respondent determ ned petitioner used an incorrect
met hod of accounting for 1991 and readjusted
petitioner’s interest income by $859, 338 to
reflect interest accrued under the accrual nethod
of accounting. The parties stipulated that the
final decision in Cordes Fin. Corp. v.

Comm ssioner, T.C Meno. 1997-162, affd. wthout
publ i shed opinion 162 F.3d 1172 (10th Cr. 1998),
woul d deci de the proper anmount of petitioner’s

interest incone for 1991. |In accordance with the
parties’ stipulations, respondent concedes this
adj ust nent .

Petitioner conceded an increase in its interest
income in the amount of $16,600. This concession
does not appear to relate to any specific
adjustnment in the notice of deficiency.

Petitioner clained a net operating | oss for 1994
and carried a |l oss back to 1991. Petitioner
concedes it was not entitled to claima net
operating loss in 1994 or carry a | oss back to
1991.

Respondent determ ned petitioner was liable for a
penalty for 1991 pursuant to sec. 6662(a) for
substanti al understatenent of tax. Petitioner
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presented no argunent regarding the penalty. W
deem petitioner to have conceded the application
of the penalty.

Docket No. 3284-96, Cordes Fi nance Corporation:
A 1992:
1

Respondent adjusted petitioner’s inconme for 1992
to reflect additional gross receipts of
$1, 174, 666.

a. Petitioner concedes this adjustnent, to the
extent of $311, 928.

b. Respondent concedes this adjustnent, to the
extent of $20, 000.

C. The remai ni ng $842, 738 at issue reflects

gross receipts that respondent determ ned
were inconme to petitioner for 1992 because
respondent determ ned petitioner used an
incorrect nmethod of accounting for its 1992
t axabl e year and readjusted petitioner’s
income to reflect inconme accrued under the
accrual nethod of accounting. The parties
stipulated that the final decision in
Cordes Fin. Corp. v. Comm Ssioner, supra,
woul d deci de the proper anount of
petitioner’s gross receipts for 1992. 1In
accordance wth the parties’ stipul ations,
respondent concedes this adjustnent.

Respondent readjusted petitioner’s reported bad

debt deduction for 1992 by $537,599 to refl ect

substanti ated bad debts for the taxable year.

Respondent concedes this adjustnent.

Respondent disallowed $112, 756 of petitioner’s

reported interest expense deduction for 1992 to

reflect substantiated interest expenses for the
taxabl e year. Petitioner concedes that

adj ustnment, to the extent of $73,298.

a. As a mat hematical conputation, petitioner’s
concessi on | eaves $39, 458 of the interest
expense at issue for 1992. The parties
sti pul ated, however, that $52,870 is
properly at issue.

b. Respondent concedes that portion of the
$52, 870 paid which constitutes a safe-haven
rate of interest cal cul ated, pursuant to
sec. 482 and the regul ati ons thereunder, on
the underlying |l oans, to the extent that
portion exceeds the anmount paid on those
underlying | oans already all owed as an
i nterest expense on the underlying | oans
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(%27, 130) .
Petitioner clained a net operating | oss for 1994
and carried a | oss back to 1992. Petitioner
concedes it was not entitled to claima net
operating loss in 1994 or carry a | oss back to
1992.
Respondent reconputed petitioner’s environnental
tax and environnmental tax deduction. Petitioner
presented no argunent regarding this
reconput ation, and we deem petitioner to have
conceded this adjustnent.
Respondent determ ned petitioner was liable for a
civil fraud penalty for 1992 in the anmount of
$20, 832 pursuant to sec. 6663. Respondent
concedes that determ nation
Respondent determ ned petitioner was liable for a
penalty for 1992 pursuant to sec. 6662(a) for
substantial understatenent of tax. Petitioner
presented no argunent regarding the penalty. W
deem petitioner to have conceded the application
of the penalty.

'Respondent adj usted petitioner’s inconme for 1993
to reflect additional gross receipts of
$1, 199, 590.

a. Petitioner concedes this adjustnent, to the
extent of $326, 852.

b. Respondent concedes this adjustnent, to the
extent of $30, 000.

C. The remai ni ng $842, 738 at issue reflects

gross receipts that respondent determ ned
were inconme to petitioner for 1993 because
respondent determ ned petitioner used an
i ncorrect nethod of accounting for its 1993
t axabl e year and readjusted petitioner’s
income to reflect inconme accrued under the
accrual nethod of accounting. The parties
stipulated that the final decision in
Cordes Fin. Corp. v. Comm Ssioner, supra,
woul d deci de the proper anount of
petitioner’s gross receipts for 1993. In
accordance wth the parties’ stipul ations,
petitioner’s income will be increased by
$405, 181 from gross receipts due to a
change in accounting nethod.

Respondent readjusted petitioner’s reported bad

debt deduction for 1993 by $650,900 to refl ect
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unsubstanti ated bad debts for the taxable year.

Respondent concedes this adjustnent.

Respondent disall owed $140, 873 of petitioner’s

reported interest expense deduction for 1993 to

reflect unsubstantiated interest expenses for the
taxabl e year. Petitioner concedes that
adjustnent, to the extent of $142,214.

a. As a mat hematical conputation, petitioner’s
concession is in excess of that which
respondent determ ned was unsubstanti at ed.
The parties stipul ated, however, that
$19, 105 is properly at issue.

b. Respondent concedes that portion of the
$19, 105 paid which constitutes a safe-haven
rate of interest cal cul ated, pursuant to
sec. 482 and the regul ati ons thereunder, on
the underlying loan, to the extent that
portion exceeds the anmount paid on that
underlying | oan already all owed as an
i nterest expense on the underlying | oan

Petitioner clained a net operating | oss for 1994
and carried a | oss back to 1993. Petitioner
concedes it was not entitled to claima net
operating loss in 1994 or carry a | oss back to

Respondent reconputed petitioner’s environnental
tax and environnental tax deduction. Petitioner

reconput ation, and we deem petitioner to have

Respondent determ ned petitioner was |iable for a
civil fraud penalty for 1993 in the anmount of
$13, 428 pursuant to sec. 6663. Respondent

Respondent determ ned petitioner was liable for a
penalty for 1993 pursuant to sec. 6662(a) for
substantial understatenent of tax. Petitioner
presented no argunent regarding the penalty. W
deem petitioner to have conceded the application

3.
($895).
4.
1993.
5.
presented no argunent regarding this
conceded this adjustnent.
6.
concedes that determ nation
7.
of the penalty.
Docket No. 20254-94, June Cordes:
A 1989:
1

Respondent determ ned petitioner was all owed a
deduction for 1989 for a personal exenption in the
amount of $2,000. Petitioner did not dispute this
determ nation, and we deem petitioner to have
conceded this adjustnent.
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Respondent determ ned petitioner was all owed a
deduction for 1989 for the standard deduction, in
t he amobunt of $2,600. Petitioner did not dispute
this determ nation, and we deem petitioner to have

Respondent determ ned petitioner was all owed a

deduction for 1990 for a personal exenption in the
amount of $2,050. Petitioner did not dispute this
determ nation, and we deem petitioner to have

Respondent determ ned petitioner was all owed a
deduction for 1990 for the standard deduction, in
t he amount of $2,725. Petitioner did not dispute
this determ nation, and we deem petitioner to have

Respondent adjusted petitioner’s inconme for 1991
to reflect her receipt of taxable Social Security
benefits in the anmount of $2,088. Petitioner

Respondent determ ned petitioner received interest
inconme for 1991 in the amobunt of $33, 000.

Respondent determ ned petitioner was all owed a
deduction for 1991 for the standard deduction, in
t he amount of $3,500. Petitioner disputed this
determ nation in her petition but presented no
further argunent. We deem petitioner to have

Respondent determ ned petitioner was liable for an
addition to tax for 1991, pursuant to sec.
6651(a)(1), for failure tinely to file a tax
return. Petitioner concedes she did not file an
incone tax return for 1991 and concedes that, if
the Court concl udes petitioner received incone for
1991, she is liable for the addition to tax to the

2.
conceded this adjustnent.
B. 1990:
1
conceded this adjustnent.
2.
conceded this adjustnent.
Docket No. 3305-96, June J. Cordes:
A 1991:
1
concedes this adjustnent.
2.
Respondent concedes this adjustnent.
3.
conceded this adjustnent.
4.
extent of that incone.
5.

Respondent determ ned petitioner was liable for an
addition to tax for 1991, pursuant to sec. 6654,
for failure to make estimated tax paynents.
Petitioner presented no argunent regarding the
addition to tax and concedes that, if the Court
concl udes petitioner received incone for 1991, she
is liable for the addition to tax to the extent of
t hat i ncone.
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Docket No. 4182-96, Edmund J. & June J. Cordes:

A

1992:
1

Respondent determ ned petitioners had i ncone from
constructive dividends in the amount of $56, 904
for 1992.

a. Petitioners presented no argunent regarding
CFC s earnings and profits for 1992. In
his brief, respondent noted that earnings
and profits at the end of 1990, and
therefore 1992, were dependent on the final
decision in Cordes Fin. Corp. V.

Comm ssioner, T.C Meno. 1997-162. The
decision in Cordes Fin. Corp. becane final
after the briefs were filed herein. W

| eave for the Rule 155 conputation the

cal culation of CFC s earnings and profits
and its inpact on the treatnent of the
constructive dividends.

b. Respondent concedes that, because there
were total credits of $326,930 to account
No. 312 during 1992, petitioner is entitled
to credit that anmount agai nst the anount we
concl ude petitioner received as
constructive dividends for 1992.

C. Petitioners failed to address a nunber of
the itens respondent determ ned were
constructive dividends for 1992. W deem
petitioners to have conceded those
adjustnments. Petitioners’ argunents are
such that only adjustnents pertaining to
the distribution of CFC s funds to John
Cordes and to the recei pt of excess
interest from CFC remain at issue.

Respondent determ ned petitioners were |iable for

a penalty for 1992, pursuant to sec. 6662(a), for

substantial understatenment of tax. Petitioners

presented no argunent regarding the penalty and
concede that, if the Court concludes petitioners
received income in 1992, they are liable for the

penalty to the extent of that incone.

Respondent determ ned petitioners had i ncone from

constructive dividends in the amount of $293, 796

for 1993.

a. Petitioners presented no argunent regarding
CFC s earnings and profits for 1993. In
his brief, respondent noted that earnings
and profits at the end of 1990, and
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therefore 1993, were dependent on the final
decision in Cordes Fin. Corp. v.
Conmmi ssi oner, supra. The decision in
Cordes Fin. Corp. becane final after the
briefs were filed herein. W |leave for the
Rul e 155 conputation the cal cul ati on of
CFC s earnings and profits and its inpact
on the treatnent of the constructive

di vi dends.

b. Respondent concedes that because there were
total credits of $80,000 to account No. 312
during 1993, petitioner is entitled to
credit that anpunt agai nst the anmount we
concl ude petitioner received as
constructive dividends for 1993.

C. Petitioners failed to address a nunber of
the itens respondent determ ned were
constructive dividends for 1993. W deem
petitioners to have conceded those
adjustnents. Petitioners’ argunents are
such that only adjustnents pertaining to
the distribution of CFC s funds to John
Cordes and to the recei pt of excess
interest fromCFC remain at issue.

Respondent adjusted petitioners’ income to reflect

their receipt of taxable Social Security benefits

in the amount of $6,860. Petitioners concede this

Petitioners presented no argunents regardi ng these
reconput ations, and we deem petitioner to have

Respondent determ ned petitioners were |iable for
a penalty for 1993, pursuant to sec. 6662(a), for
substantial understatenment of tax. Petitioners
presented no argunent regarding the penalty and
concede that, if the Court concludes petitioners
received income in 1993, they are liable for the

2.
adj ust nent .

3. Respondent reconputed petitioners’ item zed
deductions and deduction for exenptions.
conceded t hese adj ust nents.

4.
penalty to the extent of that incone.

The G ft Tax Cases
Docket No. 19178-97, Ednund J. Cordes:
A 1991.:
1

Respondent determ ned petitioner nade other
taxable gifts as foll ows:
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Respondent determ ned petitioner nade a
taxable gift of $125,000 to John Cordes in
1991. Petitioner, in his petition, alleged
that the transfer of $125,000 was a | oan,
rather than a taxable gift. Petitioner

i ntroduced no evidence of a loan and did

not present any argunent regarding this

adjustnment in his posttrial briefs. W

deem petitioner to have conceded the

transfer of $125,000 to John Cordes was a

taxable gift.

Respondent determ ned petitioner nade

taxable gifts of $100,000 and $84, 000 to

John Cordes, and forgave portions of the

Ri chard Note and the Bower Note in the

amount s of $300, 000 and $77, 900,

respectively, such forgiveness constituting

taxable gifts.

(1) Petitioner conceded in his reply
brief that he made gifts, with
respect to the Richard Note and the
Bower Note, in anmobunts equal to
$300, 000 and $77, 900, respectively.
However, respondent concedes that
the correct amounts of the gifts
are $214,941 and $77, 550,
respectively. In light of
respondent’s concessi on, we shall
treat petitioner’s concession as
effective to the extent of $214,941
and $77,550, respectively.

(2) Petitioner, in his petition,
all eged that the gifts are not
t axabl e only because the
applications of the unified credit
and annual excl usions, see sec.
2503, reduce his tax liability.
Petitioner has not presented any
argunent regarding these
adjustnments in his posttrial
briefs. W deempetitioner to have
conceded that the gifts are taxable
gifts, as defined in sec. 2503(a),
subj ect to the annual exclusion in
sec. 2503(b). W leave for the
Rul e 155 conput ati on whether and to
what extent the unified credit and
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t he annual excl usions are
appl i cabl e.

Respondent determ ned petitioner nade a taxable

gift of $31,000 to John Cordes in 1992.
Petitioner, in his petition, alleged that the
transfer of $31,000 was a | oan, rather than a
taxable gift. Petitioner introduced no evidence
of a loan and did not present any argunent
regarding this adjustnent in his posttrial briefs.
We deem petitioner to have conceded the transfer
of $31,000 to John Cordes was a taxable gift.
Respondent determ ned petitioner nade a taxable
gift of $20,000 to John Cordes in 1992.

Petitioner has not presented any argunent
regarding this adjustnment in his petition or
posttrial briefs. W deem petitioner to have
conceded that the transfer is a taxable gift, as
defined in sec. 2503(a).

Respondent determ ned petitioner was liable for an
addition to tax for 1992, pursuant to sec.
6651(a)(1), for failure to file a gift tax return.
Petitioner concedes he did not file a gift tax
return for 1992 and did not present any argunent
regarding the addition to tax. W deem petitioner
to have conceded liability for the addition to

t ax.

Respondent determ ned petitioner nade a taxable

gift of $10,000 to John Cordes in 1993.
Petitioner, in his petition, alleged that the
transfer of $10,000 was a | oan, rather than a
taxable gift. Petitioner introduced no evidence
of a loan and did not present any argunent
regarding this adjustnent in his posttrial briefs.
We deem petitioner to have conceded the transfer
of $10,000 to John Cordes was a taxable gift.
Respondent determ ned petitioner nade a taxable
gift of $30,000 to John Cordes in 1993.

Petitioner has not presented any argunment
regarding this adjustnment in his petition or
posttrial briefs. W deem petitioner to have
conceded that the transfer is a taxable gift, as
defined in sec. 2503(a).

Respondent determ ned petitioner was liable for an
addition to tax for 1993, pursuant to sec.
6651(a)(1), for failure to file a gift tax return.
Petitioner concedes he did not file a gift tax
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return for 1993 and did not present any argunent
regarding the addition to tax. W deem petitioner
to have conceded liability for the addition to

t ax.

Respondent determ ned petitioner nade taxable
gifts to John Cordes in 1993, in the aggregate
amount of $76,900. Petitioner, in her petition,
all eged that the transfers are not taxable gifts
only because the applications of the unified
credit and annual exclusions, see sec. 2503,
reduce her tax liability. Petitioner has not
presented any argunent regarding these adjustnents
in her posttrial briefs. W deempetitioner to
have conceded that the transfers are taxable
gifts, as defined in sec. 2503(a), subject to the
annual exclusion in 2503(b). W |eave for the
Rul e 155 conput ati on whet her and to what extent
the unified credit and the annual exclusions are

Docket No. 19279-97, June Cordes:
A 1993:
1
appl i cabl e.
2.

Respondent determ ned petitioner was liable for an
addition to tax for 1993, pursuant to sec.
6651(a)(1), for failure to file a gift tax return.
Petitioner concedes she did not file a gift tax
return for 1993 and did not present any argunent
regarding the addition to tax. W deem petitioner
to have conceded liability for the addition to

t ax.



