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Hel d: Under the separate liability election
provi sion of sec. 6015(c)(3)(C, I.RC., the burden of
proof is on respondent with regard to whether the
el ecting spouse had actual know edge of the item giving
rise to the deficiency. Respondent nust satisfy that
burden of proof by a preponderance of the evidence.

Hel d, further, respondent’s burden of proof under
sec. 6015(¢c)(3)(0O, I.RC., is not net by nmere proof of
what a reasonably prudent person woul d be expected to
know.

Hel d, further, respondent has failed to satisfy
hi s burden of proving that petitioner Mchael G Culver
had actual know edge of his ex-wife s enbezzl enent
income, and petitioner Mchael G Culver qualifies for
relief under sec. 6015(c), I.R C




-2 -

OrinlL. Gover, for petitioner Mchael G Culver.

Christine M Culver, pro se.

Nhi T. Luu-Sanders, for respondent.

SW FT, Judge: Respondent determ ned deficiencies in
petitioners' 1994 and 1995 Federal inconme taxes and accuracy-

related penalties as foll ows:

Accur acy- Rel at ed

Penal ty
Year Defi ci ency Sec. 6662(a)
1994 $12, 572 $2,514
1995 18, 339 3, 668

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

After settlenent of sonme issues, the only issue for decision
is whether petitioner Mchael G Culver (Mchael) qualifies for

relief fromliability under section 6015(b) or (c).

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
At the tine the petition was filed, Mchael resided in
Wbodburn, Oregon, and petitioner Christine M Culver (Christine)

was incarcerated in an Oregon State penitentiary.
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On April 22, 1978, M chael and Christine were married. From
the marri age, they have two daughters and one son. Their divorce
becane final in February of 2000, 1 week before the trial herein
on February 29, 2000.

In 1984, because of her enbezzlenent of funds, Christine was
term nated fromher enploynent with the County of Yanhill,

Oregon.  In 1984, in connection with that enbezzl enment, Christine
entered a guilty plea to felony theft charges.

From 1987 through the date of trial on February 29, 2000,

M chael was enpl oyed by the police departnent for the City of
Wodburn, Oregon, as a code enforcenent officer with
responsibility for enforcenent of |and-use regul ations and
sanitary codes.

In 1989, Mchael and Christine jointly purchased a residence
i n Wodburn, Oregon, in which they during 1994 and 1995 resi ded
with their three children and in which M chael continues to
reside as of the date of trial.

In July of 1991, Christine becane enployed by the Cty of
Mol alla, Oregon, as a city clerk with a salary of $1,400 per
nmonth. Mdlallais a rural farmng and | ogging town in Western
Oregon’s Wllanette Valley and is | ocated approxinmately 30 m |l es
from Wodburn, Oregon. Thereafter, Christine received a nunber
of significant pronotions and raises. By 1994, Christine had

been pronoted to financial director for the Cty of Mlalla.
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Fromthe time of Mchael’s and Christine’s marriage in 1978
t hrough early 1997, Christine handled the finances for the
marriage. She paid the bills, wote the checks, and naintai ned
t he bank accounts. Only occasionally would M chael wite and
si gn checks.

Cccasionally during the marriage, when Christine had witten
checks that bounced due to insufficient funds in the checking
account, M chael would becone angry and upset wth Christine.

Christine may accurately be described as a conpul sive
shopper. Christine often went on shoppi ng sprees and bought
clothes for petitioners’ daughters, spending as nmuch as $500 to
$1,000 per trip. In 1993 or 1994, petitioners purchased a big-
screen television and a surround-sound audi o systemfor their
resi dence. Each of petitioners’ three children had a television
of his or her own.

During 1992 through 1995, petitioners made a nunber of
i nprovenents to their residence. Petitioners purchased a new
wat er softener, added a front porch and a cedar fence, and
installed a hot tub. Petitioners also purchased a nunber of
vehicles for thenselves and for one of their daughters. Most of

t hese purchases were either conpletely or largely financed.
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M chael " s hobbi es included hunting, fishing, and archery.
In 1995, Mchael went on a fishing trip to Alaska. Christine did
not participate in Mchael’s hobbi es.
During 1993 through 1995, the approximate total of the
deposits into, and the w thdrawal s and paynents out of,

petitioners’ joint checking account were as foll ows:

Year Deposi ts Wt hdrawal s
1993 $88, 883 - -
1994 92,138 $92, 081
1995 94, 415 97,729

I n Septenber of 1996, during an audit of the financial books
and records of the Gty of Mdlalla, it was discovered that during
1991 through 1996 Christine had enbezzled a total of
approxi mately $225,000 from funds she managed as fi nanci al
director for the Gty of Mdlalla. Christine was imedi ately
termnated fromher enploynment wwth the Gty of Mlalla, and
State crimnal charges were brought agai nst her

On May 22, 1997, Christine pleaded guilty to charges of
aggravated theft, forgery, and official msconduct in connection
wi th her enbezzlenment fromthe Gty of Mdlalla. Christine was
sentenced to an 18-nonth prison term and Christine was ordered

to pay restitution of $225,000.
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For 13 nonths, from June of 1997 until July of 1998,
Christine was incarcerated as a result of the sentence relating
to the above pl ea.

Christine carried out the enbezzlenent fromthe Cty of
Molalla by witing inproper city checks to herself and by taking
cash fromfunds available to her as the financial director.

Every week or two, Christine would wite a check or take cash
fromthe city in the anbunts of $200 to $800. The checks and the
cash generally were deposited into the joint checking account

t hat she and M chael nmintained. The enbezzled funds
(represented by the checks and the cash) were comm ngl ed by
Christine with the funds avail able from her wages, and the
enbezzl ed funds were used by Christine to pay for famly expenses
and to nake paynents on the famly debts.

During 1993, 1994, and 1995, the approxi mate total deposits

into petitioners’ joint checking account were as foll ows:

1993 1994 1995

Total Deposits $88,883  $92,138 $94, 415

Specifically during 1994 and 1995, M chael and Christine
recei ved wages fromtheir enployers, and Christine received

enbezzl ement i ncone as foll ows:



1994 1995
Wages Enbezzl enent \Wages Enbezzl enent
M chael $27, 949 - - $28, 234 - -
Chri sti ne 35,618 $44, 152 48,178 $59, 128
Tot al $63, 567 $44, 152 $76, 412 $59, 128

On July 7, 1998, Christine was released fromprison and
lived for either a nonth or a nonth and a half with Mchael in
the famly residence. Thereafter, but for a week during the
Chri stmas season of 1998, Christine did not live in the famly
resi dence, and through the tine of trial on February 29, 2000,
Christine lived in Portland, Oregon, with another person whom she
met and with whom she had a relationship while in prison.

Christine prepared petitioners' 1994 and 1995 joint Federal
i ncone tax returns, and M chael and Christine both signed and
tinely filed the returns. On those returns, Mchael’s and
Christine’s wages were accurately reported, but Christine’'s
enbezzl enent i ncone was not reported.

On audit, respondent determ ned that Christine’s
enbezzl enent i ncone represented additional unreported taxable
i ncone and that petitioners were jointly liable with respect to

the tax deficiencies relating thereto.

OPI NI ON
Ceneral ly, taxpayers filing joint Federal incone tax returns
are jointly and severally liable for all taxes due. See sec.

6013(d) (3).
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Certain taxpayers, however, may be relieved of joint and
several liability under section 6015. Mchael clains that he is
entitled to relief fromjoint and several liability under the
traditional rule of section 6015(b) and al so under the separate
liability election of section 6015(c). M chael makes no cl aim
for equitable relief under section 6015(f).

Wth regard to Mchael’s claimfor separate liability
el ection relief under section 6015(c), respondent clainms only
that Mchael fails to neet the | ack of actual know edge
requi renent.

Section 6015(c)(3)(C provides as foll ows:

(C Election not valid with respect to certain
deficiencies.--1f the Secretary denonstrates that an

i ndi vi dual making an el ection under this subsection had

actual know edge, at the tinme such individual signed

the return, of any itemgiving rise to a deficiency (or

portion thereof) which is not allocable to such

i ndi vi dual under subsection (d), such election shal

not apply to such deficiency (or portion). This

subpar agraph shall not apply where the individual with

actual know edge establishes that such individual
signed the return under duress. [Enphasis added.]

In Cheshire v. Conm ssioner, 115 T.C 183, 195 (2000), we

addressed the neaning of the term *“actual know edge” under the
separate liability election provision of section 6015(c) as

foll ows:
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We believe the knowl edge standard for purposes of
section 6015(c)(3)(C is an actual and cl ear awareness
(as opposed to reason to know) of the existence of an
itemwhich gives rise to the deficiency (or portion
thereof). * * *
The provisions of the Code concerning relief fromjoint and
several liability were expanded in 1998 in order to nake relief
t hereunder nore accessible and easier to obtain. See |Internal
Revenue Service Restructuring and Reform Act of 1998, Pub. L.
105- 206, sec. 3201(a), 112 Stat. 685, 734; H Conf. Rept. 105-
599, at 249 (1998), 1998-3 C. B. 755, 1003. Section 6015(c) was
added as an i ndependent ground for relief. Generally, for a
t axpayer who is no longer married, is legally separated, or has
not resided with his or her spouse for a 12-nonth period, section
6015(c) provides, if properly elected, relief fromjoint and
several liability to the extent of the portion of the incone tax
deficiency allocable to the other spouse.!?
As the above enphasi zed statutory |anguage indicates,

however, the election out of joint and several liability under

section 6015(c)(3)(C wll not be available if respondent

1 Under sec. 6015(c)(3)(B), an election for relief fromjoint
and several liability is to be made no later than 2 years after
the date on which respondent has begun “collection activities”.
The statutory | anguage does not state the earliest date on which
an el ection under sec. 6015(c) nmay be made. Respondent in this
case has not raised any issue as to the tineliness of Mchael’s
el ection under sec. 6015(c).
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“denonstrates” that the electing spouse, as of the tinme the joint
i ncone tax return was signed, had actual know edge of the item
that gave rise to the deficiency. The statutory |anguage does
not expressly use the words “burden of proof”, and the statutory
| anguage does not quantify the evidentiary standard respondent
must satisfy in order to denonstrate the el ecting spouse’ s actua
know edge.

In Cheshire v. Comm ssioner, supra at 193, and in a nunber

of other recent opinions, we have repeated the statutory | anguage
(“I'f the Secretary denonstrates * * * actual know edge”) w thout
expressly using the words “burden of proof” and w t hout

di scussing the quantity or |level of proof that is required for
respondent to denonstrate the el ecting spouse’s actual know edge.

See also Charlton v. Conm ssioner, 114 T.C 333, 341 (2000);

Amankwah v. Conm ssioner, T.C. Menp. 1999-382.

In a nunber of other recent opinions, we have stated
expressly that the above statutory | anguage of section
6015(c)(3)(C) shifts the burden of proof fromthe el ecting spouse
to respondent with regard to the actual know edge el ement, but
wi t hout quantifying the |evel of that burden of proof. See

Martin v. Conm ssioner, T.C Menop. 2000-346 (“respondent bears

the burden of showing that * * * [the taxpayer] had ‘actua

knowl edge’”); Mtchell v. Conmm ssioner, T.C Meno. 2000-332 (“We

note that in general under sec. 6015(c) the taxpayer has the
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burden of proof * * * but for purposes of this provision, the

Comm ssi oner has the burden of proof”); Wksell v. Conm ssioner,

T.C. Menob. 1999-32 (“section 6015(c)(3)(C) places the burden to
establish actual know edge on respondent”), affd. w thout
publ i shed opinion 215 F.3d 1335 (9th Cir. 2000).°2

In the legislative history of section 6015(c), it is nmade
explicitly clear that a shift of the “burden of proof” to
respondent with regard to the actual know edge el enent of section
6015(c)(3)(C) is intended, but no nention is nmade in the
| egislative history as to what quantity or |evel of proof
respondent should be required to satisfy. See H Rept. 105-364
(Part 1), at 31 (1997), 1998-3 C.B. 373, 403 (“The bill contains
a nunber of provisions designed to strengthen the rights of
taxpayers in their dealings with the Internal Revenue Servi ce.
Anmong the nore significant of these provisions are nodifying the
burden of proof”); H Conf. Rept. 105-599, supra at 253, 1998-3
C.B. at 1007 (“if the IRS proves that the el ecting spouse had

actual know edge that an itemon a return is incorrect, the

2 Further, in a recent opinion by the Court of Appeals for the
Fourth Grcuit, language is used that could be read to suggest
that the burden of proof with regard to the actual know edge

el emrent of sec. 6015(c) remains on the el ecting spouse. See

G ossman v. Conm ssioner, 182 F.3d 275, 279 (4th Cr. 1999) (“In
order to obtain the benefit of that provision, sec. 6015(c), an
i ndi vi dual nust denonstrate inter alia that he had no *actual
know edge’ "), affg. T.C. Meno. 1996-452.
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election will not apply to the extent any deficiency is
attributable to such iteni).

As we have held, the relevant statutory |anguage of section
6015(c)(3)(C (nanely, “If the Secretary denonstrates * * *
actual know edge”) constitutes an intended shift of the burden of
proof fromthe electing spouse to respondent with regard to
whet her the spouse had actual know edge of the itemin question.
We al so hold that the quantity or |evel of respondent’s burden is
a “preponderance” of the evidence, the traditional quantity or
| evel of proof required under Rule 142(a) and the case | aw
t hereunder. This is the same standard to which we and ot her
courts have, for many years, held taxpayers on questions of
general tax liability, and we believe that this is the standard
t hat Congress intended be placed on respondent under section
6015(c) wth regard to the actual know edge el enent. See Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933); Anerican

Pipe & Steel Corp. v. Conm ssioner, 243 F.2d 125, 126-127 (9th

Cr. 1957) (“* * * [the taxpayer], having invoked the
jurisdiction of the Tax Court, entered the hearing burdened with
the duty of establishing by at | east a preponderance of the
evidence that the determ nation nmade by the Conm ssioner was

erroneous”), affg. 25 T.C. 351 (1955); Estate of Sinplot v.

Comm ssioner, 112 T.C 130, 149-150 (1999).
Accordingly, in this case, Mchael wll qualify for relief

fromjoint and several liability under section 6015(c) with
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regard to the funds enbezzled by Christine fromthe Cty of
Mol al l a unl ess respondent satisfies his burden of establishing by
a preponderance of the evidence that M chael had actual know edge
of Christine’ s enbezzl enent incone.

M chael contends (in his testinmony and on brief) as foll ows:
(1) That Christine's enbezzlenent activity was so clever that it
was hidden for 5 years not only fromMlalla city officials but
also fromhinself, (2) that the fam |y expenditures (expenditures
nostly financed) were well within the resources of petitioners
based al one on their conbi ned wage i ncone and would not, and did
not, alert himto the enbezzlenent inconme, (3) that in fact he
had no clue of the enbezzl enent inconme, (4) that he did not abuse
Christine or in any way force her into the enbezzl enent activity
or knowi ngly benefit therefrom (5) that through the enbezzled
funds Christine secretly sought to “buy” her famly' s |ove,

(6) that he has been forced into bankruptcy to pay for
Christine’s legal fees, etc., and (7) that he and the children,
rat her than benefiting, have suffered greatly, financially, and
mentally, as a result of Christine s enbezzlenent.

M chael s clains of innocence and of |ack of know edge
regarding Christine s enbezzlenent activities and the incone
relating thereto are corroborated by Christine’ s testinony that
she carried out the enbezzlenent activity without Mchael’s

participation or knowl edge. W find Christine’s testinony



- 14 -
credi bl e and persuasive. Conbined with Mchael’'s testinony and
the other evidence in this case, we conclude that respondent has
not satisfied his burden of proving by a preponderance of the
credi bl e evidence that M chael had actual know edge of
Christine’s enbezzl enent inconme, and we concl ude that M chael
qualifies for relief under section 6015(c).

Respondent argues that the famly expenditures, hone
i nprovenents, Mchael’s fishing and hunting trips, and the
deposits into the joint checking account should have, and woul d
have, given M chael actual know edge of the enbezzled incone. W
find respondent’s argunents as to what M chael should have known
to be msplaced. As stated and as we have held, the standard
under section 6015(c) is actual know edge, and respondent has the
burden to prove Mchael’s actual know edge by a preponderance of
t he evidence. Further, respondent’s burden of proof under
section 6015(c)(3)(C is not net by nere proof of what a
reasonably prudent person would be expected to know. 3

Arguably, the deposits into petitioners’ joint bank account,
in particular, would indicate that M chael should have been aware
of sone source of the deposits greater than his and Christine’s
wages and that M chael should have inquired as to what that

source was (particularly in light of Christine' s prior

3 W do not intend to suggest that in an appropriate case
respondent’s burden to prove actual know edge may not be
establ i shed by circunstantial evidence.
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enbezzl enent activity). W again enphasize, however, that the
standard under section 6015(c) is not that of a hypothetical,
reasonabl e person, but only that of M chael’s actual subjective

know edge. See Wksell v. Conm ssioner, T.C Meno. 1999-32

(“Petitioner further argues that section 6015(c) has changed the
cul pability standard from objective under section 6013(e) to
subjective. * * * Qur finding was based on * * * [taxpayer's]
subj ective awareness of the * * * [iten]”), affd. w thout
publ i shed opinion 215 F.3d 1335 (9th Cr. 2000);* H Conf. Rept.
105- 599, supra at 253, 1998-3 C.B. at 1007 (“Such actual
know edge nust be established by the evidence and shall not be
inferred based on indications that the el ecting spouse had a
reason to know."”).

Because of our conclusion that Mchael qualifies for relief
under section 6015(c), we need not rule on Mchael’ s claim of
relief under section 6015(Dhb).

To reflect the foregoing,

Deci sion will be entered under

Rul e 155.

4 For the prior history of Wksell v. Commi ssioner, T.C Meno.
1999- 32, see Wksell v. Conm ssioner, T.C Meno. 1998-3, on
remand from Wksell v. Conmm ssioner, 90 F. 3d 1459 (9th Cr
1996), revg. and remanding T.C Meno. 1994-99.




