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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

DEAN, Special Trial Judge: Respondent determ ned the

follow ng deficiencies in and accuracy-rel ated penalties to be

added to petitioners’ Federal incone taxes:

! Cases of the followi ng petitioners are consoli dated
herewith: Mrhaf M Daya, docket No. 9062-98; and Gabriel M
Daya, docket No. 1976-99.
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Gabri el Mahnoud Daya (Gabriel), docket Nos. 9061-98 and 1976-99:

Penal ty
Year Defi ci ency Sec. 6662(a)
1995 $1, 620 $324
1996 1, 515 303

Mor haf M chael Daya (Morhaf), docket No. 9062-98:

Penal ty
Year Defi ci ency Sec. 6662(a)
1995 $1, 312 $262

Unl ess otherw se indicated, section references are to the

I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Procedure. The cases have been consolidated for purposes of
trial, briefing, and opinion.

The issues for decision are:

1. \Wiether Gabriel is entitled to dependency exenption
deductions for his father in taxable years 1995 and 1996. W
hold that he is not.

2. \Whether Gabriel is entitled to head of household filing
status in taxable years 1995 and 1996. W hold that he is not.

3. \Whether Mrhaf is entitled to head of household filing
status in taxable year 1995. W hold that he is not.

4. \Vhether Gabriel is entitled to clai mnortgage interest
deductions in taxable years 1995 and 1996 in excess of that
al l oned by respondent. W hold that he is not.

5. Wiether Mdrhaf is entitled to a nortgage interest

deduction in taxable year 1995. W hold that he is not.
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6. Wether Gabriel is entitled to property tax deductions
in taxabl e years 1995 and 1996 in excess of those allowed by
respondent. W hold that he is not.

7. \Wether Morhaf is entitled to a property tax deduction
in taxable year 1995. W hold that he is not.

8. Wiet her the underpaynent of tax required to be shown on
Gabriel’s 1995 and 1996 Federal inconme tax returns is due to
negligence or to disregard of rules or regulations. W hold that
it is.

9. \Whether the underpaynent of tax required to be shown on
Morhaf’s 1995 Federal income tax return is due to negligence or
disregard of rules or regulations. W hold that it is.

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are
i ncor porated herein by reference.
FI NDI NGS OF FACT

At the tinme petitions were filed for his 1995 and 1996
taxabl e years, Gabriel resided in Frenont, California. At the
time the petition was filed for his 1995 taxable year, Morhaf
resided in Foster City, California.

Petitioners are brothers who in August of 1983 emi grated from
Syria to the United States with their famly (the Mahnoud Daya
famly). Menbers of the Mahnoud Daya Fam |y include petitioners

fat her, Mahnoud Gabri el Daya (Mahnoud), petitioners' nother, Laila
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C. Daya (Laila), and petitioners' younger brother, Mayar Daya
(Mayar). Before noving to the United States, Mahnoud, together
with his identical twin brother, Fuad Daya (Fuad), purchased a
single famly residence | ocated at 913 Laguna Circle, Foster City,
California (Foster City residence).

Fuad, who immgrated to the United States in 1953, had
arranged for the purchase of the Foster City residence so that his
brother’s famly would have a place to live when they arrived in
the United States. |In addition to noney contributed by both
Mahrmoud and Fuad, the acquisition of the Foster City residence was
financed with a | oan secured by a nortgage in Mahnoud and Fuad’s
names fromthe Bank of America. Title to the Foster City
resi dence was conveyed by a grant deed executed on April 18, 1983,
and recorded on April 25, 1983, to:

Mahnoud G Daya, a married man, as his sole and

separate property
Fuad G Daya, a married man, as his sole and separate

property

The Mahnmoud Daya fam |y, including both petitioners, resided
at the Foster City residence fromthe tine of their arrival in the
United States in 1983 through Decenber 31, 1996. By Novenber 21,
1989, Gabriel, Morhaf, Mhnoud, and Laila had all becone citizens
of the United States.

Petitioners did not hold legal title to the Foster Gty
resi dence at anytine during 1995. On or about March 20, 1996, a

“gift deed” was executed evidencing the transfer of legal title to
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an undi vided one-fifth interest in Mahnmoud' s undivi ded one-hal f
interest in the Foster Gty residence from Mahnoud to Gabriel and
Morhaf. This gift deed was recorded on March 21, 1996. On
January 17, 1997, a series of four grant deeds effecting the
consolidation of title to the Foster City residence in Mahnoud and
Laila, as joint tenants, was recorded.? Mhnmoud and Laila then
executed a grant deed on January 24, 1997, and recorded the deed
on June 25, 1997, evidencing the transfer of title to the Foster
City residence to Mahnoud, Laila, Gabriel, and Mrhaf “Al As
Their Interest My Appear”.

Mahnmoud and his brother Fuad were involved in business
t oget her under the corporate nanme Daya International Comrerce and
purchased a restaurant in San Francisco in 1987. 1In 1989, they
sold the restaurant and accepted a note fromthe group that
purchased the restaurant as paynent. Later that year the buil ding
was destroyed by an earthquake. The buyers of the restaurant
defaulted on the note. Mahnoud and Fuad attenpted to collect on
the note, but the buyers filed for bankruptcy. As a result of the
default, Mahnoud and Fuad were liable for approximately a quarter
of a mllion dollars on a note to the previous owner of the

restaurant. Fuad paid the entire obligation, and Mahnoud

2 One grant deed transferred Gabriel’s interest, one
transferred Morhaf's, one transferred Fuad and his w fe,
Martha' s, and one transferred Mahnoud' s i nterest.
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transferred his half ownership of a building in San Francisco to
Fuad as partial paynment for his obligation on the note.

The financial disaster devastated Mahnoud, and he becane
severely depressed. He al so devel oped di abetes. He was under
medi cal care for both his diabetes and depression, and he was
unable to work. At sone point, Mahnoud becane eligible for
suppl enental incone paynents (SSI) fromthe Social Security
Adm ni stration on account of his disability. Mhnoud received SSI
of $6,672 in 1995 and $7,517 in 1996. Neither Mahnoud nor Laila
filed a Federal incone tax return for taxable years 1990 through
1996. On August 5, 1999, just over a nonth before trial, Mhnoud
di ed.

Fuad hel ped support the Mahnoud Daya famly after Mahnoud
becane di sabled. Later, when Gabriel and Mrhaf obtained full-
time enploynment, they hel ped support their famly. The financial
support avail able to the Mahnmoud Daya fam |y during the years in
i ssue consisted of Mahnoud’'s SSI, Fuad's contributions to the
famly, and a portion of Gabriel and Mrhaf’s incone.

In 1995 Gabriel was enployed by Sbarro, Inc. and Taco Bel
Corporation and earned $19, 115 in wages, net of deductions and
w t hhol dings. [In 1996 Gabriel was enpl oyed by Sbarro, Inc. and
earned $18,871 in wages, net of deductions and w thholdings. 1In

1995 and 1996, Morhaf was enpl oyed by Nordstrom I ncorporated
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(Nordstron) and earned $21, 340 and $29, 450 i n wages, net of
deductions and w thhol dings, in the respective years.

During 1995 and 1996, the Mahnoud Daya fam |y mai ntai ned
t hree checking accounts at Bank of America and one checking
account at d endal e Federal Bank. Gabriel maintained Bank of
America account No. 04879-09049 (Gabriel’s checking account) as
hi s personal checking account. Morhaf nmaintai ned Bank of Anerica
account No. 00407-06172 (Mrhaf’s checking account) as his
personal checking account. d endale Federal Bank account No. 558-
703707-2 (househol d checki ng account) was nai ntai ned as an account
for the paynent of the Mahnoud Daya fam |y’ s househol d expenses.
Mahnmoud and Lail a mai ntai ned Bank of Anmerica account No. 02810-
05978 (Mahnoud and Laila s checking account) as their personal
checki ng account.

Mahnmoud al so had unrestricted access to d endal e Federal Bank
checki ng account No. 558-703483-1 (Fuad’ s d endal e Federa
account) that Fuad opened for Mahnoud to use. Although the
account was in Fuad' s nane and contai ned Fuad’s noney, Mahnoud had
the ability to withdraw noney fromthe account at any tine for any
pur pose.

Gabriel established the househol d checking account as a neans
for Laila to pay househol d expenses. The account was held in his
nanme, and Laila was a signatory naned as attorney in fact.

Gabriel, Mdirhaf, and Fuad all contributed noney to the househol d
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checki ng account in 1995 and 1996. Deposits and interest paid
into the account totaled $32,531.88 in 1995 and $24,502.34 in
1996. Disbursenments fromthe account totaled $35,513.83 in 1995
and $24,480.82 in 1996.

O the $35,513.83 di sbursed fromthe househol d checki ng
account in 1995, CGabriel identified the source of $4,919.31 as his
paycheck deposits or otherwi se attributable to him? Also
deposited into the account in 1995 were two checks payable to
Mahnmoud from Fuad totaling $17,500, a $1, 000 check payable to
Gabriel from Fuad, and a $3,000 check drawn on a Bank of Anerica
Custom i ne account secured by the Foster City residence. Interest
accrued on and paid into the househol d checki ng account in 1995
total ed $37.02. The specific source of $9,057.50 of the funds
di sbursed fromthe household account in 1995 has not been
i dentified.

Copi es of 16 checks drawn on the account in 1995 are not
avai | abl e; however, nost of the checks witten on the account were
signed by Laila. The following is a summary of identifiable

di sbursenments fromthe account:

3 Gabriel testified that an $809. 11 deposit made on Dec. 28,
1994, and an $813. 64 deposit nmade on Jan. 9, 1995, into the
househol d account were his paychecks. He also testified that $42
of another deposit was fromhis funds. These anounts, along with
four other deposits of $813.64 each, represent the total amount
of deposits nmade to the household account that we attribute to
Gabri el .



Payee Anpount
Ghassam Khal af D.D. S. $215. 00
Bank of Anericard Visa 1, 754. 36
TCl Cabl evi si on 259. 21
Around the Wrld 160. 00
Hamaz Kayi m 50. 00
Mor haf Daya 800. 00
Bank of America Custom ine account 16, 714. 37
Bank of Anmerica Loan #4540719 213, 101. 09
Paci fic Bell 2,880.78
P.G & E. 164. 00
Lee Buffington County Tax 1, 541. 05
Cost co Whol esal e 32.61
Fire I nsurance Exchange 931. 00
Farnmers | nsurance Exchange 115. 25
DW Renewal 217.00
Bank of America 5273029820505152 1, 380. 00
Sanual Bank 18. 00
Mayar Daya 1, 000. 00
Tot al 31, 333. 72

1 Thi s anmount includes check No. 180 in the
amount of $605.56, which was not included in the

“Schedul e of Checks for

1995”", but which we infer

fromthe record to be a paynent on the Bank of
America Customline account.

2 This anmount includes check No. 178 in the
amount of $1, 060. 10, which was not included in the

“Schedul e of Checks for

1995”", but which we infer from

the record to be a paynent on Bank of Anerica |oan

No. 45407109.

The record provides no additional information as to these

di sbursenents. Petitioners offered no testinony regarding the

nature of these expenditures,

and of fered copies of checks into

evi dence only to show the date, anmpunt, and payee.*

4 Petitioners objected to the introduction of the neno
notations on the checks entered into evidence unl ess there was
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Al though Gabriel testified that he recogni zed sone of the
deposits into the househol d checki ng account in 1996, he failed to
identify any such deposits or provide us with a nmeans to determ ne
whi ch deposits were his paychecks. Checks totaling $2,600 payabl e

to Gabriel witten by Mdirhaf on Mrhaf’s checking account were
deposited in 1996 into the househol d checking account.® The
remai ni ng deposits nmade into the account were from funds provided
by Gabriel, Mrhaf, and Fuad; petitioners, however, have provided
no breakdown of the specific amounts attributable to each. The
follow ng are identifiable disbursenents fromthe househol d

account in 1996:

Payee Anpount
Paci fic Bell $1, 212. 40
Bank of America Loan #4540719 113, 621. 38
Bank of Anerica Custonline account 27,170. 83
Lee Buffington C. T.C 1, 543. 43
John Zahar 100. 00
Department of Parking, Traffic 25.00
Di scover 69. 28
Farners Ins. GRP of COS 420. 00
Econo Door 54,50
M chael Daya 200. 00
Tot al 24, 416. 82

! This anmpunt includes check No. 264 in the
anmount of $1,107.99, which was not included in the
“Schedul e of Checks for 1996”, but which we infer
fromthe record was paynent on Bank of Anerica | oan

specific testinony at trial fromthe individual who nade the
not ati on.

5> Deposits in 1996 attributable to Morhaf’'s checks to
Gabriel include $300 on Mar. 6, $300 on May 9, $500 on Jun. 14,
$300 on Jul. 9, $300 on Aug. 16, $300 on Sept. 5, $300 on Cct. 9,
and $300 on Dec. 6.



No. 45407109.

2 Thi s anpbunt includes check No. 265 in the

amount of $596. 83, which was not included in the

“Schedul e of Checks for 1996”, but which we infer

fromthe record was paynment on Bank of Anerica

Customl i ne account.

Petitioners have provided no additional information as to the
nature of these expenditures.

Gabriel’s checki ng account was mai ntained for personal
expenditures. He also nade withdrawals fromthe account when
extra noney was required to maintain the Foster Cty residence.
Deposits into the account in 1995 for which petitioners presented
records total ed $6,017.07, and disbursenments for which records
were presented total ed $6,424.42.° Gabriel identified several of
the deposits into the account in 1995 as his paychecks. The
record provides no evidence as to the anmount of any funds from
Gabriel’s checking account used to support his famly in 1995.
Most of the disbursenents fromthe account were in the form of
cash withdrawal s. The record provides no information regarding
Gabriel’s checking account in 1996.

Mor haf’ s checki ng account primarily was used during 1995 to

pay his personal expenses. He deposited no noney directly into

t he househol d checki ng account in 1995, but he gave noney to his

6 Bank statenents for Gabriel’s checking account were
admtted into evidence for the follow ng periods: (1) Dec. 14,
1994, through Mar. 15, 1995; (2) May 13 through Aug. 15, 1995;
and (3) Sept. 14 through Dec. 12, 1995.
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not her to deposit into the household account and for groceries.
Deposits into Mdrhaf’s checking account from January 1 through
Decenber 5, 1995, totaled $29,888.63. O this anmount, $14,625.94
of the deposits can be identified as Morhaf’s payroll checks from
Nordstrom | n 1995, Morhaf deposited a $3, 765 check from Fuad’ s
d endal e Federal account witten and signed by Mahnmoud into his
checki ng account. The sources of other deposits into Mdrhaf’s
checki ng account include unidentified Nordstrom paychecks and
funds repaid to Morhaf by friends and famly for whom Morhaf had
purchased itens using his credit and di scount as an enpl oyee of
Nordstrom Disbursenents from Morhaf’s checking account in 1995
total ed $26,119.81. O this anount, $1,776.13 was di sbursed for
expenditures classified as “Utilities (Pacific Bell, etc.)”,
$668. 74 was di sbursed for “Househol d (Safeway, Lucky, etc.)”,
$1, 096. 07 was di sbursed for “Transportation (Autonobile)”, and
$131 was di sbursed for “Medical & Dental”.’

The sol e evidence regarding Morhaf’s checking account in 1996
is a sunmary of 14 checks drawn on the account and copies of the

checks. These checks represent at |east sone of Mrhaf’s

" These amounts are drawn froma “Summary of Account
Di sbursenents” and copies of checks. The summary was prepared
from bank statenents covering periods fromDec. 7, 1994, through
Dec. 5, 1995. Although we are unable to ascertain which paynents
are included under the various categories in the sunmary,
respondent has not reserved any objections to this summary. W
t hus accept the summary as fact. Because the summary covers part
of 1994, we have, however, deducted paynents nmade to Pacific Bel
in 1994 fromthe total listed under “Uilities” in the sumary.
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contributions to his famly.® Checks payable to Gabriel total
$3,500. There is also a check payable to “Dad’s Visa” for $200,
and two checks payable to Lee Buffington for property taxes on the
Foster City residence totaling $3,121. 16.

Mahnoud’ s SSI was deposited regularly into Mahnmoud and
Laila s checking account. The total amount deposited into Mahnoud
and Laila s checking account in 1995 for which petitioners
presented records is $6,112.56.° The total anmount disbursed from
the account in 1995 for which petitioners presented records is
$6,582.37.1° The following is a sunmary of identifiable

di sbursenments from Mahnmoud and Laila’ s account in 1995:

8 Morhaf testified that the checks represent “My
participation in the house. | nean, whatever we’'re short,
what ever, we put in.”

® The record includes bank statenments from Mahnmoud and
Lail a’ s checking account begi nning Jan. 31, 1995, and endi ng on
Dec. 28, 1995.

10 A “Schedul e of Checks for 1995” reflects checks witten
fromDec. 26, 1994, through Dec. 29, 1995, with only 1 check (No.
2422) unaccounted for.



Payee Anmount
P.G & E $2, 041. 44
Fat her Gregory O resh 100. 00
Bank of Anerica Custonline account 583. 26
Farmer | nsurance Exchange 257.55
Tom Kohar a 350. 00
Syrian Anerican Associ ation 50. 00
Estero Utility Services 457. 30
Pacific Bell 889. 50
B.F. I. 123. 84
Mayar Daya 150. 00
Mor haf Daya (or M chael Daya) 542. 00
T.C 1. 175. 14
AAA 60. 00
Post Master “Stanp” 32.00
Cty of Foster City 120. 34
Tot al 5, 932. 37

The record contains no additional information regarding these
expenditures. Petitioners presented no evidence regardi ng Mahnmoud
and Laila s checking account in 1996.

Fuad provi ded noney to the Mahnoud Daya famly in 1995 and
1996. He did not expect to be reinbursed. 1In addition to Fuad’s
two checks totaling $17,500 payable to Mahnmoud and his $1, 000
check payable to Gabriel, Fuad provided additional funds to the
famly in 1995. Mhnoud wote and signed two checks on Fuad’s
d endal e Federal account: A $3,765 check payable to Morhaf and a
$1, 543 check payable to Lee Buffington for property taxes on the
Foster Gty residence. Fuad s contributions in 1996 consisted of
at | east one check payable to Gabriel for $1, 000.

There were two outstanding | oans in the nanmes of Mahnoud and
Fuad secured by deeds of trust on the Foster City residence in

1995 and 1996: Bank of Anerica | oan No. 4540719 (nortgage) and
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Bank of Anerica Customline account No. 1537948839 (hone equity
line of credit), which was changed to account No.
02500211814947041 in July 1995. Interest was incurred on the two
| oans in the anpbunts of $18,606 in 1995 and $18, 378 in 1996.
Petitioners did not assune a | egal obligation on Mahnmoud’'s and
Fuad' s indebtedness in 1995 or 1996.

Paynents nade by the Mahnoud Daya fam |y on the hone equity
line of credit in 1995 totaled $7,297.63, with $6,714.37 of the
total paid fromthe household account and $583.26 paid from
Mahnoud and Laila s checking account. Paynents nade by the
Mahrmoud Daya family on the nortgage in 1995 total ed $13, 101. 09 and
were made with checks fromthe househol d account.

The Mahnoud Daya fam |y made paynents on the hone equity line
of credit in 1996 with checks drawn fromthe househol d account
totaling $7,170.83. Paynents were nmade on the nortgage in 1996
with checks fromthe household account totaling $13,621. 38.

California real property tax statenents for the Foster City
resi dence were in the names of Mahnmoud and Fuad in both 1995 and
1996. Real property taxes of $3,082 were assessed agai nst the
residence for the fiscal year ending (FYE) June 30, 1995. The tax
l[tability was due in two equal installnments. The first
install ment was due on or before Novenber 1, 1994, with a 10-
percent penalty for paynents after Decenber 10, 1994, and the

second instal |l ment was due on or before February 1, 1995, with a
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10- percent penalty plus $10 cost for paynents after April 10,
1995. Laila nmade a paynment of $1,541.05 for property taxes with a
check fromthe househol d checki ng account dated March 23, 1995.

The real property tax liabilities on the Foster Gty
residence for the 2 subsequent fiscal years were each due in two
equal installnments under the same ternms as the property tax for
the preceding year. For FYE June 30, 1996, the real property
t axes assessed against the Foster City residence were $3, 086.
Mahrmoud made a paynent of $1,543.43 with a check dated Decenber 2,
1995, drawn on Fuad’'s d endal e Federal bank account and signed by
Mahrmoud. Laila made a paynent of $1,543.43 with a check fromthe
househol d account dated March 20, 1996. For FYE June 30, 1997,
the real property taxes assessed against the Foster City residence
were $3,122. The property taxes were paid with checks from
Mor haf’ s personal checki ng account dated Decenber 1, 1996, and
Decenber 29, 1996, in the amount of $1,560.58 each

On his 1995 and 1996 Federal incone tax returns, Gabri el
clainmed his father as a dependent and head of household filing
status. Gabriel also clainmed deductions of $9,303 and $9, 189 for
home nortgage interest and deductions of $1,532 and $1, 543 for
property taxes in 1995 and 1996, respectively.

On his 1995 Federal inconme tax return, Mrhaf clained his

not her as a dependent and head of household filing status. He
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al so clainmed a nortgage interest deduction of $9,303 and a
property tax deduction of $1,532.

In notices of deficiency, respondent determ ned Gabriel was
not entitled to dependency exenption deductions for Mahnoud and to
head of household filing status for tax years 1995 and 1996.
Respondent further determined Gabriel was not entitled to
deductions for honme nortgage interest expense and for property tax
expense in 1995. Respondent disallowed all but 5 percent of
Gabriel’s deductions for honme nortgage interest expense and for
property tax expense in 1996. As a result of respondent’s
adjustnents, Gabriel’s item zed deductions for each of the years
in issue were reduced to amounts | ess than the all owabl e standard
deduction. Gabriel’s tax liability, therefore, was determ ned
usi ng the standard deduction for each of the years in issue.

Respondent determ ned Morhaf was not entitled to head of
househol d filing status and to deductions for nortgage interest
expense and property tax expense in taxable year 1995.
Respondent’ s determ nati on reduced Morhaf’s item zed deductions to
an anmount | ess than the standard deduction in 1995; thus, Mrhaf’s
tax liability was determ ned using the standard deducti on.

OPI NI ON

Deductions are strictly a matter of |egislative grace, and

t axpayers nust satisfy the specific requirenents for any deduction

claimed. See INDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84
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(1992); New Colonial lIce Co. v. Helvering, 292 U S. 435, 440

(1934). Taxpayers are required to maintain records sufficient to
substantiate their clainmed deductions. See sec. 6001; sec.
1.6001-1(a), Inconme Tax Regs. Petitioners bear the burden of
showi ng error in respondent’s determ nations contained in the

notice of deficiency.! See Rule 142(a); Wl ch v. Helvering, 290

U S 111, 115 (1933).

Dependency Exenption Deducti ons

The first issue for decision is whether Gabriel is entitled
t o dependency exenption deductions for his father for tax years
1995 and 1996. Section 151(c)(1) allows a taxpayer to claiman
exenption for each qualifying dependent. A taxpayer's father or
nmot her whose gross inconme for the cal endar year is less than the
exenption anount is considered the taxpayer's dependent if the
t axpayer provides nore than half the father or nother's support
for the cal endar year. See secs. 151(c)(1)(A), 152(a).
Respondent does not di spute that Mahnoud s gross incone was | ess

than the exenption anount, but contends that Gabriel did not

1 The Internal Revenue Service Restructuring & Reform Act
of 1998, Pub. L. 105-206, sec. 3001, 112 Stat. 685, 724-727,
added sec. 7491, which shifts the burden of proof to the
Secretary in certain circunstances. Sec. 7491, however, is
applicable to court proceedings arising in connection with
exam nations commencing after July 22, 1998. Petitioners do not
contend, nor does the record show, that their exam nations
commenced after July 22, 1998, or that sec. 7491 is applicable to
t hem
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provide nore than half his father’s support in 1995 and 1996.

Petitioners suggest Federal tax |aw does not require
taxpayers to show that expenditures of support were paid from
specific sources. They argue that they contributed all the funds
that went into the household account, that nost of the expenses of
supporting the Mahnoud Daya famly were paid with funds fromthe
househol d account, and that neither Federal inconme tax |aw nor
| ogic prevents themfrom agreeing that Gabriel’s contributions
toward the support of the famly be considered to be nade on
behal f of his father and that Mrhaf’s contributions be considered
on behalf of his nother.'? W disagree with petitioners
interpretation of both the facts and the | aw.

To qualify for dependency exenption deductions, a taxpayer
must establish the total support costs expended on behalf of a
cl ai mred dependent fromall sources for the year, and the taxpayer
nmust denonstrate that he provided over half of this anount. See

Archer v. Conmm ssioner, 73 T.C. 963, 967 (1980); Turecano v.

Comm ssi oner, 554 F.2d 564, 569 (2d Gr. 1977), affg. 64 T.C. 720

(1975); Blanco v. Conmm ssioner, 56 T.C 512, 514-515 (1971); sec.

1.152-1(a)(2)(i), Incone Tax Regs. |If the anount of total support

is not established and cannot be reasonably inferred from

12 W note that neither Mrhaf or Fuad filed a witten
decl aration that he woul d not clai m Mahnmoud as a dependent in
1995 or 1996 in accordance with sec. 152(c)(4) such that we
shoul d consi der whether Gabriel could be treated as having
provi ded over half of Mahnoud’s support under the provisions of
sec. 152(c), Miultiple Support Agreenents.
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conpetent evidence available to the Court, it is not possible to
concl ude that the taxpayer claimng the exenption provided nore
t han one-half of the support of the clainmed dependent. See Bl anco

v. Conm ssi oner, supra.

The cl ai ned dependent’s contri butions toward his or her own
support are part of the total support conputation and include
“income which is ordinarily excludable fromgross incone, such as
benefits received under the Social Security Act.” Sec. 1.152-
()(a)(2)(ii), Income Tax Regs. Only the amount of such incone
actually spent on the individual’s support is considered in
determ ning support for purposes of the dependency exenption. See

Carter v. Comm ssioner, 55 T.C 109 (1970).

“The term *support’ includes food, shelter, clothing, nedical
and dental care, education, and the like.” Sec. 1.152-1(a)(2)(1),
| ncone Tax Regs. Although the amobunt of an item of support is
usually its cost, where lodging is furnished to an individual, the
anount of support is the fair market val ue of such | odging. See
id.

| f several nenbers of a household contribute toward expenses
which are equally applicable to the support of each nenber of the
househol d and there is no evidence of actual support for
i ndi vi dual nmenbers of a household, the contributing nenbers are
presuned to have pooled their contributions to support the

househol d, and each nenber of the household is considered to have
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recei ved an equal part of the contributions as part of his

support. See De La Garza v. Conm ssioner, 46 T.C. 446 (1966),

affd. per curiam378 F.2d 32 (5th Cr. 1967). Simlarly, when an
i ndi vi dual outside the household not sharing in the common fund
contributes funds to the support of the household, that
individual’s contributions are allocated equally to each nenber of

t he household. See Cogan v. Conm ssioner, T.C. Mnob. 1971-251.

Any “anount contributed to a common famly fund by a particul ar
menber of the household is deened to have been supplied in ful
for his support when such amount is | ess than his aliquot share of

the entire fund.” De La Garza v. Conm ssioner, supra at 449.

On brief petitioners state that suns from vari ous bank
accounts can be identified as paynents for itens constituting
expenditures for support within the neaning set forth in section
1.152-1(a)(2)(i), Incone Tax Regs. Petitioners, however, have not
identified those paynents which they believe constitute support,
and we are unable to determ ne how they conputed their support
figures, except that it is clear they included nortgage interest
and personal property tax paynents on the Foster City residence in
their cal cul ati ons.

Gabriel has failed to establish the total anmpbunt expended on
Mahnoud’ s support fromall sources in 1995 and 1996. He |ikew se
has failed to establish his own contributions toward his father’s

support. Gabriel’s only testinony regardi ng support he provided
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to his father was that his nother used funds fromthe househol d
checki ng account to purchase food for the famly and to pay
househol d expenses. The record does include copies of checks
drawn fromthe various accounts which provide sone evidence of
support expenditures. Aside, however, froma sumary of
di sbursenents from Morhaf’s checki ng account in 1995, petitioners
have provided us with no evidence of the nature of the
expendi tures beyond what we are able to infer fromthe record and
the name of the payee on the checks.

From the evidence presented at trial, we are able to identify
a total of $11,095.15 as 1995 expenditures for the support of the
Mahnoud Daya famly within the nmeaning set forth in section 1.152-
1(a)(2)(i), Income Tax Regs. The total amount of identified
support expenditures in 1995 includes: (1) $3,735.99 fromthe
househol d checki ng account; (2) $3,671.94 from Mrhaf’s checki ng
account; and (3) $3,687.22 from Mahnmoud and Laila’s checki ng
account. The following is a summary of the expenditures from each

of these accounts which we have identified as constituting

support:
Househol d Checki ng Account
Payee Anpunt
Ghassam Khal ar D. D. S. $215. 00
TCl Cabl evi si on 259. 21
Paci fic Bell 2,880.78
P. G &E. 164. 00
DW Renewal 217. 00

Tot al 3,735.99



Mor haf ' s Checki ng Account

[tem Anmount
Uilities $1, 776. 13
Househol d 668. 74
Transportation 1, 096. 07
Medi cal & Dent al 131. 00
Tot al 3,671.94

Mahnmoud and Laila's Checki ng Account

Payee Anpunt

P. G &E. $2,041. 44

Estero Utility Services 457. 30

Paci fic Bell 889. 50

B.F.I. 123. 84

T.C.I. 175. 14
Tot al 3,687. 22

The only expenditures we can identify as constituting support
for the Mahnoud Daya famly in 1996 within the neaning set forth
in section 1.152-1(a)(2)(i), Income Tax Regs., are the paynents
fromthe household account to Pacific Bell totaling $1,212. 40.

It is evident fromthe record that nmany itens required to be
included in the total support calculation are absent in both
years. Petitioners have failed to provide any evidence of
expenditures made for food or clothing. They also have not
provi ded evidence of the fair rental value of the Foster City
resi dence.

Petitioners rely on the nortgage interest and property tax

paynments made on the Foster City residence during the years at
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i ssue to show the value of the Mahnoud Daya famly’s | odging. The
val ue of a cl ai ned dependent’ s | odgi ng nust be included as part of
his total support; it is well settled, however, that the proper
measure for valuing |odging for purposes of determ ning support is
the fair rental value of the prem ses allocable to the clained
dependent and not the actual nortgage paynents and property taxes

paid for maintaining the household. See Pierce v. Conm SsSioner,

66 T.C. 840, 849 (1976); Blarek v. Conmm ssioner, 23 T.C 1037,

1039 (1955); Keegan v. Comm ssioner, T.C. Meno. 1997-511; Pierce

v. Conm ssioner, T.C. Menob. 1981-254; Glliamyv. Comm SsSioner,

T.C. Meno. 1969-188, affd. per curiam 429 F.2d 570 (4th CGr

1970); Tourte v. Comm ssioner, T.C Meno. 1969-143; Sunner V.

Conmi ssioner, T.C. Menp. 1969-156; Coary v. Conmi ssioner, T.C

Menmo. 1969-25; sec. 1.152-1(a)(2)(i), Incone Tax Regs.

Petitioners have not provided any evidence from which we could
concl ude that the nortgage paynents and property taxes are in any
way related to the fair rental value of the Foster Gty residence.

See Coary v. Conmmi ssioner, supra. Wthout evidence of the fair

rental val ue of the residence, Gabriel cannot establish Mahmoud’ s

total support. See Summer v. Conm ssioner, supra; Coary V.

Conmi Ssi oner, supra.

Petitioners assune they should be credited wth supplying the
Mahnoud Daya fam |y’ s |lodging during the years in issue, but it is

the owner of the premses who is to be credited with providing the
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| odgi ng as support. See Pierce v. Conm ssioner, supra, 66 T.C at

849-850; Livingston v. Comm ssioner, T.C Meno. 1976-211. If the

cl ai med dependent is the owner of the prem ses in which the

t axpayer resides rent free, the sumof the taxpayer’s
contributions toward the support of the clai ned dependent shoul d
be offset against the value of the | odging furnished to the

t axpayer. See Hahn v. Conm ssioner, 22 T.C 212, 215 (1954). To

determ ne the value of the |odging provided to a cl ai ned
dependent, the fair rental value of |odging should be divided
equal |y anong the nenbers of a household if all nmenbers of the
househol d have free access to the entire hone. See Tourte v.

Conmi Ssi oner, supra.

During 1995, Mahnmoud and Fuad were the sole holders of |egal
title to the Foster Gty residence. The record does not provide
any evidence fromwhich we could conclude that Gabriel had
equi tabl e or beneficial ownership of the residence in 1995. See
infra. Mahnmoud, therefore, provided at |least half of the fair
rental value of the residence toward the support of his famly in

1995.2 See Glliamv. Conm ssioner, 429 F.2d 570, 571 (4th Cr.

1970), affg. per curiamT.C Meno. 1969-188; Livingston v.

Commi ssi oner, supra. Thus, not only is Mahnoud s contri bution of

13 Al t hough we make no such finding, there is sone evidence
in the record suggesting that Fuad may have held bare legal title
to the Foster City residence such that Mahnmoud shoul d be credited
with full ownership of the residence. See Trans v. Conm ssioner,
T.C. Meno. 1999-233; Uslu v. Comm ssioner, T.C Meno. 1997-551,
Conroy v. Comm ssioner, T.C. Meno. 1958-6.
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| odging to hinself considered in determning his total support for
the year, but Gabriel nust offset any support he provided to
Mahnoud by the val ue of the |odging that Mahnoud provi ded him

On March 20, 1996, Gabriel and Morhaf acquired title through
a gift deed to an undivided 10-percent interest in the Foster City
residence. Gabriel is considered to have provided 5 percent (half
of the interest he shared wth Mdrhaf) of the fair rental val ue of
the residence for a portion of the year. Mahnoud, however,
continued to have | egal ownership of an undivided 45 percent of
the Foster City residence in 1996 and therefore, as in 1995,
provi ded the value of his own |odging for the year and a portion
of his famly’s lodging, including Gabriel’s.

Even if we were to ignore Mahnoud’'s contribution toward his
own support and the support of his famly in the formof the fair
rental value of the Foster City residence and accept the actual
cost of maintaining the Foster City residence (nortgage interest
paynments and property taxes) as the appropriate value of | odging
to be included in the support conputation, Gabriel still has not
provided a sufficient basis for us to determ ne that he provided
over half of Mahnoud s support during the years in issue.

Gabriel suggests it is unfair to place the burden upon hi m of
provi ng he provided over half of Mahnoud's support when he and his
brot her contributed alnost all of the noney that supported the

Mahrmoud Daya famly. But see Rivers v. Conm ssioner, 33 T.C 935,
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937 (1960)(finding that the taxpayer has the burden of
establishing his right to dependency exenptions and that the Court
is not authorized or required to conjecture as to the total anount
expended on the support of a taxpayer’s clainmed dependent). The
record, however, reflects that Mahnoud had significant potential

sources of support other than Gabriel and Modrhaf. See Terauds v.

Comm ssioner, T.C Meno. 1997-64 (finding taxpayer not entitled to

dependency exenption for daughter because there was evi dence
daught er was receiving support from additional sources, and
t axpayer did not establish daughter’s total support for year).
Nei t her petitioners nor Fuad testified that the copies of
checks drawn on Fuad’s various bank accounts that are included in
the record constituted his total contributions to the Mahnmoud Daya
famly during the years at issue. Petitioners provided no
evidence reflecting the total activity of Fuad's d endal e Federa
bank account to which Mahnoud had full access during the years at
issue. Fuad testified that he opened the G endal e Federal bank
account in his nanme and gave Mahnoud signatory authority on the
account so that Mahnoud coul d use the account for “his house”. He
further testified that the account was “very inconvenient” for him
to use but that he opened the account at d endal e Federal Bank
because it was within wal king distance of the Foster City
resi dence and convenient for Mahnoud. Petitioners offered no

expl anation as to why Fuad would go to the trouble to establish a
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checki ng account specifically for Mahnoud’ s conveni ence if Mahnoud
were only going to draw two checks on the account over the course
of 2 years. The record also fails to establish the total activity
in Fuad’s other two accounts on which he wote checks for the
benefit of the Mahnoud Daya famly.

In addition, the record provides no evidence regardi ng
Mahnoud and Laila s checking account in 1996 and little evidence
regardi ng Morhaf’s checking account in 1996. Petitioners offered
no explanation for their failure to produce evidence regarding
t hese potential sources of Mahnoud’'s support. Their failure to
i ntroduce evidence that is within their control gives rise to a
presunption that the evidence, if provided, would be unfavorable

to them See Cuck v. Conmm ssioner, 105 T.C 324, 338 (1995);

Wchita Term nal Elevator Co. v. Conm ssioner, 6 T.C. 1158, 1165

(1946), affd. 162 F.2d 513 (10th Cir. 1947).

The amount of noney avail able for support reflected in the
record does not support Gabriel’s contention that he provided nore
than half of his father’s support during the years in issue.

Mor haf provided at | east $3,671.94 for the support of the Mahnoud
Daya famly in 1995. Mahnoud received $6,672 in SSI and two
checks from Fuad totaling $17,500 in 1995. Gabriel argues that
the $17,500 shoul d be consi dered support provided by himbecause
the noney was a gift to himand Mrhaf from Fuad. He al so argues

that he should be credited with providing the $17,500 for the
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support of Mahnoud in any case because the noney was deposited
into the househol d checking account. W disagree with both
argunent s.

The two checks were payable to Mahnoud and have nmeno
notations indicating that they are for “Perry’s Settlenent”. Fuad
testified that the checks represent the anount to whi ch Mahnoud
woul d be entitled for the settlement of Daya International’s |egal
di spute i f Mahnoud had not owed Fuad noney. Fuad further
expl ained: “I |oan Mahnoud, to his famly, so he can eat. Because
| loan himmany other things.” Wen pressed for additional
informati on, Fuad indicated the checks were a gift. The record as
a whol e suggests that Fuad provided the $17,500 to Mahnoud to
enabl e Mahnoud to provide for his famly but that Mahnoud was
under no obligation to spend the noney in any particular manner or
to repay Fuad. Despite petitioners’ contentions in their brief,
nothing in the record indicates the noney was a gift to Gabriel or
Mor haf from Fuad

The deposit of the $17,500 into the househol d checking
account does not nean that the noney should be attributed to
Gabriel for determning his contributions to Mahnmoud’ s support
sinply because Gabriel was the owner of the account. The record

does not suggest that Gabriel received the noney fromhis father
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as an outright and unconditional gift.! See Sheldon v.

Conmi ssioner, T.C. Menp. 1969-170. The facts and circunstances do

not support a finding of donative intent on the part of Mhnoud.

See In re Marriage of Jacobs, 180 Cal. Rptr. 234 (Ct. App.

1982) (wi t hout donative intent, no gift has been nade). Gabriel’s
own testinony indicates that the household account was established
to pay expenses of the Mahnoud Daya fam |y and that Laila was

gi ven signatory authority over the account so that she coul d pay
househol d expenses. Gabriel had a separate checking account to
cover his personal expenditures. |In fact, all of the nortgage
paynments on the Foster City residence in 1995 were nmade fromthe
househol d account, as were nost of the paynents on the home equity
line of credit and half of the property taxes due for the year.

By depositing the checks from Fuad in the househol d checking
account, Mahnoud pool ed the $17,500 with Gabriel, Mrhaf, and
Fuad’s funds so that Laila would have funds at her disposal to
cover househol d expenses. 1In our view the household account was a
“common famly fund”, and the contributing nenbers should each be
credited with having pool ed the amount of their individual

contributions. See De La Garza v. Conm ssioner, 46 T.C. at 448-

14

Even if Mahnoud did intend for Gabriel to have unrestricted use
of the $17,500, it could constitute rei nbursenent for any funds
expended by Gabriel on behalf of Mahnoud. See Jewell v.

Comm ssioner, 69 T.C. 791, 801-802 (1978).




449.

Not hing in the record suggests that Mahnoud i ntended to
transfer beneficial interest of the noney to Gabriel. See Lehmann
v. Kanp, 77 Cal. Rptr. 910 (C. App. 1969). Instead, the record
supports a finding that the noney was deposited into the household
account for the limted purpose of paying househol d expenses.

Under these circunstances, Gabriel, as owner of that account, was
acting as a trustee for the benefit of his famly.

A trust contenplates a fiduciary relationship with
respect to property, wherein the person holding title is
held to an equitable obligation to deal with or use the
property for the benefit of another. The | egal
relationship results froma nmanifestation of an intent
to create a trust, and the relationship is thereafter
classified by the nature of that intent. [Askew v.
Resource Funding, Ltd., 156 Cal. Rptr. 208, 210 (C

App. 1979) (citing Bogert, The Law of Trusts and
Trustees, sec. 1, at 1-3 (2d ed. 1965)).]

Here, the intent to create a trust relationship, if not
specifically expressed by the parties, can be inferred fromthe
facts and circunstances surrounding their relationship and the
nature of the household account. See id. (distinguishing between
express and resulting trust and finding it unnecessary to dwell on
the precise nature of the trust where the indicia of a trust

rel ationship are evident). Thus, Gabriel was not the equitable
owner of the noney, and it should not be credited to himfor

pur poses of determning his contributions to the support of

Mahnoud.
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Mahmoud al so had access to Fuad’s G endal e Federal account on
which he wote at |east two checks in 1995. One of these checks
was witten to cover property taxes in the amunt of $1,543.43 on
the Foster City residence. The other check was made payable to
Mor haf for $3,765 and nay have been used to rei nburse Morhaf for
househol d expenses or to cover househol d expenses. Also, $3,000
advanced fromthe home equity line of credit in Mahnoud and Fuad’s
names was deposited into the household account in 1995. Thus,
Mahnoud had available for his support in 1995 at |east $32,480.43?%°
attributable either to hinself or to Fuad. |In addition, Mrhaf
had wages, net of deductions and wi thhol ding, of $21, 340, and at
| east $3,671.94 of this anpbunt was expended on the support of the
Mahrmoud Daya famly in 1995.

In 1995 Gabri el earned wages, net of deductions and
wi t hhol di ng, of $19,115. His 1995 Federal incone tax return lists
ot her income totaling $516. Gabriel also received a $1, 000 check
fromFuad in 1995. Although Fuad s testinobny suggests that all of
his contributions to the nenbers of the Mahnoud Daya famly were
made for the famly' s general support, it is not clear that
Gabriel was under any obligation to use the funds in a particular
manner. Thus, Gabriel had a total of $20,631 which he could have

provi ded for the support of the Mahnoud Daya famly in 1995.

% Thi s anmpunt includes Mahnoud' s SSI of $6,672, Mahnoud’ s
checks from Fuad totaling $17,500, the two checks totaling
$5, 308. 43 Mahnoud drew on Fuad's d endal e Federal account, and
$3, 000 drawn on the home equity line of credit.



- 33 -

The record, however, reflects that Gabriel did not contribute
all of his income toward the support of his famly. Gabriel
testified that he mai ntained his personal checki ng account
primarily to cover personal expenses. Gabriel failed to produce
bank records for his personal checking account for approximately
13 weeks in 1995. The records he did produce indicate that
deposits into the account totaled $6,017.07. Gabriel testified
that he recogni zed deposits into the account as deposits of
paychecks and noney. Nothing in the record indicates that Gabri el
received funds fromothers to deposit into this account. Thus, no
nore than $14,613.93 of the deposits into the househol d checking
account in 1995 could be attributable to Gabriel.?®

Gabriel identified only $4,919.31 of the deposits into the
househol d account as his paychecks or otherwi se attributable to
him But even if Gabriel had spent $14,613.93 on the support of
t he Mahrmoud Daya family in 1995, he still contributed $39, 206. 50/
| ess than the noney potentially available for the support of the

famly from Mahnoud, Fuad, and Morhaf.

16 Al't hough Gabriel held legal title to the funds in the
househol d account, we find that Mahnmoud, Fuad, and Morhaf’s
contributions to the account were not intended as gifts to
Gabriel but that Gabriel was entrusted with the funds to neet the
expenses of the Mahnoud Daya famly. See supra pp. 30-31. Thus,
the funds should not be credited to Gabriel for purposes of
determning his contributions to the support of Mhnoud.

7 Thi s anpbunt represents Mahnoud's SSI of $6,672, Mahnoud’ s
checks from Fuad totaling $17,500, checks totaling $5, 308. 43
drawn by Mahnoud on Fuad’s account, $3,000 drawn on the hone
equity line of credit, and Morhaf’'s net wages of $21, 340, which
totals $53,820.43 nminus Gabriel’s $14, 613. 93.
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In 1996, Mahnoud received $7,517 of SSI. Mrhaf had wages,
net of deductions and w thhol di ng, of $29,450. As previously
di scussed, the record is not clear as to the extent these funds
wer e expended for the support of the Mahnmoud Daya famly and as to
t he anobunt of funds provided by Fuad to the famly. It is clear,
however, that at |east $36,967'® was available for the support of
t he Mahnoud Daya famly from sources other than Gabriel in 1996

Gabriel’s 1996 wages, net of deductions and w thhol ding, were
$18,871, and he reported other inconme totaling $597. Gabriel also
received a check from Fuad for $1, 000, which was deposited into
t he househol d account. Mrhaf wote checks payable to Gabriel in
1996 totaling $3,500; however, Morhaf indicated that these checks
were not for Gabriel’s personal use but constituted his
“participation in the house”. Thus, the nost Gabriel could have
contributed toward the support of his famly in 1996 was $20, 468.

Gabriel, however, provided no evidence of how nuch noney he
deposited into the househol d checking account in 1996, nor did he
provi de any evidence regardi ng his personal checking account in
1996. Even if CGabriel contributed the entire $20,468 to the
support of his famly, there was at | east $36,967 potentially
avai |l abl e for support from other sources.

Accordingly, Gabriel is not entitled to dependency exenption

deductions for his father in 1995 or in 1996.

8 This figure is derived fromthe sumof Mahnmoud' s SSI of
$7,517 and Morhaf’s wages of $29, 450.
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Head of Household Filing Status

As relevant to petitioners’ cases, section 2(b) defines a
head of household as an individual taxpayer who is not married at
the close of the taxable year, and who mai ntains a househol d which
constitutes for such taxable year the principal place of abode of
the father or nother of the taxpayer if the taxpayer is entitled
to a deduction for the taxable year for his father or nother under
section 151. An individual is considered to nmaintain a househol d
only if he furnishes over half the cost of maintaining the
househol d during the taxable year. See sec. 2(b). Expenditures
consi dered for purposes of claimng head of household filing
status are different in certain respects fromthose considered for

pur poses of the dependency exenption support test. See Teeling v.

Comm ssioner, 42 T.C. 671, 682-684 (1964); sec. 1.152-1(a)(2)(i)

and 1.2-2(d), Income Tax Regs. The cost of maintaining a
househol d consi sts of the “expenses incurred for the nutual
benefit of the occupants thereof by reason of its operation as the
princi pal place of abode of such occupants”. Sec. 1.2-2(d),
| ncome Tax Regs. Such expenses include “property taxes, nortgage
interest, rent, utility charges, upkeep and repairs, property
i nsurance, and food consuned on the prem ses.” 1d.

Respondent maintains that Gabriel does not qualify for head
of household filing status in 1995 or 1996 because he is not

entitled to claimhis father as a dependent in either year and he
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did not maintain a household in either year. Having concluded
Gabriel is not entitled to dependency exenptions for his father
under section 151 in 1995 or 1996, we hold that Gabriel is not
entitled to head of household filing status in either year.

Wth respect to Morhaf, respondent concedes that he provided
nore than one-half of the support in 1995 for his nother within
t he nmeani ng of section 1.152-1(a)(2)(i), Income Tax Regs., and as
such is entitled to a dependency exenption deduction for her.
Respondent, however, nmaintains that Mrhaf is not entitled to head
of household filing status in 1995 because he has not established
that he paid nore than half of the expenses of maintaining a
househol d for his nother.

To determ ne whether Morhaf naintained a household for Laila
in 1995, we first nust decide what constituted Laila' s househol d.
Petitioners argue that there were two separate households within
the Foster City residence during 1995 and 1996: One consisting of
Gabri el and Mahnoud and one consisting of Mrhaf and Laila.?®®
Al t hough respondent agrees that it is possible for two separate
househol ds to exi st under one roof, respondent argues that the
menbers of the Mahnoud Daya famly were all part of one househol d

in 1995 and 1996.

19 Al t hough Mayar resided at the Foster City residence
during 1995 and 1996, petitioners have not indicated of which
househol d he was a nenber.
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Both Gabriel and Morhaf testified that they lived as one
famly in the Foster City residence during 1995 and 1996. Gabri el
testified that the famly shared a kitchen and living area and
that his nother bought food for the entire famly. Petitioners
have identified no separate expenditures for the support of
i ndi vi dual nenbers of the household or for the maintenance of two
separate households. Nothing in the record indicates that two
separate househol ds existed within the Foster Cty residence. See

Estate of Fleming v. Conm ssioner, T.C Meno. 1974-137 (finding

two separate househol ds where conmon |iving areas were shared but
each househol d had “private quarters” occupying an entire |evel of
t he shared house, and each househol d mai ntai ned a separate

t el ephone, subscribed to its own magazi nes, and gave separate
gifts and charitable contributions). W therefore find that the
menbers of the Mahnoud Daya fam |y constituted one househol d
during 1995 and 1996.

On brief, Mrhaf states that $668. 74 was di sbursed from his
checki ng account during 1995 in identifiable paynents for itens
constituting expenditures for the maintenance of a househol d
within the definition set forth in section 1.2-2(d), Incone Tax
Regs. Although we are unable to determ ne the specific expenses
whi ch make up the $668.74 total, this nunber corresponds with the
di sbursenents characterized as “Househol d” di sbursenents in the

1995 summary of disbursenents from Morhaf’s checki ng account.
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Because respondent raised no objection to the anmount or its
classification, we treat this amount as expended for the

mai nt enance of the Mahnoud Daya famly’s household in 1995.

The only ot her evidence of Modrhaf’s contributions toward the
mai nt enance of the Mahnoud Daya fam |y’ s household in 1995
consists of Gabriel and Mdrhaf’s testinony that Mrhaf gave noney
to his nother to deposit into the househol d checki ng account and
that he gave her noney for groceries. Petitioners nmake no attenpt
to estimate these contributions, and they have provi ded no basis
upon which we can estinmate these contributions. W thus credit
Mor haf with contributing $668. 74 toward t he mai ntenance of the
Mahnoud Daya household in 1995.

Al t hough the record does not clearly reflect all the expenses
incurred for maintaining the Mahnmoud Daya fam ly’s household in
1995, the record does indicate that $18,606 in nortgage interest
paynents was nmade and $3,084.48 in property taxes was paid on the
Foster Gty residence. Mrhaf has not shown that he paid any of
t hese expenses or any ot her expenses for the maintenance of the
househol d beyond the $668. 74. Morhaf has not established that he
provi ded nore than half the cost of maintaining a household for
Laila in 1995. 2°

Accordi ngly, we uphold respondent’s determ nation that

20 W& note that even if we accepted Mrhaf’s argunent that
he mai ntai ned a household for Laila separate from Gabriel and
Mahnoud’ s househol d, Morhaf still has not shown that he provided
nmore than half the cost of nmintaining such a househol d.
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Gabriel is not entitled to head of household filing status in 1995
and 1996, and Morhaf is not entitled to head of household filing
status in 1995.

Mbrt gage | nterest Deductions

Section 163(a) allows a deduction for all interest paid or
accrued within the taxable year on indebtedness. Section
163(h) (1), however, provides that, in the case of a taxpayer other
than a corporation, no deduction is allowed for personal interest.
Qualified residence interest is excluded fromthe definition of
personal interest and thus is deductible under section 163(a).
See sec. 163(h)(2)(D). Qualified residence interest is any
interest which is paid or accrued during the taxable year on
acqui sition i ndebtedness or hone equity indebtedness. See sec.
163(h)(3)(A). Acquisition indebtedness is any indebtedness
secured by the qualified residence of the taxpayer and incurred in
acquiring, constructing, or substantially inproving the qualified
resi dence. See sec. 163(h)(3)(B). Honme equity indebtedness is
any ot her indebtedness secured by the qualified residence to the
extent the aggregate anmount of such indebtedness does not exceed
the fair market value of the qualified residence reduced by the
anount of acquisition indebtedness on the residence. See sec.
163(h)(3)(C(i). The amount of honme equity indebtedness for any
t axabl e year cannot exceed $100,000. See sec. 163(h)(3)(C(ii).
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The i ndebt edness generally nmust be an obligation of the
t axpayer and not an obligation of another. See Golder v.

Conm ssioner, 604 F.2d 34, 35 (9th CGr. 1979), affg. T.C. Meno.

1976-150. Section 1.163-1(b), Incone Tax Regs., however, provides
in pertinent part:

Interest paid by the taxpayer on a nortgage upon rea

estate of which he is the |egal or equitable owner, even

t hough the taxpayer is not directly Iiable upon the bond

or note secured by such nortgage, nay be deducted as

interest on his indebtedness.
The Court of Appeals for the Nnth Grcuit, to which an appeal in
this case would lie, construed the foregoing regulation to permt
i nterest deductions in nonrecourse |ending situations where the
taxpayer is not personally liable on a nortgage. See Golder v.

Comm ssi oner, supra. Although the taxpayer is not directly liable

on the debt, the taxpayer nust pay the nortgage to avoid
forecl osure. Thus, section 1.163-1(b), Incone Tax Regs.,
recogni zes the econom c substance of nonrecourse borrow ng and
allows an interest deduction to a taxpayer, who, in the situations
contenplated in the regulation, is not directly liable on the
nort gage i ndebtedness. See id.

Rel ying on the same rationale underlying the interpretation
in Golder of section 1.163-1(b), Incone Tax Regs., we have held
t hat taxpayers who do not hold legal title to property but who
establish they are equitable owers of the property are entitled

to deduct nortgage interest paid by themw th respect to the
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property. See Trans v. Conmm ssioner, T.C Menp. 1999-233; Uslu v.

Conmi ssioner, T.C. Meno. 1997-551; Conroy v. Conm ssioner, T.C

Menmo. 1958- 6.

In the case at bar, petitioners each clained a deduction for
50 percent of the nortgage interest incurred on the Foster Gty
residence in 1995 and 1996. Respondent disallowed the entire
nort gage interest deductions clained by both petitioners in 1995
and disall owed Gabriel’s deduction for all but 5 percent of the
nortgage interest paid on the property in 1996 on the basis that
petitioners have not established: (1) The interest associated
with the indebtedness on the property was qualified residence
interest; (2) they had a legal or equitable interest in the
property in 1995; (3) the indebtedness on the property was theirs;
and (4) they personally paid the interest.

Al t hough petitioners offered no direct testinony that Bank of
American | oan No. 4540719 was acqui sition indebtedness and that
the total indebtedness at issue did not exceed the fair market
val ue of the Foster Cty residence, we are satisfied the record
sufficiently establishes that the interest paid on these |oans
constitutes qualified residence interest.

During 1995 petitioners had no | egal obligation to make
nort gage paynents on the Foster City residence, nor did they hold

legal title to the residence. Mhnmoud and Fuad were the | egal
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owners of the residence,? and the two | oans secured by the
resi dence were in Mahnmoud and Fuad’ s nanmes. The nere fact the
Foster Gty residence was petitioners’ personal residence does
not, as petitioners suggest, entitle themto deduct nortgage

i nterest paynents nmade on the residence. See Loria v.

Conmi ssioner, T.C. Menp. 1995-420; Tuer v. Commi ssioner, T.C

Meno. 1983-441. To be able to deduct any paynents of nortgage
interest in 1995, petitioners nust establish that they were the
beneficial or equitable owners of the Foster City residence. See

Trans v. Conm ssioner, supra; Uslu v. Conm ssioner, supra; Conroy

v. Conm ssioner, supra.

We are unable to find any substance in petitioners’
contentions that they were the beneficial or equitable owners of
the residence in 1995, and we are unable to determ ne on what
| egal theory they base their clains. Although Federal |aw
determ nes the tax consequences of an interest or right in
property, State |aw determ nes the nature of the interests and

rights in property. See Mrgan v. Conm ssioner, 309 U S. 78

(1940). Petitioners have provided no evidence that under

California | aw they were the beneficial or equitable owners of the

21 Al t hough petitioners argue that Fuad and Mahnoud
“acquired title” to the residence and that only Mahnoud
“purchased” the residence, Fuad’'s testinony does not support
their argunent: “l bought the house and he [ Mahnoud] gave ne
money from back honme, and | put ny noney, so we bought it
t oget her.”
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Foster Gty residence. See, e.g., Bainbridge v. Stoner, 106 P.2d

423, 427 (Cal. 1940) (discussing equitable ownership arising by
virtue of express, resulting, and constructive trusts).

Petitioners argue that they considered all the nenbers of
their immediate famly to own the residence. They also point to
Fuad’ s testinony that he considered the Mahnmoud Daya famly to be
the owners of the Foster City residence. Fuad' s testinony,
however, was contradictory at tinmes. He also testified regarding
the Foster City residence: “That’s ny house, also * * * | bought
it. M nane is onit.” The record as a whol e suggests that Fuad
was interested in helping his brother, Mahnmoud, and Mahnoud’ s
famly and that he thereby purchased the Foster Gty residence
wi th Mahnmoud so that the famly would have a place to live. It
does not follow that Fuad held bare legal title and that Gabri el
and Morhaf held an equitable interest in the residence.

Al t hough petitioners may have contributed toward the nortgage
paynments and property taxes due on the Foster City residence and
resided in the honme, these facts are insufficient to establish
that petitioners held the benefits and burdens of ownership such
that they could be considered equitable owners of the residence.

See Colston v. Burnet, 59 F.2d 867, 869-870 (D.C. Gr. 1932),

affg. 21 B.T.A 396 (1930); Bainbridge v. Stoner, supra.

Petitioners did not contribute to the downpaynent on the

resi dence, the record provides no evidence that petitioners nade
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any paynents on the residence for the 12 years preceding the years
at issue that they and their famly resided in the hone, and
petitioners did not indicate they had entered i nto any agreenent
with their father or uncle that would entitle themto an ownership

interest in the hone. See Trans v. Conmi ssioner, supra; Uslu v.

Conmi sSsi oner, supra.

We therefore sustain respondent’s determ nation disall ow ng
Gabriel and Morhaf’s nortgage i nterest deductions in 1995.

On March 20, 1996, Mahnoud executed a gift deed transferring
one-fifth of his one-half interest in the Foster City residence,
whi ch gave Gabriel and Morhaf each an undivi ded one-twentieth
legal interest in the Foster City residence. Mrhaf’'s 1996 tax
year is not at issue, but Gabriel contests respondent’s
di sal | owance of a deduction for all but 5 percent of the nortgage
interest paid on the residence in 1996. The issue we nust resolve
is whether Gabriel is entitled to a nortgage interest deduction
| arger than his proportionate share.

CGenerally, a taxpayer may deduct nore than his proportionate
share of nortgage interest arising fromproperty held as a tenant
i n comon where the taxpayer paid such expenses to avoid personal
liability or to preserve his interest in the property he holds as

a tenant in common. See Powell v. Conmi ssioner, T.C. Menp. 1967-

32; Conroy v. Conmissioner, T.C Menp. 1958-6. W have found,

however, that a taxpayer was not entitled to deduct nore than his
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proportionate share of nortgage interest where he was entitled to
rei nbursenent for paynents in excess of his proportionate share
under State law, and he in fact received contribution fromhis

cotenants. See Janes v. Conm ssioner, T.C. Mnop. 1995-562.

Gabriel had no personal liability on the | oans; however, his
interest in the Foster Cty residence would have been subject to
foreclosure if the nortgage paynents had not been paid. See

Jam son v. Cotton, 28 P.2d 39, 40 (Cal. C. App. 1933).

California recognizes the right of a cotenant to contribution from
his fellow cotenants for his nortgage paynents on the common
property in excess of his proportionate share. See Conley v

Sharpe, 136 P.2d 376 (Cal. C. App. 1943); WIlnmon v. Koyer, 143

P. 694 (Cal. 1914).22 Therefore, Gabriel may deduct nortgage
i nterest paynents beyond his proportionate share to the extent he
actually made the paynents and did not receive rei nbursenment from

his fellow cotenants. See Powell v. Conm ssioner, supra; Conroy

v. Conm ssioner, supra.

Gabriel, however, has not established the extent to which the
1996 nortgage interest paynents were made with his funds. See

Wlls v. Conmm ssioner, T.C Meno. 1990-58. Although all nortgage

paynments on the Foster City residence in 1996 were nmade fromthe

househol d checki ng account, which was in Gabriel’s name, Gbri el

2 1t is not clear, however, whether a personal judgnent
agai nst a cotenant in such a situation is obtainable. See Conley
v. Sharpe, 136 P.2d 376 (Cal. Ct. App. 1943).
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has failed to establish the source of all the deposits into the
account. He testified that two of his cotenants, Mrhaf and Fuad,
contributed to the account in 1996. Assum ng arguendo that
Gabriel was the beneficial as well as legal owner of all the noney
in the household account, see supra pp. 31-32, Mrhaf and Fuad s
deposits into the account woul d constitute reinbursenent for
expenditures nade on their behalf. Gabriel, therefore, is not
entitled to nortgage interest deductions in 1996 beyond the 5
percent respondent all owed.

For the foregoing reasons, we uphold respondent’s
determ nations with respect to petitioners’ nortgage interest
deduct i ons.

Property Taxes

Section 164 allows a deduction for certain taxes, including
State and |l ocal real property taxes. 1In general, taxes are
deducti ble only by the person upon whomthey are inposed. See
sec. 1.164-1(a), Incone Tax Regs. As in the case of nortgage
interest, we have held that taxpayers who do not hold legal title
to property but who establish they are equitable owners of the
property are entitled to deduct property taxes paid by themwth

respect to the property. See Trans v. Conmm ssioner, T.C Meno.

1999-233; Uslu v. Comm ssioner, T.C Menp. 1997-551; Conroy V.

Commi ssi oner, supra. Also, a taxpayer may deduct nore than his

proportionate share of property taxes arising fromproperty held
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as a tenant in comon where the taxpayer paid such expenses to
avoi d personal liability or to preserve his interest in the
property he holds as a tenant in common. See Powell| v.

Conmi ssi oner, supra; Conroy v. Conm Ssioner, supra.

Respondent disall owed Gabriel and Mdrhaf’s property tax
deductions with respect to the Foster City residence in 1995. In
1996, respondent denied Gabriel a deduction for all but 5 percent
of the property tax paid on the residence.

As previously discussed, Gabriel and Mrhaf were not the
| egal or equitable owners of the Foster City residence in 1995.
The property tax statenents were in the nanmes of Mahnoud and Fuad.
Therefore, petitioners are not entitled to any deduction for
property taxes paid on the Foster Gty residence in 1995.

In 1996, Gabriel held legal title to an undivi ded one-
twentieth interest in the Foster City residence. Under California
law, all tenants in common are duty bound to pay property taxes in
proportion to their ownership interest in the commonly held

property. See Conley v. Sharpe, supra. The property taxes are a

lien upon real property, and their nonpaynment subjects the
property to sale in satisfaction of them See id. Although
Gabriel had no obligation to pay nore than his share of the taxes
due on the residence, paynent of the taxes was necessary to

preserve the Foster City residence and his rights and interests
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t her ei n. See Powell v. Conm ssioner, supra.

Gabriel, however, has failed to establish that he paid the
$1,543 he clainmed as a deduction for property taxes on his 1996
return. Although a paynent in this anmount was nmade fromthe
househol d checki ng account in 1996, Gabriel has failed to
establish the extent to which these funds are attributable to him
Mor eover, the record supports a determ nation that he was
rei mbursed by his cotenants.

Accordi ngly, we uphold respondent’s determ nations with
respect to petitioners’ deductions for property tax.

Section 6662(a) Penalties

Finally, we address the accuracy-related penalties of section
6662(a). Section 6662(a) and (b) (1) provides that if any portion
of an underpaynent of tax is attributable to negligence or
di sregard of rules or regulations, then there shall be added to
the tax an anount equal to 20 percent of the anmobunt of the
under paynment that is so attributable. “Negligence” includes any
failure to make a reasonable attenpt to conply with the statute,
and “di sregard” includes any carel ess, reckless, or intentional
disregard. See sec. 6662(c). W have further defined negligence
as the failure to exercise the due care that a reasonabl e and
ordinarily prudent person would enploy under the sane

circunstances. See Neely v. Conmi ssioner, 85 T.C. 934, 947

(1985).
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| f a taxpayer establishes that he acted in good faith and
t here was reasonabl e cause for the underpaynent, the taxpayer w ||
not be liable for the penalty under section 6662. See sec.
6664(c). The determ nation of whether a taxpayer acted with
reasonabl e cause and in good faith is made on a case-by-case
basis, taking into account all the pertinent facts and
circunstances. See sec. 1.6664-4(b)(1), Inconme Tax Regs. The
nost inportant factor is the extent of the taxpayer's efforts to
assess his proper tax liability. See id.

A taxpayer who reasonably relies in good faith on conpetent
pr of essi onal advice may in sonme circunstances avoid liability for

negl i gence penalties. See Freytag v. Conm ssioner, 89 T.C. 849,

888 (1987), affd. 904 F.2d 1011 (5th G r. 1990), affd. on other
i ssue 501 U S. 868 (1991); sec. 1.6664-4(b)(1) and (c), Incone Tax
Regs. Such reliance, however, is “not an absolute defense to

negli gence, but rather a factor to be considered.” Freytaqg v.

Conmm ssi oner, supra. To establish good faith reliance on the

advi ce of a conpetent adviser, a taxpayer nust show (1) That he
provided the return preparer with conplete and accurate
information, (2) that an incorrect return resulted fromthe
preparer's m stakes, and (3) that the taxpayer was relying in good
faith on the advice of a conpetent return preparer. See Craner V.

Comm ssioner, 101 T.C 225, 251 (1993), affd. 64 F.3d 1406 (9th

Gr. 1995).
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Respondent determ ned petitioners’ underpaynents of tax are
attributable to negligence. Petitioners maintain they were not
negligent and that they reasonably relied in good faith on their
income tax return preparer. Petitioners bear the burden of
proving that the negligence penalty is inapplicable.?® See Rule

142(a); Welch v. Helvering, 290 U.S. 111 (1933); Bixby v.

Comm ssioner, 58 T.C. 757, 791-792 (1972).

Petitioners exhibited a | ack of due care in determning their
proper inconme tax liability. They both failed to maintain records
to substantiate their entitlenment to the deductions at issue and
to head of household filing status. |In 1995, both clai ned
deductions for expenses related to the Foster Cty residence when
they held neither |egal or beneficial ownership of the residence.
Mor eover, w thout any reasonable basis, they attributed to
t hensel ves Fuad’s checks to Mahnoud totaling $17,500 in
considering their entitlenent to deductions and head of househol d

filing status.

2 Al though petitioners nake no reference to sec. 7491(c),
whi ch was enacted by the Internal Revenue Service Restructuring &
Ref orm Act of 1998, Pub. L. 105-206, sec. 3001, 112 Stat. 685,
726, they appear to invoke its rule requiring the Secretary to
carry the burden of production with respect to additions to tax.
Sec. 7491(c), however, is only applicable to court proceedings
arising in connection wth exam nati ons commencing after July 22,
1998. O the three notices of deficiency giving rise to this
case, two were issued prior to July 22, 1998 and one was issued
on Dec. 3, 1998. Petitioners do not contend, nor are we
persuaded by the evidence, that any of their exam nations
commenced after July 22, 1998.
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Al t hough petitioners argue they supplied their return
preparer, John Zahar (M. Zahar), with all relevant information to
determine their tax liabilities and that they reasonably relied in
good faith on his determ nations, the record suggests otherw se.

The record is insufficient to establish M. Zahar’s know edge
of income tax |law or that petitioners had reason to believe he was
conpetent. M. Zahar had been a social acquai ntance of Fuad and
t he Mahnoud Daya famly for the past 14 or 15 years. Petitioners
provi ded no evidence that they had M. Zahar prepare their returns
because of his know edge of inconme tax |law. Al though M. Zahar
testified that he had been in the business of preparing tax
returns for the last 12 years, he offered no further testinony
regarding the nature of his business or his qualifications to
prepare incone tax returns.

Petitioners also have failed to establish they provided M.
Zahar with all relevant information to determne their filing
status and their entitlenment to the deductions at issue. M
Zahar’s testinony at tines was vague and sonewhat contradictory.
He testified he was not aware that petitioners did not hold | egal
title to the Foster Gty residence in 1995, but then he testified
that he advised themto gain legal title in 1996. He indicated
that his understanding of the |law was that in order to take
deductions wth respect to a residence, a taxpayer nust hold | egal

title to the residence. Petitioners, thus, could not have relied
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on M. Zahar’s advice in claimng deductions for nortgage interest
and property taxes in 1995.

Gabriel testified that he provided M. Zahar with information
about his incone and told himthat he and his brother were paying
for “the house and the nortgage, and all the taxes and all the
expenses. Food, drink, electricity.” M. Zahar testified that he
bel i eved Gabriel and Modrhaf were supporting the Mahnoud Daya
famly during the years at issue and that Fuad provi ded additi onal
money to the famly from*“tinme to tine”. There is no evidence,
however, that petitioners infornmed M. Zahar of the extent of
Fuad's contributions to the famly. Yet out of a total of
$32,531. 88 deposited into the household account in 1995, Fuad
contributed at |east $18,500. Wthout such information, M. Zahar
coul d not have determ ned petitioners’ entitlenent to the
deductions at issue and to head of household filing status.

Under these circunstances, petitioners have not shown they
had reasonabl e cause for their underpaynent of taxes or acted in
good faith. Accordingly, we uphold respondent’s determ nations
that petitioners are liable for additions to tax under section
6662(a) .

We have considered all other argunents advanced by
petitioners, and to the extent not discussed above, have found
those argunents to be irrelevant or w thout nerit.

To reflect the foregoing,

Decisions will be entered

for respondent.




