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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

SW FT, Judge: Respondent determ ned deficiencies in
petitioner's Federal incone taxes, additions to tax, and

accuracy-rel ated penalties as foll ows:



Accur acy- Rel at ed

Addi ti ons To Tax Penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6654 Sec. 6662(a)
1989 $36, 815 $9, 204 $2, 492 $7, 363
1990 21,990 5, 498 1, 447 4,398
1991 15, 062 3, 766 867 3,012
1992 22,471 5, 618 979 4,494
1993 26, 804 5, 361 1,122 5, 361

After settlenment of a nunber of issues, the issues for
decision involve a clained capital |oss for 1990 of $8, 275, a
clained capital loss for 1991 of $47,391, and the late filing
additions to tax under section 6651(a)(1l) for each of the years
shown in the schedul e above.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and

Pr ocedur e.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

At the tinme the petition was filed, petitioner resided in
Melville, New York. From 1987 to 1989, petitioner was the sole
sharehol der of three S corporations, nanely, Papa Angel os Hone
and Car Audio Inc. of Coram Inc. (Car Audi o), Papa Angel os
Di scount Car Stereo, Inc. (Car Stereo), and Mobil e Audio
Distributors, Inc. (Audio Distributors).

In 1987 and 1988, a downturn in the econony occurred and

affected the autonobile accessory parts industry in which
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petitioner’s corporations were engaged. Car Audi o apparently
operated until 1988 when it ceased operations. Car Stereo
apparently went into involuntary bankruptcy in 1989, and
apparently by 1989, Audio Distributors had gone out of business.

I n August of 1990, petitioner sold a parcel of real estate
t hat he owned personally | ocated in Bayshore, New York, and
petitioner used $8,275 of the sales proceeds to pay to the State
of New York an outstanding sales tax liability of Car Stereo.

The State of New York had previously obtai ned a judgnent against
petitioner personally with regard to the outstanding sal es tax
liability of Car Stereo and had filed a judgnment |ien against the
above real property. Upon petitioner’s paynent of the $8,275 to
New York State, the lien on the property was rel eased, and
petitioner’s personal liability to the State with respect to the
out standing New York State sales tax liability of Car Stereo was
paid off.

In early 1991, petitioner paid the State of New York a total
of $23,730 in outstanding sales tax liabilities of Car Stereo and
of Car Audi o.

Also in 1991, petitioner paid the United States a total of
approxi mately $23,662 in section 6672 responsi ble officer
penal ties that had been assessed by respondent against petitioner
relating to unpaid trust fund Federal enploynent taxes owed by

petitioner’s S corporations.
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For 1988 and subsequent years, the record contains little
reliable evidence as to petitioner's tax bases in, and the val ue
of, petitioner’s stock of each of the S corporations.

As of the end of 1987, petitioner apparently had received
from Car Stereo and/or the other S corporations $148,574 in the
formof a corporate |oan. The evidence is unclear as to whether
and, if so, to what extent petitioner ever repaid this purported
| oan.

In the late 1980's or early 1990's, the accountant who
mai nt ai ned petitioner’s books and records and who was to prepare
Federal incone tax returns for petitioner personally and for
petitioner’s S corporations closed his accounting practice and
di sappeared. WMany of the financial records relating to
petitioner’s individual Federal incone tax liabilities and
relating to petitioner’s S corporations were never recovered from
the accountant. Also, during these years, petitioner experienced
significant personal and famly problens that interfered with
petitioner’s ability to tinmely file his Federal incone tax
returns.

Petitioner untinmely filed his individual Federal incone tax
returns for 1989 through 1993.

On his 1990 individual Federal inconme tax return, petitioner
did not reflect the $8,275 that he paid to the State of New York

relating to the outstanding sales tax liability of Car Stereo.
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Petitioner now clains that this $8,275 should be allowed to him
as an additional capital |oss for 1990.

On his 1991 individual Federal inconme tax return, petitioner
did not reflect the $47,391 that he paid to New York State and to
the United States relating to the sales and enpl oynent tax
liabilities of his S corporations. Petitioner now clains that
this $47,391 should be allowed to himas an additional capital
| oss for 1991.

The parties now agree that the paynents of $8,275 in 1990
and the total of $47,391 in 1991 that petitioner nmade regarding
t he del i nquent sal es and enploynent tax liabilities of his
S corporations represent additional capital contributions to
petitioner’s S corporations and an increase in petitioner's bases
in his stock of the S corporations. Respondent, however,
disallows the clainmed capital |osses relating thereto on the
grounds that petitioner has established neither his bases in nor
the worthl essness of his stock in the S corporations. Respondent
al so has inposed the additions to tax under sections 6651(a)(1),
6654, and 6662(a) with respect to which petitioner contests only
the additions to tax under section 6651(a)(1l) for late filing his

tax returns.

OPI NI ON
Paynents nade by sharehol ders on behal f of corporations

generally increase the shareholders’ stock bases in the
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corporations. See sec. 1012. Distributions by S corporations

W t hout accunul ated earnings and profits, on the other hand,
decrease the sharehol ders’ bases in their stock in the
corporations. See sec. 1367(a)(2)(A.

Under section 165, taxpayers may take deductions for | osses
sustained in sales or exchanges of capital assets and for
wort hl ess securities. See sec. 165(a), (f), and (g). Such
| osses and deductions are limted, however, to the extent
prescribed by the Code. Taxpayers other than corporations my
of fset capital gains by capital |osses. See sec. 1211(b).
Capital losses in a given year are limted by the anmount of the
capital gains plus $3,000. See id. In addition, taxpayers are
al l oned fl owthrough | osses and deductions in connection with S
corporations only to the extent of their adjusted bases in the S
corporations. Individual taxpayers may carry over excess capital
| osses to subsequent years. See sec. 1212(b).

In this case, the evidence does not adequately establish
petitioner’s tax bases in, or the worthl essness of, petitioner’s
stock in the S corporations to entitle petitioner to the | osses
clainmed. Although the paynents petitioner nade on behalf of his
S corporations would increase petitioner’s bases in the stock of
the S corporations, petitioner has not adequately established his
bases in the stock. For exanple, petitioner has not established

whet her the $148,574 purported corporate |l oan to petitioner was
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ever repaid and whether or not that |oan should be treated in
substance as a corporate distribution that would have reduced
petitioner’s stock bases to zero.

Further, aside fromhis bases in the stock of the S
corporations, petitioner has not established the worthl essness of
such stock. The nere fact that petitioner’s S corporations had
ceased operating and owed outstandi ng sal es and enpl oynent tax
liabilities does not necessarily establish the worthl essness of
the rel ated corporate stock. W conclude that petitioner is not
entitled to the clained capital |osses for 1990 and 1991.

Wth regard to the section 6651 late filing additions to
tax, we find petitioner’s testinony credi ble and persuasive.
Under the facts of this case, the disappearance of the accounting
firmw th many of petitioner’s and the S corporations’ business
and financial records and petitioner’s significant personal and
famly problens constitute reasonabl e cause for the untinely
filing of petitioner’s Federal inconme tax returns for the years
in issue. W do not sustain respondent’s inposition of the
section 6651 late filing addition to tax.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




