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R determ ned deficiencies in Ps incone tax
l[iability on account of petitioner’s failure to account
for certain cash transactions.

Held: P has failed to prove nontaxabl e sources
for the cash transactions, which is prim facie
evi dence of incone. See Tokarski v. Comm ssioner,
87 T.C. 74 (1986).

Hel d, further, Pis liable for tax on self-
enpl oynent i ncone.

Hel d, further, Pis liable for sec. 6662(a),
| . R C., accuracy-related penalty.
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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HALPERN, Judge: By notice of deficiency dated March 31,
1997 (the deficiency notice), respondent determnm ned deficiencies
in petitioner's Federal incone taxes and addition to tax, and

accuracy-rel ated penalties as foll ows:

Addition to tax Accuracy-rel ated
Year Deficiency Sec. 6651(a)(1) penalty Sec. 6662(a)
1992 $19, 276 - - $3, 816
1993 5, 811 $486 1,162

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

The parties have filed a stipulation of settled issues, in
whi ch petitioner concedes certain issues. Those concessions are
accepted. The issues remaining for decision are: (1) Wether
petitioner omtted fromgross inconme $25,000 and $21, 250 for 1992
and 1993, respectively, (2) whether those anpbunts constitute
i ncone fromself-enploynment, and (3) whether petitioner is liable
for accuracy-rel ated penalties for both 1992 and 1993 on account

of negligence or disregard of rules or regul ations.
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FI NDI NGS OF FACT

| nt r oducti on

Sone facts have been stipulated and are so found. The
Stipulations of Facts filed by the parties, with attached
exhibits, are incorporated herein by this reference.

At the tinme the petition was filed, petitioner resided in
Bel l eair, Florida.

Petitioner’'s Background

Petitioner noved to the United States from Bogota, Col onbi a,
in 1959, married Alfred DIPierro in 1960, and was divorced from
himin 1987 (the divorce). Two children were born of that
marriage, a son, @Gry, born in 1961, and a daughter, Audrey, born
in 1964.

Petitioner’'s Property

In the divorce, petitioner received a condom ni um apart nment
in Belleair, Florida (the Belleair property), in which she
resi des, four houses held for rental in California (the
California rental properties), a 15-unit apartment conplex in
Dunedin, Florida (the Dunedin property), and $50,000 in cash.

Petitioner sold the Dunedin property in 1989, receiving
$45,000 in cash and a note in the principal anpount of $120, 000
(the $120,000 note), calling for nonthly paynments of $2,549. 66,

comenci ng on May 27, 1989. At the end of 1992, petitioner



recei ved a paynent of $30,000 in discharge of the remaining
obl i gati on under the $120, 000 not e.

At the tinme of trial, petitioner still owned three of the
California rental properties. During 1992 and 1993, two of those
properties rented for between $675 and $750 a nmonth and one
rented for between $525 and $550 a nonth. Petitioner sold the
fourth California rental property in Cctober 1992, receiving a
note in the principal anpount of $110,000, calling for nonthly
paynents of $945. Prior to its sale, the fourth California
property rented for between $575 and $625 a nonth. Most of the
rental paynments petitioner received with respect to the
California properties were received in cash, collected by her or
her son, Gary. Wen Gary collected the rental paynents, he
deposited themin a bank account petitioner nmaintained in
California, and she would wite checks on that account.
Petitioner relied on her nmenory to report her rental receipts to
her accountant (who prepared her Federal incone tax return).

In April 1990, petitioner purchased a two-bedroom
condom nium apartnent in Las Vegas, Nevada (the Las Vegas
property), for $145,000, in cash. She obtained that sumfromthe
proceeds of the sale of the Dunedin property and a | oan of
$110, 000 from NCNB Nati onal Bank. The Las Vegas property was

held for rental, for between $800 and $1, 100 a nont h.



In April 1992, petitioner applied for a loan to refinance
the Belleair property. In her |oan application, petitioner
represented that her net worth was $933, 354.

Petitioner’s Bank Accounts

Petitioner owned the follow ng bank accounts in 1992 and
1993:

Fortune Bank, account No. 002-9072131

NCNB Nati onal Bank, account No. 3502977933

NCNB Nati onal Bank, account No. 3506708708

NCNB Nati onal Bank, account No. 3510298128

NCNB Nati onal Bank, account No. 3706446642

Hawt hor ne Savi ngs and Loan Assoc., account No. 10130059-8
Hawt hor ne Savi ngs and Loan Assoc., account No. 10133739-2

During the course of respondent’s exam nation of
petitioner’s 1992 and 1993 returns, petitioner failed to provide
respondent conplete informati on concerning those bank accounts.

Bank Transacti ons

Petitioner deposited $25,000 in cash into NCNB Nati onal
Bank, account No. 3502977933 on February 10, 1992 (the NCNB
deposit). Petitioner deposited $10,000 in cash into Fortune
Bank, account No. 002-9072131 on Decenber 8, 1993 (the Fortune

Bank deposit).! On that sane date, petitioner wthdrew $10, 000

. That $10, 000 deposit is shown in Ex. 13-M p. 13, the

Fortune Bank statenment for account No. 002-9072131 for

Dec. 15, 1993. Ex. 5-E contains a true copy of Internal Revenue

Form 4789, Currency Transaction Report, filed by Fortune Bank,

whi ch shows a $10, 000 deposit on Dec. 8, 1993, to petitioner’s

account No. 0029064821. W cannot resolve that discrepancy. The

parties seemsatisfied that there was only one cash deposit of
(continued. ..)
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fromthat Fortune Bank account. Petitioner purchased a check
wi th cash at NationsBank (formerly NCNB National Bank) on
Decenmber 9, 1993, in the anpbunt of $11, 250 (the Nati onsBank
pur chase) .

Petitioner’'s Returns

Petitioner did not prepare her own Federal incone tax
returns for 1992 and 1993. She relied on her accountant.

Respondent’s Adj ust nents

Anmong t he adj ustnments made by respondent to petitioner’s
1992 and 1993 gross incone are additions in the anmounts of
$25, 000 and $21, 250 for 1992 and 1993, respectively. |In the
noti ce of deficiency, respondent explains those adjustnents as
follows: “It is determned that during the taxable years 1992
and 1993, the cash of $25,000 and $21, 250, respectively, that you
deposited in various banks was not reported on your incone tax
returns.” Respondent identifies the cash deposits in gquestion as
t he NCNB deposit, the Fortune Bank deposit, and the Nati onsBank

pur chase.

Y(...continued)
$10,000 to petitioner’s account in Fortune Bank on Dec. 8, 1993,
and we so find.



OPI NI ON

Defi ci enci es

A. Nor mal Tax

1. | nt roducti on

Respondent adjusted (increased) petitioner’s gross income
for 1992 and 1993 on account of unexpl ai ned cash deposits and an
unexpl ai ned cash purchase: $25,000 deposited to NCNB Nati onal
Bank, account No. 3502977933 on February 10, 1992 (the NCNB
deposit), $10,000 deposited to Fortune Bank account No.
002-9072131 on Decenber 8, 1993 (the Fortune bank deposit), and
$11, 250 expended to purchase a check at NationsBank on
Decenber 9, 1993 (the NationsBank purchase, collectively, the
cash transactions). Petitioner does not dispute the fact of the
cash transactions. Petitioner clains that the NCNB deposit was
of funds received by petitioner as gifts fromher children, Gary
and Audrey, and, accordingly, does not represent an item of gross
incone. Petitioner clains that the Fortune Bank deposit and the
Nat i onsBank purchase were from anounts reported by petitioner as
gross incone for 1993 and, thus, do not represent an item of
unreported gross inconme. Respondent relies principally on
petitioner’s failure to prove her clains.

2. Respondent’s Exam nati on

Petitioner argues that respondent’s exam nation in this case

was i nadequate: “The auditor in this case did little or nothing
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to determ ne whether the deposits [cash transactions] were froma
taxabl e source.” W disagree.

The record contains copies of three Forns 4789, Currency
Transaction Reports, relating to the NCNB deposit, the Fortune
Bank deposit, and the NationsBank purchase, respectively. Those
reports may have triggered respondent’s exam nation of
petitioner’s 1992 and 1993 Federal incone tax returns. Both the
tax auditor and Appeals officer concerned with the exam nati on of
those returns testified. They told of confusing and
contradi ctory expl anations by petitioner concerning the cash
transactions. The Appeals officer testified that petitioner
“coul d never specifically tell me what the underlying source of
t hose deposits were for either 1992 or 1993. She could not
recall.” The tax auditor testified that, initially, petitioner’s
representative stated that there had been no sources of
nont axabl e income. W interpret petitioner's initial
representations to respondent to be that there were no
unaccounted-for receipts that could be the source of the cash
transactions. Petitioner then told the tax auditor that the NCNB
deposit was proceeds froma | oan from her daughter. She then
provi ded unverifiable statenents from both her daughter and son
that each had made a |loan to her. Petitioner’s testinony did not

contradict the substance of respondent’s agents’ narrative.



W said early on: “By design the statute contenpl ates the
keepi ng by a taxpayer of accounts and records fromwhich his
correct incone can be determ ned, and in the absence of such
books of account the respondent nust determ ne or verify his
income fromthe records or sources that are available.” Estate

of Hague v. Conm ssioner, 45 B.T.A 104, 109-110 (1941), affd.

132 F.2d 775 (2d Cr. 1943), affd. sub nom Comm ssioner V.

Uni acke, 132 F.2d 781 (2d Gr. 1942). See sec. 6001; sec.
1.6001-1(a), Inconme Tax Regs. Petitioner did not keep adequate
records of her rent receipts. She failed to provide the Appeals
officer or tax auditor with conplete information concerning her
bank accounts. She provided to them unverifiable explanations as
to the clainmed gifts fromher children. Her explanations to them
of nont axabl e sources for the cash transactions were confusing
and contradictory. The records and sources avail able during the
exam nation were inadequate to explain the cash transactions as
deriving from nontaxabl e sources, and respondent adjusted

(i ncreased) petitioner’s gross inconme to reflect his

determ nation that no nontaxabl e sources exi sted.

3. Burden of Proof

The general rule is that the burden of proof is upon
petitioner, see Rule 142(a), which she nmust carry by a

preponderance of the evidence, e.g., Schaffer v. Conm ssioner,

779 F.2d 849, 858 (2d Cir. 1985), affg. in part and remanding in
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part Mandina v. Conm ssioner, T.C Meno. 1982-34. Petitioner

argues, however, that this case presents an exception to the
general rule because the notice of deficiency, at least with
respect to the itens here in question, is arbitrary and w thout

f oundati on. Petitioner cites Llorente v. Commi ssioner, 649 F.2d

152 (2d Cr. 1981), affg. in part revg. in part, and remanding 74
T.C. 260 (1980). In Llorente, the Comm ssioner’s notice of
deficiency was based on his reconstruction of the taxpayer’s
income fromdrug dealing, and in the view of the Court of Appeals
t here was i nadequate evidence that the taxpayer had actually
purchased or sold cocaine during the period in issue. In

Tokarski v. Conm ssioner, 87 T.C. 74 (1986), we distingui shed

Ll orente (which would have applied under the doctrine of Gol sen

v. Comm ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th

Cr. 1971)), on the basis that, in that case (Tokarski), which

i nvol ved a bank deposit of $30,000, there was no question that

t he taxpayer received that sum “Under these circunstances, we
hold that there is no requirenment that respondent produce
evidence linking petitioner to an incone-producing activity as a
precondition to requiring petitioner to neet his burden of

proof.” Tokarski v. Comm ssioner, 87 T.C. at 76-77 (fn. ref.

omtted). We generalized: “A bank deposit is prima facie
evi dence of incone and respondent need not prove a likely source

of that incone.” 1d. at 77. The sane holds true for a cash
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expenditure. See Bevan v. Comm ssioner, T.C Meno. 1971-312,

affd. 472 F.2d 1381 (6th Cr. 1973); see also Reed v.

Comm ssioner, T.C Meno. 1997-388, affd. w thout published

opi nion 155 F.3d 560 (4th GCr. 1998).

Bl ohm v. Conm ssioner, 994 F.2d 1542 (11th Gr. 1993), affg.

T.C. Meno. 1991-636, is a decision of the Court of Appeals for
the Eleventh Circuit, which, if it were squarely on point, we
woul d be bound to follow under the Golsen doctrine. |In Blohm
the Court of Appeals said: “For the presunption [of correctness]
to adhere in cases involving the recei pt of unreported incone,
however, the deficiency determ nation nust be supported by sone
evidentiary foundation |linking the taxpayer to the all eged

i ncome- producing activity.” Blohmyv. Conm ssioner, 994 F.2d at

1549 (internal quotation marks omtted). Blohmis

di stingui shable for the sane reason that Llorente v.

Commi ssi oner, supra, would be distinguishable were this case

appeal able to the Court of Appeals for the Second Crcuit; viz,
we are here dealing with cash deposits and expenditures, which is
prima facie evidence of incone.

Petitioner bears the burden of proof.

4. 1992 Adj ust nent

Respondent adjusted petitioner’s 1992 gross incone on
account of the NCNB deposit ($25,000 deposited into an account of

petitioner’s on February 10, 1992). In the petition, petitioner
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avers that all the cash transactions were from funds accumnul at ed
by petitioner froma 1990 |l oan to her from NCNB National Bank and
fromrental inconme received by her in prior years. On brief,
petitioner argues that the source of the NCNB deposit was funds
recei ved by petitioner fromher children, either as | oans or
gifts, as evidenced by the testinony of petitioner and her
chi | dren.

Petitioner’s testinony and that of her children concerning
the source of the NCNB deposit conflicted on numerous points and
was not credible. Petitioner’s testinony was particularly
unconvi nci ng concerning the actual tinmes, places, manner, and
denom nati ons of the supposed gifts of cash to her. Petitioner
was not able to renmenber the details of her son's presenting her
with $10,000 in cash or her daughter's presenting her with
$20, 000 in cash. Upon questioning by the Court, petitioner was
not certain when she traveled fromCalifornia to Florida with the
$10, 000 her son supposedly gave her and could not recall whether
she recei ved $20,000 in cash from her daughter in Novenber 1991
or February 1992. The children’s testinony seens particularly
i ncredi ble given the | arge suns of noney the children supposedly
gave their nother in conparison to their nodest reported incones
for the years at issue. W do not credit Gary' s testinony that
he kept $15,000 in $100 bills under the carpet in the closet in

his apartnment nor his sister Audrey’ s testinony that she received
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nore than $30,000 in cash gifts at her weddi ng, which she kept at
home, in her closet (in a safe). W observed the deneanor of
petitioner and her children and do not believe that any of them
told the truth with respect to the source of the NCNB deposit.

W may reject testinony that is inherently inprobable or
mani f estly unreasonabl e, even where no contradictory testinony is

offered. See, e.g., Boyett v. Conm ssioner, 204 F.2d 205, 208

(5th Cr. 1953), and the cases cited therein. W accord the
testimony of petitioner and her children no weight with respect
to the source of the NCNB deposit. Petitioner has failed to
prove her claimof a nontaxable source.

5. 1993 Adj ust nent

Respondent adjusted petitioner’s 1993 gross incone on
account of the Fortune Bank deposit ($10,000 deposited into an
account of petitioner’s on Decenber 8, 1993) and the Nati onsBank
pur chase ($11, 250 used to purchase a cashier’s check on
Decenber 9, 1993). Petitioner argues that petitioner’s reported
incone (principally fromreal estate) explains those cash
transacti ons.

Petitioner has attenpted to show from known bank deposits
and sources of incone that petitioner did not fail to report al
of her incone for 1993. Petitioner’s analysis is flawed. There
is in evidence a “Statenent of Account Activity” for Hawt horne

Savi ngs and Loan Associ ation account No. 10130059-8 (the first
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Hawt hor ne account). That statenment shows a transfer into that
account from Haw horne Savi ngs and Loan Associ ati on account No.
10133739-2 (the second Hawt horne account) in the amount of $7,627
on August 23, 1993. There is, however, no statenent of account
activity in evidence with respect to the second Hawt hor ne
account. W cannot, therefore, place any confidence in the

conpl eteness of petitioner’s bank deposit anal ysis because we do
not have confidence that petitioner took into account al

deposits to all of her bank accounts in 1993. Also, petitioner
added as deposits into the first Hawthorne account anounts that
were withdrawal s and not deposits. Finally, petitioner failed to
take into account the NationsBank purchase.

Al ternatively, petitioner argues that the Fortune Bank
deposit is the proceeds of rental incone. Petitioner’s failure
to mai ntai n adequate records of her rental activities gives us no
confidence in that claim Petitioner also argues that the
Fortune Bank deposit was wi thdrawn (the Fortune Bank w thdrawal),
in cash, on the sane day, Decenber 8, 1993, that it was made and
used the next day, Decenber 9, 1993, with additional cash, to
make the NationsBank purchase. However, petitioner's testinony
with regard to those transactions was unclear: petitioner
testified that she did not know what she did with the Fortune
Bank w t hdrawal and cannot renenber why she nmade the Nati onsBank

pur chase.
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Al so, there is no currency transaction report in evidence
Wi th respect to the Fortune Bank wi thdrawal. Currency
transaction reports are required to be prepared by banki ng
institutions when custonmers conduct single cash transactions
(deposits, w thdrawal s, exchanges of currency, or other paynments
or transfers) in anopunts of $10,000 or greater. 31 U S C sec.
5313 (1994). W infer frompetitioner's failure to offer a
currency transaction report for the alleged wthdrawal of $10, 000
cash that no such w thdrawal of cash occurred.

Petitioner has failed to prove nontaxabl e sources for either
t he Fortune Bank deposit or the NationsBank purchase.

6. Concl usi on

Because petitioner has failed to prove nontaxabl e sources
for the cash transactions, respondent’s determ nation of
deficiencies with respect to his adjustnents nmade with respect to
the cash transactions is sustained.

B. Tax on Self-Enploynent | ncone

Section 1401 i nposes a two-part tax on the self-enpl oynent

i ncone of every individual. An individual’s self-enploynment
i ncone depends on his “net earnings fromself-enploynent”. See
sec. 1402(b). In relevant part, the term“net earnings from

sel f-enpl oynent” neans the gross incone derived by an individual
fromany trade or business carried on by the individual |ess

al | owabl e deductions attributable to the trade or busi ness. Sec.
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1402(a). Respondent determ ned that petitioner failed to pay

sel f-enpl oynent taxes of $3,533 and $3,002 for 1992 and 1993,
respectively. Respondent based his determ nation on petitioner’s
| ack of adequate records establishing that she was not subject to
sel f-enpl oynent taxes with respect to the cash transacti ons.
Petitioner argues that she is not liable for self-enploynent

t axes because she did not carry on any trade or business.
Petitioner has failed to prove that the cash transactions

i nvol ved proceeds from a nontaxable source. She has failed to
prove that such proceeds did not arise in connection with a trade
or business. W sustain respondent’s determ nations of
deficiencies to the extent allocable to the taxes on self-

enpl oynent i ncone.

1. Section 6662(a) Accuracy-Rel ated Penalties

Section 6662 provides for an accuracy-related penalty in the
anount of 20 percent of the portion of any underpaynent
attri butable to, anong other things, negligence or intentional
di sregard of rules or regulations (hereafter, sinply,
negl i gence). Respondent determ ned section 6662 penalties
agai nst petitioner for her negligence with respect to the total
under paynment for 1992 and 1993. Petitioner contests the section
6662 penalties only to the extent that they relate to the cash
transactions. Negligence has been defined as the failure to

exerci se the due care of a reasonable and ordinarily prudent
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person under |ike circunstances. See Neely v. Comm ssioner,

85 T.C. 934, 947 (1985). In the petition, petitioner assigns
error to respondent’s determ nation of section 6662 penalties
with respect to the cash transactions. However, petitioner does
not aver any specific facts in support of her assignnent of
error. On brief, petitioner clainms that she relied on her
accountant properly to prepare her Federal incone tax returns for
1992 and 1993.

A taxpayer acts reasonably when she provi des her account ant
or attorney with all relevant information necessary to prepare
her tax return, and she relies, in good faith, on the advice of
her attorney or accountant regarding a matter of substantive tax

|l aw. See Jaques v. Conmmissioner, T.C Meno. 1989-673, affd.

935 F.2d 104 (6th Gr. 1991); see also United States v. Boyle,

469 U. S. 241, 251 (1985). The taxpayer, however, bears the
ultimate responsibility for the correctness of her incone tax
return, and good faith reliance on professional advice is not a
substitute for conpliance wth an unanbi guous statute that
requires no special training or effort to understand and apply.

See United States v. Boyle, supra at 251-252. Accordingly, where

t he taxpayer del egates the preparation of her incone tax return
to a tax return preparer, the taxpayer has a duty to provide the
tax return preparer wwth all relevant information necessary to

prepare the return, see Pessin v. Comm ssioner, 59 T.C 473, 489
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(1972); Jaques v. Conm ssioner, supra, and to review her

conpleted tax return before signing it. See Biederstadt v.

Conmi ssioner, T.C. Menp. 1989-235; see also Pervier v.

Conmi ssioner, T.C. Menp. 1989-344.

We are not convinced that petitioner provided all relevant
i nformati on necessary for her accountant properly to prepare her
returns. Respondent’s tax auditor testified that petitioner’s
representative (who prepared her returns) initially told himthat
there were no sources of nontaxable inconme. That conflicts with
petitioner’s position in this case, at |least with respect to the
NCNB deposit, that the NCNB deposit was the proceeds of |oans or
gifts fromher children. Petitioner failed to call her
accountant or show that he was unavail able, from which we draw
the inference that his testinony woul d have been adverse to

petitioner. See Wchita Termnal Elevator Co. v. Conm Ssioner,

6 T.C. 1158, 1165 (1946)(“the failure of a party to introduce
evidence within his possession and which, if true, would be
favorable to him gives rise to the presunption that if produced
it would be unfavorable”), affd. 162 F.2d 513 (10th Cr. 1947).

Petitioner has failed to carry her burden of proving
that she was not negligent with respect to her 1992 and 1993
returns. See Rule 142(a).

Decision will be entered

for respondent.
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