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Norman W and Barbara L. Adair, docket No. 35608-86; WIlis F.
McComas, Il and Marie D. McComas, docket No. 19464-92; Wesley
Armand and Sherry Lynn Caci a Baughman, docket No. 621-94; Joe A
and JoAnne Rinal di, docket No. 7205-94; Norman A. and Irene
Cerasol i, docket No. 9532-94.

" This opinion supplenents our previously filed

Suppl emrent al Menor andum Fi ndi ngs of Fact and Opinion in D xon v.
Comm ssioner, T.C Meno. 1999-101 (Dixon I11), which in turn
suppl ement ed our Menorandum Fi ndi ngs of Fact and Opinion in D xon
v. Comm ssioner, T.C Meno. 1991-614 (Dixon Il), vacated and
remanded per curiam sub nom DuFresne v. Conm ssioner, 26 F.3d
105 (9th Gir. 1994).
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SUPPLEMENTAL MEMORANDUM OPI NI ON?

BEGHE, Judge: These cases are before the Court on: (1)
Motions for attorney's fees and costs jointly filed by test case
and nontest case petitioners represented by Joe Alfred |zen, Jr.
(M. lzen) and nontest case petitioners represented by Robert
Al an Jones (M. Jones); (2) notions for sanctions jointly filed
by test case and nontest case petitioners represented by Messrs.
| zen and Jones; and (3) a notion for sanctions filed by Robert
Patrick Sticht (M. Sticht) on behalf of petitioners Joe A and

JoAnne Rinaldi in docket No. 7205-94.

2 Unless otherwi se indicated, section references are to the
| nt ernal Revenue Code, as anmended, and Rule references are to the
Tax Court Rules of Practice and Procedure.



Backgr ound?

These consol i dated cases are part of a group of nore than
1, 300 remai ni ng cases--nore than 500 cases have settl ed--arising
fromrespondent's disallowance of interest deductions clainmed by
participants in various tax shelter prograns pronoted by Henry
F.K Kersting (M. Kersting) during the late 1970's through the
1980's. In 1989, by agreenent of the parties and the Court, the
merits of the Kersting prograns were litigated in a consolidated
trial of 14 docketed cases of eight petitioners that had been
designated as "test cases". At trial, six of the test case
petitioners were represented by M. |lzen, test case petitioner
John R Thonpson was represented by Luis C. DeCastro (M.
DeCastro), and test case petitioner John R Cravens appeared pro
se. The taxpayers in nost of the remaining Kersting project
cases signed stipulations to be bound in which they agreed that
their cases would be resolved in accordance with the Court's
opinion in the test cases.

Following the trial of the test cases, the Court issued its
opinion sustaining virtually all of respondent’'s determ nations
in each of the test cases, and entered decisions against the test
case petitioners in accordance with its opinion. See D xon v.

Commi ssi oner, T.C Meno. 1991-614 (Dixon I1).4 Shortly

3 The conpl ete background of the these cases is set forth
in Dixon Il and will not be repeated here.

4 Prior to the trial of the test cases, the Court had
(continued. . .)
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thereafter, on June 9, 1992, respondent filed notions for |eave
to file notions to vacate the decisions entered against the
Thonmpsons, the Cravenses, and another test case petitioner, Ralph
J. RRna (M. Rna). Respondent's notions to vacate alleged that,
prior to the trial of the test cases, respondent's trial
attorney, Kenneth W MWade (M. MWade), and his supervisor,
Honolulu District Counsel WlliamA Sins (M. Sinms), had entered
into contingent settlenment agreenents with the Thonpsons and the
Cravenses that had not been disclosed to the Court or to the
other test case petitioners or their counsel. Respondent asked
the Court to conduct an evidentiary hearing to determ ne whet her
t he undi scl osed agreenents with the Thonpsons and Cravenses had
affected the trial of the test cases or the opinion of the Court.
The Court granted respondent's notions to vacate filed in
t he Thonpson and Cravens cases, vacated the decisions entered in
t hose cases, ordered the parties to file agreed decisions with
the Court, or otherw se nove as appropriate, and deni ed
respondent’'s request for an evidentiary hearing. At the sane
time, the Court denied respondent's notion to vacate the decision
entered against M. Rina on the ground that the testinony,

stipulated facts, and exhibits relating to the Thonpson and

4(C...continued)
i ssued an opinion rejecting petitioners' argunents that certain
evi dence shoul d be suppressed and that the burden of proof should
be shifted to respondent. See D xon v. Conm ssioner, 90 T.C 237
(1988) (Dixon I).
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Cravens cases had no material effect on the Court's D xon |
opinion as it related to M. Rina.

On appeal, the Court of Appeals for the Ninth Crcuit
vacated our decisions in the test cases and remanded them for an
evidentiary hearing to determne the full extent of the admtted
m sconduct by the Governnment attorneys in the handling of the

Thonpson and Cravens test cases. See DuFresne v. Conm ssioner,

26 F.3d 105 (9th Cir. 1994).

To effectuate a direction of the Court of Appeals to
consider on the nerits all notions of intervention filed by
parties affected by Dixon Il, the Court ordered that the cases of
10 nontest case petitioners be consolidated with the remaining
test cases for purposes of the evidentiary hearing. One of the
nont est cases petitioners was represented by M. |zen; each of
the remai ni ng nontest case petitioners was represented by either
M. Jones or M. Sticht.

On March 30, 1999, on the basis of the record devel oped at
the evidentiary hearing, the Court issued its Suppl enental

Menor andum Fi ndi ngs of Fact and Opi nion, D xon v. Conm ssioner,

T.C. Meno. 1999-101 (Dixon I11), and entered decisions in the
test cases. The Court held that the m sconduct of the Governnent
attorneys in the trial of the test cases did not constitute a
structural defect in the trial but rather resulted in harnless
error. However, with a view to pronoting basic fairness and

justice in the Kersting project cases, and to discourage future
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acts of Governnment m sconduct, the Court exercised its inherent
power and inposed sanctions agai nst respondent. In particular,
the Court held that Kersting program participants who either had
not had decisions entered in their cases or whose deci sions were
not final were relieved of liability for (1) the interest
conponent of the addition to tax for negligence under sections
6653(a) (2) and 6653(a)(1)(B), and (2) interest conputed at the
increased rate prescribed in section 6621(c).

Mbti ons of Messrs. lzen and Jones

On June 24, 1999, Messrs. lzen and Jones filed notions with
supporting nenoranda for attorney's fees and costs and for
sanctions on behalf of test case and nontest case petitioners.
Relying on 5 U . S. C. section 504 (1994), 28 U.S.C. section 2412
(1994), and sections 7430 and 6673(a)(2)(B), Messrs. |lzen and
Jones asked the Court for an award of attorney's fees and costs
to their clients. Relying on Fed. R Cv. P. 11, Tax Court Rule
230, and section 6673(a)(2)(B), Messrs. |Izen and Jones al so
contended that the Court should inpose sanctions agai nst
respondent in an anount not less than $2 million. Messrs. |zen
and Jones requested the Court to order respondent to pay any such
award and sanctions to petitioners inmmediately, rather than
waiting for assessnment and collection of the underlying
deficiencies under section 6213(a).

Because the decisions in the test cases had not becone fi nal

by the tinme that Messrs. lzen and Jones filed their notions, the
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Court vacated the decisions in the test cases and ordered
respondent to file a response to the notions.

Messrs. lzen and Jones failed to provide the Court with
affidavits or docunentation specifically setting forth the
anmounts of attorney's fees and costs incurred by their clients.
See Rule 231(d). Over the next several nonths, the Court issued
a series of orders directing Messrs. |zen and Jones to follow the

procedure described in Matthews v. Conmm ssioner, T.C Meno. 1995-

577, affd. by unpublished opinion 106 F.3d 386 (3d Gr. 1996),
and to provide the Court with item zed affidavits of attorney and
paral egal tinme describing the nature of the services rendered and
a fee schedule "setting forth the amounts of |egal fees and costs
all egedly incurred and paid by petitioners (not by M. Kersting)
and the recipients thereof, comrencing on June 10, 1992 to
date."® The Court served M. Sticht with copies of all of the

orders issued to Messrs. |zen and Jones.

> The Court informed M. Izen that no consideration would be
given to any attorney's fees and costs paid by M. Kersting,
consistent wwth the Court's finding in Dixon Ill that "Initially,
M. Kersting or the entities that he controlled paid the | egal
fees associated with the Tax Court litigation. Later, however,
sone Kersting program participants began payi ng $100 per nonth to
a |l egal defense fund managed by M. Kersting." Dixon III, T.C
Meno. 1999-101 n.19. The Court does not intend to award
petitioners attorney's fees and costs that have been paid by M.
Kersting out of funds representing the "fees" that M. Kersting
charged program participants for the interest deductions that
respondent disallowed. See Dixon Il, T.CM (CCH at 1506, 1991
T.CM (RA, at 91-3049 to 91-3050.
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M. Jones filed a supplenent and an additional supplenent in
response to the Court's orders. Specifically, M. Jones executed
an affidavit stating that he generally charges his clients $200
per hour for his services and $80 per hour for paral egal services
and estimating that he and his paral egal expended approxi mately
4,500 hours on behalf of his clients (a group of 43 nontest case
petitioners) since June 10, 1992. M. Jones purportedly
i ncreased the charges to his clients relative to the anmount of
taxes they had in dispute. M. Jones provided the Court with a
schedule listing (by anbunt and date paid) the attorney's fees
and costs incurred between June 10, 1992 and August 15, 1999, by
the four nontest case petitioners on whose behalf he filed his
appearance in the evidentiary hearing, as well as the 39 other
nont est case petitioner-participants in Kersting tax shelter
prograns. The schedul e indicates that the Al versons, Baughmans,
Cerasolis, and McConmases paid attorney's fees and costs totaling
$13, 875, $12,450, $11,567, and $13, 100, respectively, during the
period in question.

In a supplenent to his notions, M. |zen stated that he had
charged his clients $150 per hour and that he had received
attorney's fees totaling $743,464.49 during the period June 1992
to Septenber 1999. M. lzen further stated that petitioners had
incurred total attorney's fees of $1,196,706.19 during the period

in question and that such fees had been paid to a nunber of
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attorneys, including hinself, M. Sticht, L. T. Bradt (M.
Bradt),® Ron Fujiwara, and the law firm of Yenpuku and Kugi saki .
M. lzen reported that a portion of his fees and costs was paid
froma fund to which various petitioners have contri buted
approxi mately $100 per nonth. Because M. |lzen did not set forth
and identify the anmounts of the paynents nmade by his individua
clients, or identify the nature and extent of the services that
he and the other attorneys named in his supplenent had provi ded
to petitioners, the Court ordered M. lzen to submt such
information in an additional supplenment. The Court also directed
M. lzen to explain M. Bradt's role in representing test case
and nontest case petitioners.

M. lzen further supplenented his notion by filing a one
par agraph suppl enent and attaching thereto copies of 15 billing
i nvoi ces addressed to M. Kersting for services rendered during
t he period January 29, 1991, to COctober 28, 1998. A nunber of
the entries in these invoices indicate that M. |zen was
providing |legal services to M. Kersting during and after the
evi denti ary heari ng.

The Court subsequently ordered M. lzen to file a further

supplenent to his notion for attorney's fees and costs. In

6 The record shows that M. Bradt served as M. Kersting's
counsel during the original trial of the test cases, during the
evidentiary hearing, and in M. Kersting's personal deficiency
case assigned docket No. 7448-96.
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response, M. lzen filed a further supplenent and an affidavit
stating that he had received $425,352.82 in attorney's fees from
the Don Belton Legal Defense Fund (the Belton fund). M. |zen
al so submtted a spreadsheet purporting to show the anmount of the
i ndi vidual contributions that petitioners and hundreds of other
participants in the Kersting tax shelter prograns had made to the
Bel t on fund.

M. Sticht's Mtion For Sanctions

On January 4, 2000, M. Sticht filed a notion for sanctions
and a supporting menorandum on behalf of the Rinaldis.” M.
Sticht contends that the Court should use its inherent power to
I npose sanctions on respondent, including (1) an award of
petitioners' attorney's fees and costs, (2) an adjustnment to
petitioners' tax liabilities for taxable years prior to 1987 to
reflect a 20-percent settlenent offer by respondent that was
w t hdrawn on Decenber 31, 1986, (3) the elimnation of
petitioners' tax liabilities for taxable years after 1986, and

(4) the elimnation of petitioners' liability for statutory

" In addition to the petition assigned docket No. 7205-94,
in which the Rinaldis challenge Kersting-rel ated adj ustnents
affecting their tax liabilities for 1990 and 1991, the Rinaldis
have filed petitions challenging Kersting-rel ated adjustnents for
the tax years 1980 (docket No. 31065-83), 1983 (docket No. 21615-
87), 1984 and 1985 (docket No. 6981-89), 1986 and 1987 (docket
No. 11439-90), 1988 (docket No. 27556-90), and 1989 (docket No.
14907-93). The other petitioners who participated in the
evidentiary hearing through M. Sticht’'s representation were not
i ncluded in the notion.
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interest after Decenber 31, 1986. |In support of his notion for
sanctions, M. Sticht submtted a declaration stating that he
charged the Rinal dis $325 per hour for trial/appellate services
and $290 per hour for consultation services. M. Sticht further
stated that Joe A and JoAnne Rinaldi have paid himlegal fees
and costs of $34,948.43 and $15, 741. 32, respectively. These
anounts are exclusive of the Rinaldis' attorney's fees and costs
associated with the notion for sanctions.?

Respondent's (bj ecti on

Respondent filed objections to the above-described notions.
Respondent contends that none of the petitioners qualifies for an
award of attorney's fees pursuant to section 7430 inasnmuch as
petitioners "have not substantially prevailed with respect to
ei ther the anobunt in controversy or the nost significant issue or
set of issues” and petitioners have not established (1) that they
"meet the applicable net worth requirenents”, (2) that they have
exhausted avail able adm nistrative renedies, and (3) that "the
protraction of these proceedi ngs, once the case was renmanded for
evidentiary hearing, was solely caused by respondent”. Finally,
respondent asserts the follow ng grounds in support of the

position that the Court should not award additional sanctions in

8 M. Sticht has not disclosed the fees paid by his other
clients--neither those who also participated in the evidentiary
heari ng nor any other Kersting tax shelter program participants
that he may represent.
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these cases: (1) Messrs. |lzen, Jones, and Sticht failed to
substantiate the nature of the services rendered and the anount
of attorney's fees that their clients incurred as a consequence
of the Governnent m sconduct; and (2) the Court has al ready
i nposed significant sanctions on respondent in Dixon [11].°

The Court subsequently directed respondent to file a
suppl enment to respondent’'s objection including (1) a detailed
statenent, for each taxable year in issue, of the elenents and

met hodol ogy of respondent's conputation of the reduction in

petitioners' liability associated with the sanctions that the
Court inposed in Dixon Ill, and (2) a detail ed conputation of
petitioners' liability for interest under sections 6601(a) and

6621(a) for the years before the Court for the period June 10,
1992 (the date the Court filed respondent's notions to vacate the
decisions in the Thonpson and Cravens cases) through March 30,
1999 (the date the Court issued its opinion in Dixon I11).
Respondent conplied with the Court's order

Respondent filed a further supplenent to respondent's
objection to the notions of Messrs. |lzen and Jones, specifically
chal | engi ng the adequacy of the supplenental materials that they
filed. Wth regard to the materials submtted by M. |zen,

respondent argued that the fees paid by the Belton fund to M.

® Respondent's objections included an addendum quanti fyi ng
the inpact of the sanctions that the Court inposed in D xon Il
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Bradt, Ron Fujiwara, and the law firm of Yenpuku and Kugi saki
bet ween June 10, 1992, and August 15, 1999, should not be
i ncluded as part of an award of attorney's fees to petitioners
because: (1) M. lzen failed to substantiate the basis for the
paynments; and (2) the fees were in fact attributable to |egal
services provided to M. Kersting in personal matters, including,

but not limted to, M. Kersting' s challenges to the

Commi ssioner's assessnents of pronoter penalties (Kersting v.

United States, F.3d _ (9th Gr. Mar. 13, 2000)), M.

Kersting's personal bankruptcy (In re Henry F.K Kersting, Bankr.

No. 92-01334 and United States v. Henry F. K. Kersting, No. 93-

0045 (Bankr. D. Haw.)), and M. Kersting's personal tax

deficiency case (Kersting v. Conm ssioner, T.C Meno. 1999-197).

Respondent further argued that a portion of the fees paid to M.
lzen fromthe Belton fund |i kew se represented fees properly
all ocable to services that M. lzen provided to M. Kersting in
respect of these sane personal nmatters. Respondent al so
enphasi zed that M. lzen's current position that he began
recei ving paynents fromthe Belton fund as early as 1992
conflicts with his earlier testinony at the evidentiary hearing
that his fees had been paid by M. Kersting until "about Novenber
of '94 or Decenber of '95".

Wth regard to the materials submtted by M. Jones,

respondent notes that M. Jones failed to submt tine sheets or
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expense statenents identifying the nature of the services that he
provided to his clients. Respondent also asserts that M. Jones
failed to bill his clients based upon a coherent fee schedul e,
maeking it difficult to determ ne the proper anmount of an award of
attorney's fees. Finally, respondent directed the Court's
attention to various materials, including one of M. Kersting's
so-called Dear Friend letters (dated February 6, 1992), which
suggest that a portion of M. Jones' fees relates to advice that
M. Jones provided to his clients regarding "asset protection
services"; i.e., bankruptcy advice. Respondent asserts that such
fees were not incurred as a consequence of the Governnent

m sconduct .

Respondent filed a separate objection to M. Sticht's
notion. Respondent contends that an award of attorney's fees
under section 6673(a)(2) is not warranted in these cases inasnmuch
as the Governnment m sconduct in the trial of the test cases was
not vexatious and the Governnent exhibited its institutional good
faith by pronptly bringing the m sconduct to the Court's
attention in June 1992. Respondent also challenged M. Sticht's
request for an award of attorney's fees on the ground that M.
Sticht, like Messrs. lzen and Jones, failed to provide the Court
with tinme sheets or expense statenents describing his services to

his clients. Finally, respondent asserts that M. Sticht's
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nmoti on should be denied on the ground that the Court inposed
substanti al sanctions against respondent in D xon |1

M. lzen's nost recent supplenent to his notions included a
request for a further extension of tinme to provide additional
materials to the Court. Upon receipt of respondent’'s objection
to his notion for sanctions, M. Sticht filed a notion seeking
permssion to file a reply. Considering the delays associ ated
with petitioners' current notions and counsels' repeated failures
to produce the docunentation needed to substantiate fully their
clients' clains, the Court has concluded that further extensions
are unwarr ant ed.
Di scussi on

|. Attorney's Fees and Costs

Messrs. lzen and Jones jointly filed notions for attorney's
fees and costs relying primarily on sections 7430 and 6673. M.
Sticht |ikew se seeks, anong ot her sanctions, an award of
attorney's fees and costs. M. Sticht asserts that the Court
should rely on its inherent power in inposing such sanctions.

A. Section 7430

Section 7430, enacted under the Tax Equity and Fi scal
Responsibility Act of 1982 (TEFRA), Pub. L. 97-248, sec. 292(a),
96 Stat. 324, 572, provides that certain prevailing parties are
entitled to recover reasonable litigation costs fromthe United

States in specified civil tax cases. As originally enacted,
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section 7430 was effective with respect to proceedi ngs comrenced
after February 28, 1983. See TEFRA sec. 292(e)(1), 96 Stat. 574.
Section 7430 has been anended a number of tines.?
A proceeding is "comrenced" for purposes of the effective
date of section 7430 upon the filing of a petition for
redeterm nation of a deficiency under section 6213. Maqgie

Managenent Co. v. Conmm ssioner, 108 T.C. 430, 438 (1997). The

petitions in these consolidated cases were filed as early as 1983
and as late as 1994.' Al though several versions of section 7430
arguably are applicable in these cases, we do not dwell on the
point; petitioners do not qualify for relief under the provision
in any event.

Section 7430(a) provides the general rule that the

prevailing party may be awarded a judgnent for reasonable

10 See Tax Reform Act of 1986 (TRA 1986), Pub. L. 99-514,
secs. 1551(a) and (h), 100 Stat. 2085, 2752-2753, applicable to
civil actions or proceedi ngs commenced after Decenber 31, 1985;
Techni cal and M scel | aneous Revenue Act of 1988 (TAMRA), Pub. L
100- 647, secs. 6239(a) and (d), 102 Stat. 3342, 3743-3746,
applicable to proceedi ngs commenced after Novenber 10, 1988;
Taxpayer Bill of Rights 2, Pub. L. 104-168, secs. 701-704, 110
Stat. 1452, 1463-1464 (1996), applicable to proceedi ngs commenced
after July 30, 1996; Taxpayer Relief Act of 1997 (TRA 1997), Pub.
L. 105-34, secs. 1285, 1453, 111 Stat. 788, 1038, 1055,
applicable to proceedi ngs commenced after Aug. 5, 1997; and
I nt ernal Revenue Service Restructuring and Reform Act of 1998
(RRA 1998), Pub. L. 105-206, sec. 3101, 112 Stat. 685, 727,
applicable to costs incurred nore than 180 days after July 22,
1998 (i.e., Jan. 19, 1999).

11 The petition in the D xon case (docket No. 9382-83) was
filed on Apr. 25, 1983.
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litigation costs incurred in a court proceedi ng brought by or
against the United States in connection with the determ nation,
collection, or refund of any tax, interest, or penalty under
Title 26. Section 7430(c)(4) defines the term"prevailing party"
in pertinent part as any party in a proceeding referred to in
subsection (a) who has substantially prevailed with respect to
the amount in controversy or wwth respect to the nost significant
i ssue or set or issues presented. Section 7430(c)(4) also
provides that the prevailing party's net worth nust fall within
certain limtations.

Petitioners do not qualify as prevailing parties within the
meani ng of section 7430(c)(4). Despite the Governnment m sconduct
inthe trial of the test cases, we have sustained virtually al
of respondent's deficiency determnations on the ground that the
Gover nment m sconduct anounted to harm ess error. Al though we
sanctioned the Governnent by relieving petitioners of liability
for certain tinme-sensitive additions to tax under sections
6653(a) (2) and 6653(a)(1)(B) and increased interest under section
6621(c), petitioners have not substantially prevailed with
respect to either the anmount in controversy or the nost
significant issue or set or issues presented. See Bragg V.

Comm ssioner, 102 T.C 715, 719-720 (1994); Bowden V.

Commi ssioner, T.C Menp. 1999-30. Consequently, petitioners do
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not qualify for an award of attorney's fees and costs under
section 7430. 2

B. Section 6673

Section 911 of the Revenue Act of 1926, ch. 27, 44 Stat. 9,
109, provided for an award of damages to the United States in the
event a taxpayer instituted a case in the Board of Tax Appeals
for purposes of delay. This provision was | ater adopted as
section 6673 of the Internal Revenue Code of 1954.

Congress anmended section 6673 under the Omi bus Budget
Reconciliation Act of 1989 (OBRA 1989), Pub. L. 101-239, sec.
7731(a), 103 Stat. 2106, 2400, to provide for an award of costs,
expenses, and attorney's fees where an attorney, including an
attorney appearing on behalf of the Comm ssioner, has
unr easonably and vexatiously nultiplied the proceedings in any
case. Section 6673(a)(2) is derived fromsection 1927 of the
Judi ci al Code, 28 U.S.C. section 1927 (1988). See H Rept. 101-
247, at 1399- 1400 (1989).

Section 6673(a)(2) provides in pertinent part:

SEC. 6673(a)(2). Counsel's liability for excessive

costs. — \Wenever it appears to the Tax Court that any
attorney or other person admitted to practice before

12 Messrs. lzen's and Jones' reliance on 5 U. S.C. sec. 504
(1994) and 28 U . S.C. sec. 2412 (1994) is msplaced. Both
provi sions, which largely mrror sec. 7430 by providing that an
award may only be nmade to a "prevailing party”, state that they
are not applicable where an award nmay be nmade under sec. 7430.
See 5 U S.C. sec. 504(f) and 28 U S.C. sec. 2412(e); see also
Mauer man v. Conmm ssioner, T.C Meno. 1995-237.
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the Tax Court has nmultiplied the proceedings in any
case unreasonably and vexatiously, the Tax Court may
require—-

* * * * *

(B) if such attorney is appearing on
behal f of the Conm ssioner of Internal
Revenue, that the United States pay such
excess costs, expenses, and attorney's fees
in the sanme manner as such an award by a
district court.

Section 6673(a)(2) is applicable "to positions taken after
Decenber 31, 1989, in proceedi ngs which are pending on, or
commenced after such date."” OBRA 1989, sec. 7731(d), 103 Stat.

2106, 2402; see Harper v. Comm ssioner, 99 T.C 533 (1992).

The trial of the test cases began on January 9, 1989,
and the Court did not issue its opinion in Dixon Il until
Decenber 11, 1991. Although Messrs. Sins' and McWade's
m sconduct began in |late 1986, they continued to m slead the
Court during the trial of the test cases, throughout the briefing
process, and in the subm ssion of erroneous decision docunents in
t he Thonpson and Cravens cases. Under the circunstances, we hold
that the Governnment m sconduct falls within the effective date of
section 6673(a)(2).

The Court has not had the occasion to apply section
6673(a)(2) to m sconduct of a Governnent attorney. W have,
however, relied upon the provision to i npose sanctions agai nst

counsel for a taxpayer. See Harper v. Comm SSioner, supra,;

Matt hews v. Commi ssioner, T.C Meno. 1995-577, affd. by
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unpubl i shed opinion 106 F.3d 386 (3d Cr. 1996); Murphy v.

Conmi ssioner, T.C Menop. 1995-76.

In Harper v. Conmm ssioner, supra, counsel for the taxpayer

(1) failed to conply with the Court's order to produce docunents
requested by the Conm ssioner pursuant to discovery, (2) filed a
frivolous notion for sunmary judgnment, (3) failed to file a
proper trial menorandum (4) failed to prepare for trial as
directed by the Court, and (5) failed to respond to the

Conmi ssioner's notion for sanctions. |In that case, we held that
counsel for the taxpayer had unreasonably and vexatiously

mul tiplied the proceedi ngs by displaying a contenptuous disregard
for the Court's Rules and orders, acting in bad faith, and

know ngly abusing the judicial process throughout the course of
the proceeding. See id. at 549.

In Harper v. Conmm ssioner, supra at 545, noting the dearth

of judicial opinions interpreting and applying section
6673(a)(2), we relied upon case |law under 28 U. S.C. section 1927
for guidance on the |level of m sconduct justifying sanctions. W
found that nost Courts of Appeals require a show ng of bad faith

as a condition of inposing sanctions. See Qiveri v. Thonpson,

803 F.2d 1265, 1273 (2d G r. 1986). The Court of Appeals for the
Ninth Crcuit (the apparent venue for appeal of these cases) has
hel d that sanctions under 28 U. S.C. section 1927 are appropriate

where the conduct causing multiplication of the proceedi ngs was
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reckless or in bad faith. See United States v. Associ ated

Conval escent Enters. Inc., 766 F.2d 1342 (9th Cr. 1985); United

States v. Blodgett, 709 F.2d 608 (9th Cr. 1983); Barnd v. Gty

of Tacoma, 664 F.2d 1339, 1342-1343 (9th Gr. 1982). But cf.

Reliance Ins. Co. v. Sweeney Corp., Muryland, 792 F.2d 1137, 1138

(D.C. Gr. 1986) (adopting a standard of "reckless indifference"
to the nerits of a clain).

In Aiveri v. Thonpson, supra at 1272, the Court of Appeals

for the Second Crcuit |ikened the inposition of a sanction under
28 U.S.C. section 1927 to the inposition of an award under a
court's inherent power to regulate its own proceedings. The
Court of Appeals identified the circunstances that mght lead to
a finding of bad faith as foll ows:

This bad-faith exception permtting an award of
attorneys' fees is not restricted to cases where the
actionis filed in bad faith. An inherent power award
may be inposed either for commencing or for continuing
an action in bad faith, vexatiously, wantonly, or for
oppressive reasons. "'[B]lad faith' may be found, not
only in the actions that led to the |lawsuit, but also
in the conduct of the litigation."™ * * *

diveri v. Thonpson, supra at 1272 (citations omtted).

Respondent concedes that Messrs. Sins and McWade engaged in
m sconduct in the trial of the test cases. W summrized the
Governnment m sconduct in Dixon Il as foll ows:

Messrs. Sinms and McWade negotiated a series of
contingent settlenent agreenents with M. DeCastro in
respect of the Thonpsons' tax liabilities in advance of
the trial of the test cases. The final Thonpson
settl enment agreenent provided for a reduction in the
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Thonpsons' tax liabilities for 1979, 1980, and 1981 for
t he purpose of generating refunds of tax and interest
that were used to pay M. DeCastro's attorney's fees.
The refunds actually made were nore than sufficient for
this purpose; the excess was received and retained by

t he Thonpsons. The Thonpson settl enent was not based
upon or influenced by the Thonpsons' participation in

t he Bauspar program

Messrs. Sinms and McWade negotiated a conti ngent
settlenment agreenent with M. Cravens in respect of the
Cravenses' tax liabilities for 1979 and 1980 in advance
of the trial of the test cases. Messrs. Sins and
McWade msled M. Cravens as to the nature and | egal
effect of his settlenent and the need for counsel at
the trial of the test cases. In so doing, they
forecl osed the possibility that the Cravenses woul d
becone clients of Chicoine and Hallett, and |l ater, of
M. lzen. They thereby reduced the effectiveness of
M. Cravens' presentations to the Court fromthe point
of view of all petitioners; the |likelihood that M.
Cravens woul d have informed counsel for test case
petitioners that his cases had been settled was al so
reduced.

Messrs. Sinms and McWade were the only persons in
the Honolulu District Counsel Ofice with know edge of
t he Thonpson and Cravens settlenents before and during
the trial of the test cases. Oher than M. Stevens
[ Chi ef of Special Procedures in the Collection Division
of the Honolulu District Director's Ofice], no one
else within the Internal Revenue Service was aware of
t he Thonpson and Cravens settlenents before or during
the trial of the test cases through the tinmes that the
Court issued its Dixon Il opinion and entered the
initial decisions in the test cases.

Before the trial of the test cases, M. MWade
intentionally msled the Court, with the conplicity of
M. DeCastro, by not disclosing the settlenent of the
Thonpson cases when he noved to set aside the Thonpson
pi ggyback agreenments. At the trial of the test cases,
Messrs. Sinms, McWade, and DeCastro intentionally msled
the Court regarding the status of the Thonpson cases by
not disclosing the settlenent of the Thonpson cases.

At the trial of the test cases, Messrs. Sins and McWade
intentionally msled the Court in simlar fashion
regarding the settlenent of the Cravens cases.
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M. MWade all owed M. Al exander to offer

m sl eadi ng testinony to the Court during the trial of

the test cases regarding his understanding that his tax

l[1abilities would be reduced in exchange for providing

assistance to M. McWade. [Dixon Ill, 77 T.C.M (CCH)

at 1696, 1999 T.C. M (R A), at 99-622 to 99-623.]

In sum Messrs. Sinms and McWade intentionally msled the
Court before, during, and after the trial of the test cases.
Further, the m sconduct described above |l ed the Court of Appeals
to remand the test cases to this Court for an evidentiary hearing
and has caused substantial continuing delay in the resolution of
the Kersting project cases. The Court and the parties have
expended substantial tinme, effort, and resources uncovering and
anal yzing the effects on these proceedi ngs of Messrs. Sins' and
McWade's m sconduct. \Wat we have found is a deliberate attenpt
by Messrs. Sins and McWade to mani pul ate and abuse the trial
process of the test cases.

Considering all the circunstances, we conclude that the
actions of respondent's counsel Sins and McWade in entering into
the secret settlenent agreenents were undertaken and carried out
in bad faith. Further, the circunstances in which those actions
wer e di scovered and brought to the attention of the Court and
petitioners have had the effect of multiplying the proceedings in
t hese cases "unreasonably and vexatiously". There is no
pl ausi bl e justification for those actions; Messrs. Sinms and

McWade engaged in a msguided attenpt to bolster unfairly the

Comm ssioner's position in cases in which the Comm ssioner was
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destined to prevail. Moreover, their m sconduct is properly
characterized as vexatious; ' they msled the Court, nanipul ated
the test case process, and caused a multiplication of the
proceedi ngs that has resulted in such substantial delay in
bringing the Kersting project cases to a close as to anount to an
obstruction of justice. The Comm ssioner's institutional good
faith in pronptly reporting the m sconduct to the Court does not
negate or abrogate the bad faith inherent in Messrs. Sins' and

McWade' s actions. See United States v. Associ ated Conval escent

Enters. Inc., supra at 1347 (Governnent's failure to nove to

di squalify opposing party's attorney did not mtigate or excuse
attorney's msconduct in failing to disclose his potenti al
conflict of interest to the Court until the eve of trial).

The Court shares the concerns expressed by the Court of

Appeals for the Ninth Grcuit in DuFresne v. Comm ssioner, 26

F.3d at 107, that it was necessary that these matters be
t horoughly ventilated "to determne the full extent of the wong
done by the government trial |awers". The resulting inquiry has

not had so nmuch to do with the nerits of petitioners' cases as it

13 Blacks Law Dictionary 1559 (7th ed. 1999), defines the
term "vexatious" as: "(O conduct) w thout reasonable or
probabl e cause or excuse; harassing; annoying."

14 A court may find an obstruction of justice not only when
a mscarriage of justice results but also when the course of
justice is unreasonably del ayed or burdened. See United States
v. Wells, 154 F.3d 412, 414 (7th Cr. 1998).
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has been a cost of Governnent operations incurred for the purpose
of determ ning the extent of the m sconduct of the Governnment's
| awers. The attorney's fees and related costs that petitioners
incurred in investigating that m sconduct and presenting the
matter to the Court at the evidentiary hearing are substanti al
and warrant redress.

Respondent contends that an award of attorney's fees and
costs is not justified on the ground that petitioners have
al ready been nore than adequately conpensated by the sanctions
i nposed upon respondent in Dixon Ill. W reject this contention.
The sanctions that the Court inposed in Dixon Ill were directed
at tinme-sensitive additions to tax and increased interest—itens
of liability that were indirectly conpounded by the delay in the
resol ution of these cases occasi oned by the m sconduct of the
Governnment's |lawers. In contrast, our decision to award
attorney's fees and costs is intended to conpensate petitioners
for the additional fees and costs that they incurred as a direct
consequence of that m sconduct.

I n Harper v. Conm ssioner, supra at 552, we observed that

"Unli ke an application for attorney's fees under section 7430,
there is no rate ceiling on attorney's fees inposed under section
6673(a)(2)." To the contrary, attorney's fees awarded under
section 6673(a)(2) are conputed by nmultiplying the nunber of
excess hours reasonably expended on the litigation by a

reasonable hourly rate. See id. at 549. Relying on cases
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deci ded under Rule 11 of the Federal Rules of C vil Procedure, we

concluded in Harper v. Conmm ssioner, supra, that a reasonabl e

hourly rate is the hourly fee that attorneys of simlar skill in
the area would typically be entitled to for the type of work in
guestion. See id. at 551, and cases cited therein.

We agree with respondent that Messrs. |zen, Jones, and
Sticht have failed, in varying degrees, to provide the Court with
sufficient information to determ ne the exact nunber of excess
hours that they reasonably expended in these cases as a result of
t he Governnent m sconduct, and that Messrs. Jones and Sticht have
nei ther addressed the reasonabl eness of their hourly rates nor
furni shed detailed billing statenents. W are particularly
troubled by M. lzen's persistent failure to produce the
docunent ati on requested by the Court despite repeated extensions
of time for conpliance. Nevertheless, the fact remains that the
test case and nontest case petitioners who participated in the
evidentiary hearing, as well as many other Kersting petitioners
who were not formal participants in the evidentiary hearing but
agreed to help fund the effort, incurred substantial attorney's
fees and costs follow ng the remand of the test cases by the
Court of Appeals. Though presented with |ess than an i deal
record, we shall award attorney's fees to petitioners based upon
an approxi mati on of the anount of the excess attorney's fees and
costs that petitioners incurred as a consequence of the

Gover nnent ni sconduct. See Ragan v. Commi ssioner, 135 F.3d 329,
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335 (5th Gr. 1998), affg. T.C. Menp. 1995-184, and cases cited

therein; cf. Cohan v. Comm ssioner, 39 F.2d 540, 544 (2d G r

1930) .

M. lzen has requested an award of attorney's fees of
approximately $1.2 mllion on behalf of his clients representing
anpunts that they paid to the Belton fund. M. |zen reported
that he had received $425,352.82 in attorney's fees fromthe
Bel ton fund.

It is now evident that only a relatively small fraction of
the amounts that M. lzen's clients paid to the Belton fund
shoul d be considered in determ ning the amount of the award
under section 6673(a)(2). As previously discussed, under no
circunstances will we award petitioners attorney's fees and costs
for any portion of the Belton fund used to pay for services
rendered to M. Kersting. W therefore exclude from
consideration all anmpbunts paid fromthe Belton fund
(approximately two-thirds of the total) to Messrs. Bradt and
Fujiwara and the law firm of Yenpuku and Kugi saki. There is no
evidence in the record that these anmounts were paid other than to
conpensate those attorneys for services provided to M. Kersting.
In addition, we inpose a further reduction to account for the
strong evidence that a significant portion of the $425, 352. 82
anount paid to M. lzen fromthe Belton fund al so represents
conpensation for services rendered to M. Kersting. In the

absence of evidence of the specific anmobunt attributable to such
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conpensation, we shall exclude fromthe renmai ni ng anount eligible
for an award of attorney's fees one-third of the anount that M.
| zen received fromthe Belton fund.

To recapitul ate, test case and nontest case petitioners
represented by M. Izen are entitled only to an award of
attorney's fees equal to two-ninths of the anmounts that they paid
to the Belton fund. W have arrived at this fraction by
elimnating fromconsideration all attorney's fees and costs
incurred in providing services to M. Kersting, including the
two-thirds of the Belton fund paynents to Messrs. Bradt and
Fujiwara and the law firm of Yenpuku and Kugi saki, and one-third
of the ampbunt that M. |zen received fromthe Belton fund.?®®

Messrs. Jones and Sticht have also failed to prove the
anount of attorney's fees that their clients incurred as a
consequence of the Governnent m sconduct in the trial of the test
cases. Consistent with the precedi ng di scussion, we are prepared
to award their clients attorney's fees and costs pursuant to
section 6673(a)(2) in anpbunts reduced fromthose clainmed. In the
absence of satisfactory substantiation and justification of the
actual attorney's fees and costs incurred, we shall award
attorney's fees and costs in anmounts equal to two-thirds of the

anounts clainmed by Messrs. Jones and Sticht.

1 Qur orders in these cases will give effect to our
hol ding on this point on the basis of the anobunts that M. |zen
has reported that his clients contributed to the Belton fund.
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The Court has inherent power to protect its own proceedi ngs

from abuse, oppression, and injustice. See Fu Inv. Co. V.

Comm ssioner, 104 T.C 408, 410-411 (1995); Harper v.

Commi ssi oner, supra; see al so Chambers v. NASCO, Inc., 501 U S.

32 (1991). To give full effect to our award of attorney's fees
and costs, we exercise our inherent power and grant petitioners

i nterest on such award. Cf. BankAtlantic v. Blythe Eastnan Pai ne

Webber, Inc., 12 F.3d 1045, 1052-1053 (11th Gr. 1994). In

particular, the decisions that we shall enter in the test cases
and the orders we shall issue in the nontest cases wll provide
that interest will accrue in petitioners' favor--fromthe date of
such decisions and orders--at the applicable rates for

under paynents under sections 6601(a) and 6621(a)(2).1

1. Additional Sanctions

In addition to requesting an award of attorney's fees and
costs, M. Sticht contends that we should (1) adjust the
Rinaldis' tax liabilities for taxable years prior to 1987 in
accord with the 20-percent settlenent offer that respondent
w t hdrew on Decenber 31, 1986, (2) elimnate the R naldis' tax
liabilities for taxable years after 1986, and (3) elimnate the
Rinaldis'" liability for interest after Decenmber 31, 1986. M.

Sticht bases his requests for relief on the assunptions that, had

16 Contrary to petitioners' request, we shall not direct
respondent to pay imediately the awards in question. W shal
sinply include the amount of the award in each decision and order
referred to above.
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the Rinaldis been inforned of the Thonpson and Cravens
settlenents in late 1986, the R naldis would have i mredi atel y
settled their cases based on the 20-percent settlenent offer,
t hereby avoi ding the accrual of additional interest on their
l[iabilities, and the R naldis would not have continued to
participate in the Kersting prograns during the years 1987
t hrough 1991.

We considered and rejected simlar clains for relief in
Dixon Il1; there sinply is no justification for adjusting the
Rinaldis' tax liabilities to account for the 20-percent
settlenment offer. Messrs. Sins and McWade began offering 20-
percent settlenments between Septenber and Decenber 1986. During
this period, the settlenent offer was not w dely di ssem nat ed.
Al settlement offers were withdrawn on or about Decenber 31
1986--in advance of the February 1987 Maui session. However,
Messrs. Sinms and McWade revived the 20-percent settlenent offer
after devel opnents at the February 1987 Maui session led to a
delay in the trial of the test cases. |In early 1988, Robert J.
Chi coine and Darrell D. Hallett (collectively Chicoine and
Hal l ett), then counsel to a nunber of test case petitioners, sent
letters to the test case petitioners and to other Kersting

program partici pants recomendi ng that they accept the 20-percent

7 The details concerning the 20-percent settlenent offer
are set forth in Dixon IIl, 77 T.CM (CCH) at 1659-1662, 1999
T.CM (RA, at 99-576 to 99-580.
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settlenment offer. At the sane tinme, M. Kersting had witten a
formletter to Kersting program participants denounci ng Chi coi ne
and Hallett and the 20-percent settlenent offer. M. Kersting
subsequently fired Chicoine and Hallett for recommendi ng the 20-
percent settlenent. The 20-percent settlenent offer eventually
was Wi thdrawn prior to the trial of the test cases in January
1989.

We see no conpel ling causal |ink between the Governnent
m sconduct and the R naldis' failure to accept the 20-percent
settlenment offer. As discussed above, Chicoine and Hallett
strongly recommended in early 1988 that all Kersting program
participants accept the 20-percent settlenent offer.
Unfortunately for the Rinaldis, it appears that they (and many
ot her Kersting program participants) were victins of M.
Kersting's spurious and self-serving advice that they reject the
20-percent settlenment offer and refrain from payi ng any anounts
to the Internal Revenue Service.!® |In any event, there is no

i ndication that Messrs. Sinms and McWade took any affirmative

8 Contrary to M. Kersting' s advice, sone program
participants agreed to settle their cases in full and/or nmade
paynents in late 1986 in respect of the deficiencies and interest
accrued to that time in order take advantage of the ful
deductibility of personal interest, which was about to be phased
out for 1987 and | ater years. For those petitioners who paid
their deficiencies in full, our decision to award attorney's fees
and costs will produce refunds. On the other hand, those
petitioners who inprudently followed M. Kersting' s advice now
face enornous liabilities as a result of the inexorable force of
conpound i nterest.
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steps to deny the R naldis a 20-percent settlenent. Consistent
with our holding in Dixon Ill, the Rinaldis are bound by the
Court's decision in the test cases. W shall deny so nmuch of M.
Sticht's notion as requests sanctions other than an award of
attorney's fees and costs.

[, Concl usi on

Consi stent with the precedi ng discussion, we shall grant
Messrs. lzen's and Jones' notions for attorney's fees and costs
and M. Sticht's notion for sanctions insofar as we award
petitioners attorney's fees and costs as nore fully described in
this opinion. However, we shall deny Messrs. lzen's and Jones
notions for sanctions, and so nuch of M. Sticht's notion for
sanctions as seeks relief beyond attorney's fees and costs. To

reflect the foregoing,

Appropriate orders and decisions wll be

entered in docket Nos. 9382-83, 4201- 84,

15907-84, 40159-84, 22783-85, 30010-85,

30979-85, and 29643-86.

Appropriate orders will be issued in

docket Nos. 17646-83, 35608-86, 19464-92,

621-94, 7205-94, and 9532-94.




