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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
MARVEL, Judge: Respondent determ ned a deficiency in the
Federal incone tax of petitioners Bernardus A P. Dobbe and

Kl azina W Dobbe (M. and Ms. Dobbe or the Dobbes) of $34,614
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for the taxable year 1993. Respondent al so determ ned a
deficiency in the Federal incone tax of petitioner Holl and
Anerica Bulb Farms, Inc. (Holland Anerica), of $35,304 for its
fiscal year ended Septenber 30, 1993 (FYE 1993). Petitioners
filed separate petitions contesting respondent’s determ nations.
Because these cases present common issues of fact and | aw, they
were consolidated for trial, briefing, and opinion pursuant to
Rul e 141(a).?

After concessions,? the issues for decision are:

(1) Whether Holland Anmerica is entitled to deduct the
foll owi ng expenses as ordi nhary and necessary busi ness expenses
under section 162(a): (a) $35,296 in | andscapi ng expenses, (b)
$34, 246 in grocery expenses reinbursed to M. and Ms. Dobbe, (c)
$12, 203 for the construction of a new solarium attached to M.

and Ms. Dobbe’ s residence, (d) m scell aneous expenses cl ai ned

Al section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure. Monetary anmounts are
rounded to the nearest dollar.

2ln the notice of deficiency, respondent disallowed a
deduction of $3,926 by Holland Anerica for a tel ephone system
Before trial, the parties agreed that Holland Anerica’s
expenditure of $3,926 will be treated as a capital expense and
that Holland Anerica will be all owed depreciation deductions
under secs. 167 and 168 using MACRS gui delines and a 7-year
recovery period. Accordingly, Holland Anerica’ s taxable incone
for FYE 1993 is increased $3,926 to reflect Holland Anerica’s
concessi on concerning the deductibility of the expense under sec.
162(a) and decreased $982 to reflect the depreciation deduction
conceded by respondent.
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for electricity ($2,000), real estate property tax ($2,054), and
hazard i nsurance prem uns ($350) attributable to the Dobbe
residence, and (e) $1,455 for the cost of a set of golf clubs
given to a flower bulb broker/sal esman;

(2) whether M. and Ms. Dobbe are entitled to exclude
rei mbursenent for groceries of $34,276 fromtheir income under
section 119(a); and

(3) whether the paynent by Holland America of the expenses
listed in (1) above resulted in constructive dividends to M. and
Ms. Dobbe.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts is incorporated herein by this
ref erence.

M. and Ms. Dobbe are married and resided at 1066 South
Peki n Road, Wodl and, Washi ngton, on the date their petition was
filed. Holland Anerica’s principal place of business was al so
1066 Sout h Pekin Road, Wodl and, Washington, on the date its
petition was fil ed.

Hol | and Anerica, a subchapter C corporation incorporated in
1988 under the laws of the State of Washington, is engaged in the
busi ness of inporting and growi ng flower bul bs, which it sells to
cut flower producers. Since 1988, M. and Ms. Dobbe have been

t he sol e sharehol ders of Holland Anerica. During the taxable
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years at issue, M. Dobbe was the president of Holland Anerica,

and Ms. Dobbe was the vice president, treasurer, and secretary
of Holland Anerica. Holland Anerica used the accrual nethod of

accounting and a fiscal year ended Septenber 30 for all rel evant
years.

1066 Sout h Peki n Road

M. and Ms. Dobbe have owned the property |located at 1066
Sout h Pekin Road since approximtely 1981. The property consists
nmostly of cropland but al so includes sone noncropl and on which
war ehouses, a shed for storing machi nery, various greenhouses,
and M. and Ms. Dobbe’s personal residence are |located. Holland
America’s main office is attached to the side of the Dobbe
residence. The office and the residence share a conmon driveway.
During 1993, M. and Ms. Dobbe and their children lived in the
resi dence year round.

From 1989 t hrough Septenber 30, 1991, two separate annual
witten | eases were in effect. The “Building Lease Agreenent”
| eased “that certain warehouse and shed” to Holland Anerica “for
t he purpose of packaging, storing and maintaining bul bs and cut
fl owers, and maintaining equi pnent” for $3,500 per nonth. The
“Lease of Crop Land” |eased the cropland for horticulture
pur poses for $5,200 per nmonth. From Cctober 1, 1991, through
Sept enber 30, 1993, a conprehensive annual witten | ease replaced

the separate | eases, but the categories of property covered by
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the | eases did not change. Under the conprehensive |ease in
effect for the periods at issue here, M. and Ms. Dobbe |eased
“t hose certain warehouses and shed” and “the crop |land” at 1066
Sout h Pekin Road. None of the | eases from 1988 t hrough Septenber
30, 1993, contained any reference whatsoever to M. and Ms.
Dobbe’ s residence, and their scope was not anbi guous. The | eases
did not include the Dobbe residence.

Hol | and Anerica’'s Shar ehol der Loans

Hol | and Anerica has been financed, in part, by sharehol der
| oans since its incorporation in 1988. Holland Anerica’s
ltability to its sharehol ders was reflected in annual corporate
m nutes and evi denced by annual prom ssory notes.

Hol | and Aneri ca deposited noney each nmonth into an accounts
payable liability account (accounts payable account), which was
used to account for both unpaid accrued rent under its | ease and
i nterest accruing on the promssory notes. M. and Ms. Dobbe
reported both the interest and the rent as inconme on their
Federal inconme tax returns. Throughout each year, Holl and
Aneri ca deducted funds fromthe accounts payable account as it
made paynments on behalf of M. and Ms. Dobbe for personal
expenses. At the end of each accounting year, the bal ance of the
accounts payabl e account was reconciled. |If the accounts payable
account was positive (corporation owed noney to M. and Ms.

Dobbe), Holland Anmerica would pay the balance to M. and Ms.
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Dobbe; the Dobbes would then | end the noney back to Hol | and
Arerica to neet its business needs. The anmount |ent back was
added to the principal balance of the prom ssory notes payabl e by
Hol | and Anerica to M. and Ms. Dobbe. |If the account bal ance
was negative (sharehol ders owed noney to corporation), because
paynments for M. and Ms. Dobbe’s personal expenses exceeded the
rent and interest obligations, the bal ance was credited agai nst
the principal of the prom ssory notes.

As of Septenber 30, 1992 and 1993, Holland Anerica owed M.
and Ms. Dobbe $893, 701 and $1, 200, 000, respectively. The
expenses at issue in this case were treated as busi ness expenses
and not as personal expenses for purposes of the accounting
prot ocol described above.

1993 Deducti ons

Hol | and Anerica claimed, and respondent disallowed, the

foll ow ng deductions for FYE 1993:

Deducti on Anount di sal | owed
Advertising (landscaping) $35, 296
Supplies (groceries) 34, 246
Smal |l tools (solarium 12, 203
M scel | aneous expenses

Property tax 2,054
Hazard insurance prem unms 350
Electricity 2,000
Enpl oyee rel ations (golf clubs) 1, 455

Landscapi ng

In 1993, Holland Anerica hired a | andscapi ng service to

i nprove the grounds at 1066 South Pekin Road with extensive new
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| andscapi ng. The | andscapi ng consi sted of new grass, trees,
bushes, shrubs, and flowers installed primarily near and
surrounding M. and Ms. Dobbe s residence. Holland Anerica paid
$35,296 for the | andscapi ng services and deducted this anmount as
an “advertising expense” on its FYE 1993 Federal incone tax
return.

G oceries

On Septenber 10, 1991, Holl and Anerica adopted a corporate
policy that required its officers to be available for duty at al
times in order to discharge their duties properly and to nonitor
all activities on the farm including the maintenance of coolers
to protect bul bs and the overseeing of bulb and fl ower harvesting
activities. The policy “required the corporation to pay for the
officers neals and lodging in the performance of their duties.”
The policy was approved by M. and Ms. Dobbe, acting in their
capacity as corporate officers, and was nenorialized in Holland
Anerica s corporate mnutes. The policy was renewed each year
and was in effect throughout Holland Anerica s FYE 1993.

Pursuant to the above policy, Holland Anerica rei nbursed M.
and Ms. Dobbe in Novenber 1993 for all of M. and Ms. Dobbe’s
groceries purchased from January 1989 through Septenber 1993.

Ms. Dobbe had initially paid for the groceries by checks drawn
on her personal checking account. The anount rei nbursed,

$34, 246, represented the cost of groceries for every neal
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prepared or eaten by the Dobbe famly at their hone from January
1989 through Septenber 1993. Only $6,417 of the anount
rei mbursed was for groceries purchased during Holland Anerica’s
FYE 1993. Holland Anerica paid the grocery reinbursenent only to
M. and Ms. Dobbe and not to any other enployees because the
policy covered only corporate officers.

Hol | and Aneri ca deducted the grocery rei nbursenment of
$34,246 fromits FYE 1993 Federal income tax return as
“supplies”. M. and Ms. Dobbe excluded the rei nbursed anount
fromtheir 1993 gross incone.

Sol arium

Bef ore 1993, the Dobbe residence had only one sol arium
attached to it (old solarium. The old solariumis near the pool
behi nd the house and has a sitting area and a hot tub. No tax
deduction was ever taken for the old solarium

During FYE 1993, Holland Anerica paid $12,203 for the
construction of a new solariumon the Dobbe residence (new
solariunm). The new solarium s door |eads out of M. and Ms.
Dobbe’ s kitchen and dining area. Unlike the old solarium the
new solariumis built primarily of glass, and its floor is nmade
of teakwood.

After the construction of the new sol ari um was conpl et ed,
Hol | and Anerica used it at some point during FYE 1993 to

experinment wwth growing at | east one new plant. The record,
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however, does not reveal whether the new sol ari umwas used for
busi ness purposes after Septenber 30, 1993. On its FYE 1993
Federal inconme tax return, Holland Anmerica deducted the entire
cost of the new solariumas a “small tools” expense.

M scel | aneous Expenses

During FYE 1993, Holland Anerica paid various expenses
associated with the property located at 1066 South Pekin Road,
including electricity, property tax, and hazard insurance
prem uns.

Hol | and Anerica paid and deducted the entire electricity
bill associated with the property for FYE 1993. In FYE 1993,
there were approxi mately six or seven separate electricity neters
for various buildings on the property. There was only one
electricity neter attached to M. and Ms. Dobbe’ s residence.
Hol | and Anmerica paid the $2,000 electricity bill attributable to
t he Dobbe residence, as shown by a separate electricity neter,
and deducted the entire anount on its Federal incone tax return.

Hol | and Anerica al so paid, and clainmed a deduction for, the
entire property tax associated with the property at 1066 South
Peki n Road, including that portion determ ned to be associ ated
with M. and Ms. Dobbe’s residence ($2,054).

Lastly, Holland Anmerica paid, and clainmed a deduction for,

all hazard i nsurance prem uns associated with the property
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| ocated at 1066 South Pekin Road. Premuns attributable to M.
and Ms. Dobbe’s residence ($350) were included in the anount
deduct ed.

Deduction for Golf d ubs

During FYE 1993, Holland Anerica purchased a set of golf
clubs for R nus Heenskerk, a flower bulb sal esman/ broker for
Hol | and Anmerica who worked in The Netherlands. As a conm ssioned
broker, M. Heenskerk received sal es conm ssions from both
Hol | and Anerica, as purchaser, and fromthe seller. The sales
comm ssions were based on sale prices and were included in the
purchase prices Holland Anerica paid for the bul bs.

Hol | and Anerica did not issue a Form W2, Wage and Tax
Statenment, or a Form 1099, M scellaneous Inconme, to M. Heenskerk
for the golf clubs. Holland America purchased the golf clubs for
M. Heenskerk as an incentive for future performance and in
appreciation for his past service to the conpany. Holland
Anerica deducted the entire cost of the golf clubs, $1,455, as an
“Enpl oyee Rel ati ons” expense or “Custoner Ref” expense.

OPI NI ON

. Was M. and Ms. Dobbe’'s Residence Leased to Holl and Anerica
Duri ng and Before FYE 19937

I n support of their position that Holl and Anerica was
entitled to deduct the grocery expense reinbursenent and the
vari ous expenses paid with respect to the Dobbe residence,

petitioners argue that the Dobbe residence was | eased to Hol | and
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Anmerica during FYE 1993 and prior periods. Petitioners offered
testimony from M. and Ms. Dobbe and fromtheir accountant to
prove that (1) the witten |leases in effect during FYE 1993 and
prior years included the Dobbe residence, and (2) even if the
witten | eases did not include the residence, there was an oral
| ease covering the residence during FYE 1993 and prior years.
Respondent objected to the testinony, citing Washington State’s
parol evidence rule. W conditionally admtted the testinony
over respondent’s objection but reserved final ruling and
directed the parties to brief the issue. Upon consideration of
the applicable |l aw and the evidence in the record, we concl ude
that the testinony is adm ssible solely on the question of

whet her petitioners entered into an oral |ease covering the
resi dence.

A. The Parol Evidence Rule

It is well settled that the State | aw applicable to the
contract at issue governs whether parol evidence is adm ssible.

See Estate of Craft v. Conm ssioner, 68 T.C. 249, 262 (1977),

affd. per curiam 608 F.2d 240 (5th Gr. 1979). The parties agree
t hat Washington State |law applies to the |eases at issue in this
case. Under Washington State |law, the general rule is that

“parol evidence is not adm ssible for the purpose of adding to,
nmodi fying, or contradicting the terns of a witten contract, in

t he absence of fraud, accident, or nmstake.” Berqg v. Hudesnan,




- 12 -
801 P.2d 222, 229 (Wash. 1990). However, “extrinsic evidence is
adm ssible as to the entire circunstances under which the
contract was nade, as an aid in ascertaining the parties’
intent.” 1d. at 228. For parol evidence to be admssible, it is
not necessary that we first find that the contract is anbi guous.
See id. at 230. The Suprene Court of Washington clarified that

as stated in dsen v. N chols, 86 Wash. 185, 149 P
668, parol evidence is adm ssible to show the situation
of the parties and the circunstances under which a
witten instrunment was executed, for the purpose of
ascertaining the intention of the parties and properly
construing the witing. Such evidence, however, is
adm tted, not for the purpose of inporting into a
witing an intention not expressed therein, but with
the view of elucidating the neaning of the words

enpl oyed. Evidence of this character is admtted for
the purpose of aiding in the interpretation of what is
in the instrument, and not for the purpose of show ng

intention independent of the instrument. It is the
duty of the court to declare the nmeaning of what is
witten, and not what was intended to be witten. |If

the evidence goes no further than to show the situation

of the parties and the circunmstances under which the

i nstrunment was executed, then it is admssible. [Id. at

229- 230; enphasi s added. ]

In Berg, the Suprenme Court of Washington nade it clear that
this rule authorizes the use of extrinsic evidence only to
interpret the neaning of the words of a contract, and “not for
t he purpose of showi ng intention independent of the instrunent.”

Id.; see also Hollis v. Garwall, Inc., 974 P.2d 836, 842-847

(Wash. 1999); In re Marriage of Schweitzer, 937 P.2d 1062, 1066

(Wash. 1997).
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In Ban-Co Inv. Co. v. Loveless, 587 P.2d 567, 573 (Wash. C

App. 1978), the Washington Court of Appeals enphasized that to be
adm tted under the parol evidence rule, parol evidence should not
vary or contradict that which has been reduced to witing but
nmust be additional to and consistent with the contents of the
docunent. The court stated:

Peopl e have the right to make their agreenments partly

oral and partly in witing, or entirely oral or

entirely in witing; and it is the court’s duty to

ascertain fromall relevant, extrinsic evidence, either

oral or witten, whether the entire agreenent has been

incorporated in the witing or not. That is a question

of fact. [ld. at 572.]

In this case, the disputed testinony was offered not to
prove the circunstances under which the witten | eases were
executed but rather to prove that the parties to the | eases
intended to include the Dobbe residence in the | eases.
Petitioners argued that the | eases were not conplete and that
nore property was covered by the | ease agreenents than was
explicitly stated therein. Petitioners argued, in the
alternative, that the testinony proves that petitioners agreed
upon a “second oral |ease” |easing the Dobbe residence to Holl and
Aneri ca.

Because the disputed testinony was offered, in part, to

expand the scope of the leases in a manner inconsistent with and

beyond that clearly stated therein, in violation of Washi ngton

State’s parol evidence rule, see Berg v. Hudesnman, supra, we
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agree with respondent that the parol evidence rule prevents
petitioners fromusing the testinony to expand the scope of the
witten | eases. W neverthel ess conclude that the disputed
testinmony is adm ssible on the question of the existence of a
separate oral |ease, and we overrul e respondent’s objection.

B. The Alleged Oal Lease

To overcone the fact that the witten | eases did not
enconpass the Dobbe residence, petitioners contended at trial
that there was also an oral |ease by which M. and Ms. Dobbe
| eased their residence to Holland America during 1993 and prior
years. The only proof in support of petitioners’ contention,
however, was the testinony of M. and Ms. Dobbe and their
accountant that M. and Ms. Dobbe intended to | ease the
residence to Holland Anerica. Petitioners conceded at trial that
no additional rent was paid by Holland Anerica for the residence
and offered no testinony whatsoever regarding the other terns and
conditions normally included in a valid and enforceabl e | ease.

Under Washington State law, a valid | ease nust identify the
property | eased, the parties to the | ease, and the terns and
conditions of the lease, including the rent or other
consideration paid or to be paid for the | easehold interest. See

Emich v. Connell, 716 P.2d 863, 867 (Wash. 1986). WNbreover,

Washi ngton State’'s statute of frauds requires that an agreenent

to lease for nore than 1 year be in witing. See Famly Med.
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Bldg., Inc. v. State, Dept. of Soc. & Health Servs., 702 P.2d

459, 461 (Wash. 1985).

We are not required to accept the self-serving testinony of
a taxpayer or witnesses closely aligned with the taxpayer’s
position in circunstances where the testinony is uncorroborated

by other reliable sources and is not credible. See Tokarski v.

Conm ssioner, 87 T.C. 74, 77 (1986). The dearth of credible

evi dence in support of petitioners’ position that an oral |ease
covered the Dobbe residence during the relevant periods and the
failure of petitioners to prove that any rent was paid for the

al |l eged oral |ease conpel a conclusion that the Dobbe residence
was not | eased to Holland Anmerica. After evaluating the facts in
this record and wei ghing them against the testinony of M. and
M's. Dobbe and their accountant, we hold that petitioners have
failed to prove that M. and Ms. Dobbe orally | eased their
residence to Holland Anerica at any tinme from 1989 through FYE

1993. See Rule 142(a); cf. Ban-Co Inv. Co. v. Loveless, supra at

573 (“the existence of the oral agreenent was proven by
substantial evidence (including docunentary evidence) other than
merely the testinony of the parties alleging it”).

1. Was Holland Anerica Entitled To Deduct Vari ous Expenses as
O dinary and Necessary Busi ness Expenses?

Section 162(a) permts a taxpayer to deduct expenses paid or
incurred during the taxable year in carrying on the taxpayer’s

trade or business. Deductions are strictly a matter of
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| egi sl ative grace; Holland Anmerica bears the burden of

substantiating clai ned deductions. See Rule 142(a); |NDOPCO

Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); Welch v. Helvering,

290 U.S. 111 (1933).

In order for Holland Anerica to neet its burden of proof, it
must prove that the expenses deducted (1) were paid or incurred
during the taxable year, (2) were incurred to carry on its trade
or business, and (3) were ordinary and necessary expenditures of

the business. See sec. 162(a); Conm ssioner v. Lincoln Sav. &

Loan Association, 403 U S. 345, 352 (1971). An expense is

ordinary if it is customary or usual wthin a particular trade,
busi ness, or industry or relates to a transaction “of common or
frequent occurrence in the type of business involved.” Deputy v.
du Pont, 308 U. S. 488, 495 (1940). An expense is necessary if it
is appropriate and hel pful for the devel opnent of the business.

See Comm ssioner v. Heininger, 320 U. S. 467, 471 (1943).

Personal, living, or famly expenses are not deductible. See
sec. 262(a).

We hold that none of the expenses in dispute, except the
cost of the golf clubs, was properly deducted under section
162(a). Qur reasons are set forth bel ow

A | n General

Petitioners adanmantly asserted an aggressive and

nondi scerni ng position regardi ng the di sputed expenses deducted
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by Holland Arerica. They insisted that M. and Ms. Dobbe | eased
to Holland Anerica the entire property |located at 1066 South
Peki n Road, including the Dobbe residence. By reason of its
al | eged | easehold interest in the Dobbe residence, Holland
Anmerica clained it furnished | odging and neals on its business
premses to M. and Ms. Dobbe and is entitled to deduct 100
percent of M. and Ms. Dobbe’s personal |odging and grocery
costs as its business expenses.

As we previously held, the witten | eases in effect for
periods prior to Cctober 1, 1993, did not cover the Dobbe
resi dence. Although the record establishes that M. and Ms.
Dobbe set aside a portion of their residence as Holland Anerica’s
busi ness office, the record is devoid of any persuasive evidence
establishing that any part of the Dobbe residence actually was
rented by Holland Anerica and, in particular, that any of the
rent paid by Holland Anrerica to M. and Ms. Dobbe was
attributable to the residence. Wth this framework in mnd, we
address each of the disputed expense categories.

B. Landscapi ng (“Advertisi ng” Expense)

Petitioners argued that the entire | andscapi ng expense,
incurred primarily to install |andscaping near and surroundi ng
M. and Ms. Dobbe’s residence, was properly deducted under
section 162. According to petitioners, the new | andscapi ng was

necessary to inprove the “first inpression” of Holland Anmerica’s
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busi ness and al |l owed Hol | and Anerica to display and pronote its
products to the public. Respondent contends the najority of the
| andscapi ng was done to inprove the grounds surrounding M. and
Ms. Dobbe’ s residence, including the front, side, and back yards
and the area near the outdoor swi mm ng pool; therefore, the
i nprovenents nmade to property owned by M. and Ms. Dobbe
primarily benefited M. and Ms. Dobbe personally and are not
deducti bl e as a busi ness expense.?

Under appropriate circunstances, |andscapi hg expenses nay be
deducti bl e when the expenses legitimately are connected to the
taxpayer’s trade or business and the requirenents for

deductibility otherwise are net. See Hefti v. Conm ssioner, T.C

Meno. 1988-22, affd. 894 F.2d 1340 (8th Cr. 1989); Rhoads v.

Comm ssioner, T.C Meno. 1987-335. \Wen, however, a corporation

makes an expenditure that primarily benefits the corporation’s

3In the notice of deficiency, respondent determ ned, in the
alternative, that, if any of the |andscaping costs are ordinary
and necessary busi ness expenses, the expense is a capital
expenditure that is not deductible but is subject to depreciation
under the MACRS guidelines with a 15-year recovery period. See
Al abama-Ga. Syrup Co. v. Conmissioner, 36 T.C 747 (1961), revd.
on ot her grounds sub nom Whitfield v. Comm ssioner, 311 F.2d 640
(5th CGr. 1962). The record does not contain any evidence as to
the useful lives of the various installations, nor does the
record di scl ose how Holl and Anerica had any depreciable interest
in the | andscaping. Holland Arerica did not own the property on
whi ch the | andscaping was installed, nor did it have a | easehold
interest covering that part of the property. W need not deci de,
however, whether the | andscapi ng expense nust be capitalized
because of our holding, infra, that the | andscapi ng was not an
ordi nary and necessary busi ness expense.
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sharehol ders and only tangentially benefits the corporation’s
busi ness, the amount of the expenditure may be taxed to the

shar ehol der as a constructive dividend and is not deductible

under section 162. See Hood v. Comm ssioner, 115 T.C. _ |

(2000) (slip op. at 13-14); Magnon v. Comm ssioner, 73 T.C. 980,

993-994 (1980); Anerican Insulation Corp. v. Comm ssioner, T.C

Meno. 1985-436.

We accept, for the sake of argunent, that the appearance of
a business and its grounds can contribute to the success of the
busi ness. W al so acknow edge that Holland Anerica' s clients
visited the farmregularly. Mst, if not all, of the | andscaping
i nprovenents, however, were installed near and surrounding M.
and Ms. Dobbe’s residence. The residence and its grounds were
owned by M. and Ms. Dobbe and were not |eased to Holl and
Anmerica. Although sone of the inprovenents could be seen by
Hol | and Anerica’s custonmers who visited the farmfor business
pur poses, 4 the incidental benefit to the corporation does not
trunp the primarily personal benefit to M. and Ms. Dobbe.

Petitioners did not introduce any evidence to denonstrate
how much of the | andscaping cost, if any, could be allocated to

Hol | and Anerica’s | easehold interest. Moreover, petitioners

“Sonme of the inprovenents, including inprovenents by the
out door sw mm ng pool and areas on the back and side of the
resi dence, barely were visible to custoners entering the
dri veway.
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offered little evidence that the | andscaping i nprovenents were
appropriate or necessary to the maintenance and devel opnent of

Hol | and Anerica’'s business. See Conm ssioner v. Heininger, 320

U S at 471. Drive-by custonmers accounted for a very small
percentage of Holland Anerica s sales, and there is no evidence
in the record denonstrating that sales to Holland Anerica’s
regul ar custoners increased in any material way as a result of
the inprovenents. At trial, Martin Meskers, a flower grower from
Oregon who has purchased bul bs from Hol | and Anerica since its
i ncorporation and spends about $500, 000 per year at Hol |l and
Anerica, testified that the new | andscapi ng was nice and gave a
good first inpression. M. Meskers admtted, however, that he
still would spend the sanme anount per year even if the
| andscapi ng was not as nice because Holland Anerica carries the
product he needs.

We hold that petitioners have not proven that the
| andscapi ng expenses were ordi nary and necessary busi ness
expenses deducti ble by Holland Anerica under section 162.

C. Goceries (“Supplies” Expense)

I n Novenber 1993, Holland America reinbursed M. and Ms.
Dobbe in the anpbunt of $34,246 for all groceries purchased for
every neal prepared or eaten by the Dobbe famly at their hone
fromJanuary 1989 through Septenber 1993. Holland Anerica

deducted the entire rei nbursenment as a “supplies” expense on its
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FYE 1993 Federal incone tax return.® Respondent disallowed the
deduction. W uphold respondent’s determ nation.

A corporate policy pronulgated for the first tinme in
Novenber 1991 required Holland Anerica s corporate officers, M.
and Ms. Dobbe, to be present on the farmat all tinmes to nonitor
activities and deal with problens on the farm That policy al so
required Holland Anerica to furnish |odging and neals to M. and
Ms. Dobbe. Although the policy contained no provision making it
retroactive to 1989 or authorizing Holland America to reinburse
M. and Ms. Dobbe for their grocery expenses, Holland Anerica
relied on the policy to justify reinbursing M. and Ms. Dobbe
for all their groceries purchased from January 1989 through
Septenber 1993. Petitioners conceded that the groceries were
consuned by M. and Ms. Dobbe, their children, and occasi onal

busi ness clients and visitors.?®

SO the $34, 246 rei nbursed by Holland America for the cost
of groceries, only $6,417 was for groceries purchased from Cct.
1, 1992, through Sept. 30, 1993. Respondent argues that, even if
the corporate policy covers grocery reinbursenment and supports a
deduction for sone part of the reinbursenent, Holland Anerica is
not entitled to deduct on its FYE 1993 return the cost of
groceries purchased in prior fiscal years. W do not need to
address this issue in light of our holding.

®Hol | and Anerica has not argued that sec. 274(n) appli es,
and M. and Ms. Dobbe have not argued that the reinbursenent
they received for the cost of their groceries is excluded from
their inconme under sec. 132 as a “de mnims fringe” benefit.
See Boyd Gam ng Corp. v. Conm ssioner, 177 F.3d 1096 (9th Cr
1999), revg. T.C Meno. 1997-445.
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CGenerally, nmeal expenditures are treated as personal
expenses and are not deductible for Federal inconme tax purposes.

See sec. 262; Rhoads v. Conm ssioner, T.C. Meno. 1987-335;

Fenst er maker v. Conmi ssioner, T.C. Menp. 1978-210; sec. 1.262-

1(a) and (b)(5), Income Tax Regs. Only those neal expenditures
that satisfy the requirenents for deductibility under section
162(a) may be deducted as busi ness expenses.

Hol | and Anerica has failed to prove that its rei nbursenent
of M. and Ms. Dobbe’' s grocery expenses, covering a 5-year
period, was anything nore than the paynment of a personal expense
of its sharehol ders-officers. Al though Holland Anerica contended
that the rei nbursenent net the requirenments of section 162(a), it
did not offer any credible evidence to show that the
rei mbursenment was ordi nary or necessary under the circunstances
i nvol ved here. M. and Ms. Dobbe lived on the farm They
bought groceries and cooked their neals in their own hone.

Al t hough M. and Ms. Dobbe were involved in the day-to-day
operation of the farmand may have eaten neals occasionally while
addressing issues on the farm they did so for their own

conveni ence. The nere possibility that an energency may ari se on
the farm does not convert a personal expense into a business

expense. See Rhoads v. Comm ssioner, supra.

Hol | and Anerica had ot her enpl oyees in addition to M. and

M's. Dobbe, yet the corporate policy was limted solely to M.
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and Ms. Dobbe. Holland Anmerica did not denonstrate that M. and
Ms. Dobbe were the only enpl oyees avail able for or capabl e of
dealing with farmenergencies or that its reinbursenent of M.
and Ms. Dobbe’ s grocery expenses was necessary to ensure that
conpet ent enpl oyees woul d be available to deal with such
energenci es during customary neal tines.

Al t hough busi ness custoners occasionally stayed overni ght at
the farmand sonme of the groceries presumably were consuned by
them ’ Holl and Anerica has not argued that the anmount paid as
rei mbursenment nust be apportioned to refl ect business and
personal use. Rather, Holland Anmerica seeks to deduct the cost
of all groceries consuned by M. and Ms. Dobbe, their famly,
and visitors, regardl ess of whether the groceries were consuned
in connection with a legitimte business activity. Holland
Anerica concededly did not keep any records that would permt us
to isolate those costs incurred for business, if any. Wthout a
nmore definitive record, any all owance woul d anount to ungui ded

| argess. See Wllians v. United States, 245 F.2d 559, 560 (5th

Cr. 1957); Reynolds v. Conmm ssioner, T.C Meno. 2000-20;

Wllians v. Conm ssioner, T.C Meno. 1998-93. Accordingly, we

'Nei ther Holland Anerica nor M. and Ms. Dobbe maintai ned
any records of the people who visited the Dobbe residence and/or
consuned neal s there allegedly for business purposes. See sec.
274(d).
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uphol d respondent’s determ nation disallowi ng the entire $34, 246
deducti on.

D. Solarium (“Small Tool s” Expense)

Hol | and Anerica spent $12,203 to construct a new sol ari um
attached to the Dobbe residence and deducted the entire cost of
the new solariumas a “small tools” expense. Petitioners argue
that the new sol ari um was used solely for business purposes in
the year the deduction was taken and that Holland America greatly
benefited fromthe construction of the new sol ari um because the
expense enabled it to experinent wth and devel op a new product,
t he nedicinal herb Echinacea. Thus, petitioners contend, the
expense properly was deducti bl e under section 162(a) or, in the
alternative, the new sol ariumwas deducti bl e as an experi nent al
procedure under section 174(a). Respondent contends the new
sol arium benefited M. and Ms. Dobbe personally and added val ue

to their hone; therefore, the new solariumwas primarily a
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personal expense, which is not deductible under section 162(a).?®
We agree with respondent.

Al t hough Hol I and Anerica used the solariumto experinent
w th grow ng Echi nacea at sone point during FYE 1993, petitioners
failed to convince us that the new sol ariumwas used primarily
for business during FYE 1993 or that it was used primarily for
busi ness purposes thereafter. Petitioners produced several
phot ogr aphs whi ch showed the new sol ari um al nost conpletely
enpty, denonstrating neither a business purpose nor a personal
purpose for the new solarium The record was remarkably silent
regardi ng the business use of the new sol arium after Septenber
30, 1993. Although both M. and Ms. Dobbe testified that the
new sol ari um was not used for personal purposes in 1993, we did
not find their testinony convincing on this point. W are not
required to accept petitioners’ self-serving, undocunented

testimony. See Wod v. Conmm ssioner, 338 F.2d 602, 605 (9th G

8 n his notice of deficiency respondent determined in the
alternative that if any part of the solariumcosts was incurred
primarily to benefit the business of Holland Arerica, it is a
capital expenditure that is not deductible but is subject to
depreci ati on under the MACRS guidelines with a 27.5-year recovery
period. The record does not contain any evidence as to the
useful life of the solarium nor does the record disclose how
Hol | and Anerica had any depreciable interest in the solarium
Hol | and Anerica did not own the residence that the solarium
i nproved, nor did it have a | easehold interest with respect to
the residence. W need not decide whether the sol arium expense
nmust be capitalized because of our holding, infra, that the cost
of constructing the solariumwas not incurred for the primary
benefit of Holland Anmeri ca.



- 26 -
1964), affg. 41 T.C 593 (1964); Tokarski v. Conm ssioner, 87

T.C. at 77; Wllians v. Conm ssioner, supra. W find, therefore,

that petitioners have failed to prove that the new sol ari um was
constructed and used primarily for business reasons, and we
sustai n respondent’s determ nation disallow ng the deduction.?®

E. M scell aneous Expenses

Respondent disall owed m scel | aneous deductions for expenses
paid by Holland Anerica attributable to the Dobbe residence.
During FYE 1993, Holl and Anerica clained a deduction for the
entire anmount of property tax, hazard insurance prem uns, and the
electricity bill associated with the property at 1066 South Pekin
Road. After an exam nation, respondent determ ned the follow ng
anounts to be attributable to the Dobbe residence: Property tax
(%$2,054), hazard insurance prem uns ($350), and electricity

($2, 000) . 10

Petitioners asserted, in the alternative, that the true
pur pose of the new solariumwas to enable Holland Anerica to
conduct grow ng experinents; consequently, the expenditure
qualified as a research and experinental expenditure under sec.
174(a). See sec. 263(a)(1)(B); sec. 1.174-2, Incone Tax Regs.
Except for a brief, one-sentence nention of sec. 174(a), however,
Hol | and Anerica has not presented any neani ngful argunent based
on sec. 174(a), nor has it proved that it neets the requirenents
of sec. 174(a).

’Respondent’ s witness, Susan Signor, a revenue agent,
testified to the above anmounts. At trial, petitioners’ attorney
objected to the introduction of this evidence on the grounds of
best evi dence, conpetence, and rel evance; however, petitioners
did not dispute the accuracy of the anmbunts either at trial or on
brief.
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Respondent contends that the m scel |l aneous expenses
attributable to the Dobbe residence were nondeducti bl e personal
expenses of M. and Ms. Dobbe and that Holl and Anerica conferred
an econom c benefit on M. and Ms. Dobbe by paying those
expenses. Petitioners argue the m scell aneous deductions were
ordi nary and necessary busi ness expenses because Hol |l and Anerica
| eased the entire farm including the residence, for business
purposes. W agree with respondent that Holland America i s not
entitled to deduct the expenses attributable to M. and Ms.
Dobbe’ s resi dence.

The expenses of maintaining a household, including
utilities, insurance prem uns, and property tax, are personal
living expenses and are not deductible. See sec. 262(a); sec.
1.262-1(b)(2) and (3), Incone Tax Regs. As we held earlier in
this opinion, the residence was not | eased to Holland Anerica
and, with the exception of the office, was not used for business
pur poses. Because the m scel |l aneous expenses were personal and
were unrelated to the business of Holland America, we sustain
respondent’s determ nation that the above anmobunts are not
deducti bl e as ordinary and necessary busi ness expenses.

F. &lf dubs (“Custoner Rel ations” Expense)

Hol | and Anerica claimed a deduction of $1,455, which it
spent to purchase a set of golf clubs for R nus Heenskerk, a

fl ower bulb sal esman/ broker in The Net herl ands. Hol | and Aneri ca
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contends the entire cost of the golf clubs is deductible as an
ordi nary and necessary busi ness expendi ture because it purchased
the golf clubs as a sales incentive and for services rendered by
M. Heenskerk. Respondent argues the golf clubs are
characterized nore properly as a gift than as conpensation; thus,
pursuant to section 274(b), the deduction should be limted to
$25, and the remaining cost of the golf clubs should be
di sal | oned.

Section 274(b) provides that no deduction shall be all owed
under section 162 or section 212 for any expense for gifts made
directly or indirectly to any individual to the extent that the
expense exceeds $25. Section 274(b) and rel ated regul ati ons
flatly disall ow deductions for business gifts greater than $25.

See Sanford v. Comm ssioner, 50 T.C. 823, 830 (1968), affd. 412

F.2d 201 (2d Gr. 1969). The requirenents inposed by section
274(b) are in addition to the requirenents inposed by section
162(a). Holland Anerica has the burden of proving initially that
its expenditure was an ordinary and necessary expense, was
proximately related to its trade or business, and was not for a
business gift subject to the restrictions of section 274(b). See

sec. 274(d); Sanford v. Comm ssioner, supra at 826. \Wether the

golf clubs were given to M. Heenskerk as a gift or for services
rendered nust be determned fromall the facts and circunstances.

See St. John v. Conmi ssioner, T.C. Menp. 1970-238.
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A voluntarily executed transfer of property by one to
anot her, w thout any consi deration or conpensation therefor, is
not necessarily a gift within the neaning of section 274(b). See

Conmm ssioner v. Duberstein, 363 U S. 278, 285 (1960); Ak v.

United States, 536 F.2d 876, 877-878 (9th Cr. 1976). |If the

transfer “proceeds primarily from‘the constraining force of any
noral or legal duty,” or from'‘the incentive of anticipated
benefit’ of an econom c nature, * * * it is not a gift.”

Conmm ssioner v. Duberstein, supra at 285 (citations omtted). A

gift, in the statutory sense, “proceeds froma ‘detached and
disinterested generosity’ * * * *out of affection, respect,

admration, charity or |ike inmpulses.’”” Conm Ssioner V.

Duberstein, supra at 285 (citations omtted); see also Ak v.

United States, supra. The intention of the payor controls

whet her the paynent is characterized as a gift. See Conmm Ssioner

v. Duberstein, supra at 286; Bogardus v. Commni ssioner, 302 U. S.

34, 43 (1937). The question of whether a paynent is a gift is a
gquestion of fact to be determ ned on the basis of the facts of

each case. See Commi ssioner v. Duberstein, supra at 290; Wody

v. United States, 368 F.2d 668, 670 (9th Cr. 1966).

In his direct testinony at trial, M. Dobbe was asked: “And
so when you purchased these golf clubs, was it in the form of
conpensation to encourage M. Heenskerk to continue to do a good

j ob?” M. Dobbe responded: “I would say incentive to continue
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to do a good job.” On cross-exam nation, M. Dobbe testified
that he regularly paid M. Heenskerk a comm ssion for his efforts
in purchasing bulbs for Holland Arerica. Wen M. Dobbe was
asked whether the golf clubs were related to a particul ar
pur chase, he responded:

They—-1 knew he | oved the gane of golf in whatever free

time he had, and it would be a trenmendous treat to

receive a set of clubs fromthe United States, and for

his service and for his unbelievable inportance to our

business, | felt it was an incredible incentive for

what he up to that point nmeant for our business and

what he hopefully was going to continue to nmean for our

busi ness.

We concl ude that Holland Anmerica purchased the golf clubs
for M. Heenskerk as an incentive for future performance and in
appreciation for his past services to the conpany. Thus, Holl and
Anerica did not give the golf clubs to M. Heenskerk out of a
“detached and disinterested generosity”; rather, Holland Anrerica

anticipated receiving an econom c benefit in the future. See

Conmi ssi oner v. Duberstein, supra at 285; Ok v. United States,

supra at 877-878.

Accordingly, we hold that the golf clubs were not a “gift”
wi thin the neaning of section 274(b). W further hold that
Hol | and Anerica has net its burden of establishing that the cost
of the golf clubs was an ordi nary and necessary busi ness expense

deducti bl e under section 162(a).
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[11. Wre M. and Ms. Dobbe Entitled To Excl ude the Anpunt of
Rei nbur senent for Groceries From Their | ncone Under Section

119(a)?

Under certain conditions, nmeals furnished for the

conveni ence of the enployer are excludable fromthe gross incone
of the enployee. See sec. 119(a) and (b). The value of neals
furnished to an enpl oyee by his enployer is excluded from an

enpl oyee’s gross incone if two elenents are net: (1) The neals
are furni shed on the business prem ses of the enployer, and (2)
the nmeals are furnished for the conveni ence of the enployer. See
sec. 119(a); sec. 1.119-1(a)(1), Incone Tax Regs. Meals nust be

provided in kind. See Comm ssioner v. Kowalski, 434 U S. 77, 84

(1977); Tougher v. Comm ssioner, 51 T.C 737, 744-746 (1969),

affd. 441 F.2d 1148 (9th Gir. 1971).

M. and Ms. Dobbe argue they are entitled to exclude the
grocery reinbursenment fromtheir inconme under section 119(a).
Respondent di sagrees, arguing that, in order to be excludable
under section 119(a), neals nust be provided in kind and on the
busi ness prem ses of the enployer. Respondent disallowed the
excl usi on, and we uphol d respondent’s determ nati on.

The grocery reinbursenent is not excludabl e under section
119(a) for two reasons. First, our holding that the | eases did
not include M. and Ms. Dobbe’ s residence |leads to the
conclusion that the nmeals in question were furnished to M. and

M's. Dobbe in their personal residence and not on Holl and
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Anerica’s business prem ses as required by section 119(a).!! See
sec. 1.119-1(a)(1), Inconme Tax Regs. Second, M. and Ms. Dobbe
recei ved cash rei nbursenent for their grocery expenses, not in-

kind neals. By its ternms, section 119(a) covers neals furnished

by the enployer and not cash rei nbursenents. See Conmm ssioner V.

Kowal ski, supra; Tougher v. Conm ssioner, supra; Harrison v.

Conmi ssioner, T.C. Menp. 1981-211; Koven v. Conmmi ssioner, T.C

Meno. 1979-213; McDowell v. Conm ssioner, T.C. Menob. 1974-72.

Petitioners concede on brief that M. and Ms. Dobbe
purchased the groceries and were rei nbursed by Hol |l and Aneri ca,
but they contend that purchasing the groceries was a “separate
transaction”. Petitioners argue that a corporation can act only
through its agents and that Ms. Dobbe, acting as an agent of
Hol | and Anerica, purchased the groceries, prepared the neals, and
provided the nmeals to the officers of the corporation.
Petitioners contend that this sort of “separate transaction”
anounts to receiving in-kind neals and, therefore, qualifies for

t he excl usion under section 119(a).

1Cf. Boyd Gaming Corp. v. Conm ssioner, 177 F.3d at 1099
(enployer’s eating facilities were |ocated on the business
prem ses); Harrison v. Comm ssioner, T.C. Meno. 1981-211 (“We
have found as a fact that the neals in question were served and
consuned on the farm which was the business prem ses of the
enpl oyer, HFL.”); MDowell v. Conmm ssioner, T.C Meno. 1974-72
(“There is no question that the neals and | odgi ng were furnished
on the business prem ses of the enployer-corporation, the
ranch.”).
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In support of their argunent, petitioners cite McDowell V.

Comm ssioner, supra. In MDowell, the Comm ssioner argued that

the taxpayers were not entitled to exclude the cost of neals from
their income because they were prepared by the taxpayers from
food purchased at the grocery store. In MDowell, we declined to
consi der the Conmm ssioner’s argunent, which was raised for the
first tinme in the Conm ssioner’s reply brief, because there was
no evidence in the record as to preparation of the neals, and
“the rudinmentary principles of equity and justice forbid our
consideration of this argunent.” 1d. W did not address whet her
cash rei nbursenents for groceries provided under simlar

ci rcunstances qualified under section 119(a) as in-kind neals.

We al l owed the exclusion, noting there was no question that the
meal s were furnished on the business prem ses of the enployer-
corporation and the neals were provided for the conveni ence of

t he enpl oyer-corporation. Qur decision in MDowell is

di stingui shable fromthis case.

Petitioners also rely on Caratan v. Conmm ssioner, 442 F.2d

606 (9th Cir. 1971), revg. 52 T.C 960 (1969), Johnson v.

Conmi ssioner, T.C. Menp. 1985-175, and J. G ant Farns, Inc. v.

Conmi ssioner, T.C. Menp. 1985-174. The sole issue in each of

t hese cases was whet her the taxpayers were required to accept
| odgi ng furnished to themas a condition of their enploynent as

requi red by section 119(a). |In each of these cases, the parties
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agreed the | odgi ng was provi ded on the enpl oyer’s prem ses.
These cases provided little or no insight as to whether the
grocery rei nbursenent should be excluded fromM. and Ms.
Dobbe’ s i ncone under section 119(a) and, thus, do not inform our
anal ysi s.

In this case, M. and Ms. Dobbe did not receive in-kind
meals. M. and Ms. Dobbe received cash rei nbursenent for al
grocery expenses dating back to January 1989. Al though the
corporate policy required Holland Anerica to “pay for the
officers neals”, it paid grocery reinbursenent instead. The
groceries were consuned by anyone dining in the residence,
including M. and Ms. Dobbe’s children. The Dobbe famly
pur chased and consuned the groceries as any other famly m ght
have done. M. and Ms. Dobbe, however, took advantage of the
tax laws to obtain nontaxable reinbursement fromtheir
corporation for the entire cost of their daily food consunption.

Li ke the taxpayers in Sinpson v. Conm ssioner, T.C Meno. 1997-

223, “petitioners want the Governnment to subsidize their daily
food consunption.” M. and Ms. Dobbe are not entitled to such a
benefit. See sec. 262(a). W hold that M. and Ms. Dobbe are
not entitled to exclude the cash rei nbursenent for groceries from

their income under section 119(a).
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| V. Did Holl and Anerica's Paynent of the Expenses Di scussed
Above Result in a Constructive Dividend to M. and Ms. Dobbe?

Respondent determ ned that Holland America’s paynment of the
| andscapi ng, grocery reinbursenent, solariumaddition, and
m scel | aneous expenses resulted in econom c gain, benefit, or
income to M. and Ms. Dobbe as individuals, which is taxable to
them as a constructive dividend. Petitioners contend the
expenditures primarily benefited Holland America’ s business and
not M. and Ms. Dobbe; in the alternative, they contend that, if
we hold that Holland Anerica’s paynent of the expenses primarily
benefited M. and Ms. Dobbe, then those paynents nust be treated
as | oan repaynents rather than constructive dividends. W
di sagree and hold that Holland Anerica s paynent of the disputed
expenses resulted in constructive dividends to M. and Ms.
Dobbe.

Di vidends are includable in a taxpayer’s gross incone. See
sec. 61(a)(7). Section 316(a) defines a dividend as any
distribution of property nade by a corporation to its
sharehol ders out of its earnings and profits. “Were the
corporation confers an econom c benefit on a sharehol der w thout
t he expectation of repaynent, that benefit may be a constructive

di vi dend, taxable to the shareholder.” Spera v. Conni Ssioner,

T.C. Meno. 1998-225; see also sec. 61(a)(7); Magnon v.

Conmi ssioner, 73 T.C. at 993-994; Anerican Insul ation Corp. V.

Conmi ssioner, T.C. Menp. 1985-436.
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The test for a constructive dividend is twofold: (1) The
expense nust be nondeductible to the corporation; and (2) it nust
represent some econom c gain, benefit, or incone to the owner-

t axpayer. See Meridian Wod Prods., Inc. v. United States, 725

F.2d 1183, 1191 (9th Cr. 1984). “The crucial test * * * is
whet her ‘the distribution was primarily for sharehol der

benefit.’” Spera v. Conmm ssioner, supra (quoting Loftin &

Whodard, Inc. v. United States, 577 F.2d 1206, 1215 (5th G

1978)); Hood v. Conmm ssioner, 115 T.C. at ___ (slip op. at 13).

““ITWhether or not a corporate distribution is a dividend or
sonet hing el se, such as a gift, conpensation for services,
repaynent of a loan, interest on a | oan, or paynent for property
purchased, presents a question of fact to be determ ned in each

case.’” Hardin v. United States, 461 F.2d 865, 872 (5th Gr

1972) (quoting Lengsfield v. Conm ssioner, 241 F.2d 508, 510 (5th

Cr. 1957), affg. T.C. Meno. 1955-257); see al so Conm ssioner V.

Gordon, 391 U S. 83, 88-89 (1968).

We al ready have determ ned that all of the expenses at
issue, with the exception of the golf clubs, are nondeductible to
Hol | and Anerica; therefore, the first elenment of the test is net.
As expl ai ned bel ow, the second el enent of the test, whether M.
and Ms. Dobbe received an econom c benefit fromthe expenditures

made by Hol l and Anerica, is also satisfied.
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A. The Cost of the New Sol ari um and the Landscapi ng

Construction services performed by a corporation that
i nprove property owned by its sharehol der may constitute a

constructive dividend. See Spera v. Conm ssioner, supra (citing

Magnon v. Commi ssioner, supra). To make this determ nation, we

must | ook at all the facts and circunstances surrounding the
expenditures, including the nature of the inprovenents and
evi dence that the sharehol der benefited fromthe corporate

expenditures. See Spera v. Conm ssioner, supra.?'?

The | andscapi ng i nprovenents clearly inproved M. and Ms.
Dobbe’ s property. The new sol arium al so added value to the
property. Although Holland Anerica clains it benefited fromthe
use of the new solariumin the year it was constructed, it has
not shown that whatever short-termincidental benefit it received
fromits limted business use of the new sol ari um out wei ghed t he
primarily personal benefit resulting fromthe addition of the

solariumto M. and Ms. Dobbe s residence. The new solariumis

2As a general rule, inprovenents made by a | essee (Holl and
Anmerica) to a | easehold estate do not result in income to the
| essor (M. and M's. Dobbe) in the year of the inprovenent or
upon term nation of the |ease. See sec. 109; ME. Blatt Co. v.
United States, 305 U S. 267 (1938); Bardes v. Conm ssioner, 37
T.C. 1134 (1962); Spera v. Conmi ssioner, T.C Meno. 1998-225;
Weigel v. Comm ssioner, T.C Menon. 1996-485. |In this case,
however, we have determ ned that the inprovenents on the |and
were made to property that was not | eased to Holland Aneri ca;
i.e., the landscaping services and sol arium construction were
performed on | and surroundi ng and including the Dobbe residence,
whi ch was not included in the | ease. The general rule,
therefore, is not applicable here.
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near the outdoor pool and is connected to the old solarium which
was used solely for personal reasons. M. and Ms. Dobbe have
failed to prove that they did not receive an econoni c benefit
fromthe construction of the new solariumor that its primry use
was for business purposes. The cost of the new solarium and the
| andscapi ng nust be included in M. and Ms. Dobbe’ s incone as a
di vidend. See secs. 61(a)(7), 316.

B. The G ocery Expense Rei nbursenent

The grocery expense rei nbursenent al so represented econom c
gain to M. and Ms. Dobbe. Since M. and Ms. Dobbe are not
entitled to exclude the rei nbursenment for groceries fromtheir
i ncone under section 119, they nust include the entire
rei nmbursenent in their incone as a dividend. See secs. 61(a)(7),
316.

C. M scel | aneous Expenses

Hol | and Anerica’s paynent of the m scell aneous expenses
attributable to M. and Ms. Dobbe’s residence also directly
benefited M. and Ms. Dobbe. Utilities, insurance, and property
taxes for a taxpayer’s personal residence are inherently personal
expenses, are not normally subsidized by a corporation, and are
usual ly drawn from a taxpayer’s personal funds. Paynent of a
shar ehol der’ s personal expenses by a corporation provides an
econom ¢ benefit to the sharehol der and is taxable as a

constructive dividend to the extent of earnings and profits. See
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Spera v. Conmi ssioner, T.C. Menp. 1998-225. Hol | and Anerica’s

paynment of the m scell aneous expenses resulted in a constructive
dividend to M. and Ms. Dobbe as determ ned by respondent. See
secs. 61(a)(7), 316.

D. The Shar ehol der Loan Account

M. and Ms. Dobbe argue that, even if we hold that paynent
of the expenses in question benefited themfinancially, the
paynments should be treated as corporate repaynents of their

sharehol der | oans. Petitioners rely on Creske v. Conm Ssioner,

T.C. Meno. 1988-574, to support their position that prior |oans
froma sharehol der to a corporation are sufficient consideration
to avoid the inposition of a constructive dividend. W disagree.
In Creske, Wausau Tile, Inc. (Wausau), paid bonuses to its
shar ehol ders and enpl oyees in the formof prom ssory notes, which
were credited to note payabl e accounts. The bonuses were
properly declared as incone in each year and Federal and State
i ncone taxes were withheld. In order to obtain industry
di scounts, Wausau expressly authorized and approved paynent of
the costs of building a new hone for one of its officers and
directors, WlliamJ. Creske, as a way of repaying the prom ssory
notes payable to him Thus, Wausau paid the expenses incurred
during 1983 and 1984 that related to the purchase of the |ot of
| and and vari ous subsequent construction costs of M. Creske’s

personal residence. Over the course of 2 years, Wausau issued
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approxi mately 65 checks for the construction of the honme totaling
$123,909; only $65, 137 was applied to reduce M. Creske's note
payabl e account. Respondent argued that the costs not deducted
fromM. Creske’ s note payabl e account constituted constructive
di vi dends.

The issue in Creske turned on whether the failure to apply
the uncredited amounts to M. Creske’ s note payabl e account was
intentional or whether it was attributable to a m stake by
VWausau’ s bookkeepi ng departnent. W found that M. Creske
intended to pay for all his construction costs as they were
incurred and that M. Creske had the financial nmeans to pay the
construction costs. W held that paynent of the expenses
incurred in the construction of M. Creske’s personal residence
did not result in constructive dividends to M. Creske; rather,
the anounts incurred represented repaynent of indebtedness and
wer e supposed to be posted to his note payable account. Creske
is distinguishable fromthis case.

M. and Ms. Dobbe have failed to prove that Holland Anerica
intended to treat its paynent of the expenses as repaynents of
M. and Ms. Dobbe’ s sharehol der | oans. Holland America
di sqgui sed the various expenses as “advertising” (landscaping),
“supplies” (groceries), and “small tools” (solarium deductions.
Petitioners’ accountant testified that Holland Anerica regularly

pai d various personal expenses, charged the expenses against the
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rent, interest, and principal the corporation owed them and
deducted the expenses fromthe Dobbes’ sharehol der | oan account.
| f this had been done wth the disputed expenses, petitioners
woul d have had a stronger argunent. The record before us
supports our finding that Holland Anerica attenpted to deduct the
personal expenses of its sharehol ders by disguising them as
busi ness expenses on its Federal incone tax return. Since
petitioners did not classify Holland Anerica’s paynents of M.
and Ms. Dobbe’s personal expenses as |oan repaynents, we wll
not do it for themunder the circunstances invol ved here.

We have carefully considered all remaining argunents nmade by
the parties for contrary holdings and, to the extent not
di scussed, find themto be irrelevant or without nerit.

To reflect the foregoing,

Decisions will be entered

under Rul e 155.




