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MEMORANDUM OPI NI ON
FOLEY, Judge: The issues for decision are whether: (1)

Respondent’s reconsideration of his denial of the estate’s
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section 6161' extension request was an abuse of discretion; (2)
respondent’s denial of the estate’s request for abatenent of a
section 6651(a)(2) addition to tax for failure to pay was an
abuse of discretion; and (3) respondent’s determ nation

sustai ning the proposed collection action was an abuse of

di scretion.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. \Wen the petition was filed, petitioner’s
representative, Jimy Mack Doster, |ndependent Executor
(executor), resided in Sul phur Springs, Texas. At the tinme of
hi s death, Donny David Doster was domiciled in Texas.

On February 5, 1997, Donny Doster and his w fe, Judy Doster,
won a $35.3 mllion Texas lottery jackpot (Lotto), payable in 20
annual installnents of $1,768,000. On March 15, 1997, the
Dosters forned Texas East-West Limted Partnership to collect and
invest the Lotto proceeds. M. and Ms. Doster each received a
2-percent general partnership interest and a 48-percent |limted

partnership interest.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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On July 30, 1997, M. Doster died. On that date, M.
Doster’s interest in the partnership, which passed to his estate,
consisted primarily of the right to receive half of each of the
19 remaining Lotto installnments. Texas |aw prohibited the sale
or assignnent of such installnents.

| . Request for Extension of Tine To Pay Estate Taxes

On April 29, 1998, the estate filed Form 706, United States
Estate Tax Return, reporting estate tax liability of $1, 730, 845.
The Form 706 stated that the gross estate’s value was $5, 110,517,
whi ch included M. Doster’s share of the partnership, valued at
$4,428,616. The Form 706 al so stated that the estate was
entitled to deductions for funeral expenses, debts of decedent,
and interests passing to the surviving spouse of $55,019, $4,507,
and $243, 850, respectively.

Acconpanying the return was a paynent of $346, 169 and Form
4768, Application for Extension of Time to File a Return and/or
Pay U. S. Estate Taxes (extension request), in which the estate
sought perm ssion to pay the $1, 419, 430 bal ance over 10 years.
The estate contended it had reasonabl e cause for an extension
because it could not “borrow * * * except at a rate of interest
hi gher than that generally available”, or sell its interest in
the Lotto installnents. The estate further contended that

liquidation of the partnership interest would not yield a
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reasonabl e amount of proceeds and, thus, would result in undue
har dshi p.

1. Noti ce of Assessment and Denmand for Paynent

On June 1, 1998, respondent assessed the reported $1, 730, 845
estate tax liability, interest of $12,181, and a $17, 308 section
6651(a)(2) addition to tax for failure to tinmely pay (addition to
tax). That day respondent sent the estate the notice of
assessnent and demand for paynent (notice and demand), which
i ncl uded an expl anation of the addition to tax and the procedure
to request relief.

[11. Deni al of Extension Request

On Cctober 9, 1998, respondent denied the extension request
because:

A discretionary extension of tinme to pay for reasonable

cause under section 6161(a)(1l) nay not exceed 12 nonths

and under 6161(a)(2) may not exceed 10 years; therefore
you have to apply one year at a tinme & establish why

the executor can not full[y] pay the estate tax due.

There are sufficient estate assets (and partnership

assets) that the heirs can borrow against to satisfy

the Federal estate tax liability.

On Cctober 19, 1998, the estate appealed the denial. On
Decenber 8, 1998, and January 5, 1999, by tel econference, the
Appeal s officer and the estate’s attorneys di scussed the appeal.
On Decenber 8, 1998, the estate’s attorneys provi ded copies of a

| oan application rejection fromthe executor’s bank and, on
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January 22, 1999, a copy of the partnership’s limted partnership
agreenent. The Appeals Ofice (Appeals) inforned petitioner’s
counsel that it was sustaining respondent’s denial. 1In a letter
dated February 11, 1999 (Appeals’ denial), respondent inforned
the estate that the estate’s creditors nust be paid before
beneficiaries; the estate had sufficient liquidity to pay the
tax; and the estate could borrow additional funds if necessary.

On February 9, 1999, respondent sent the estate a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing.
On March 3, 1999, respondent received the estate’s Request for a
Col l ection Due Process Hearing, Form 12153. At the section 6330
hearing (hearing), on April 28, 1999, the estate presented
evidence that it had sought to obtain a |oan to pay the tax.
Bet ween May 5, 1999, and June 15, 2000, the Appeals officer and
the estate’s attorneys had several tel ephone conferences to
di scuss the estate’s continued efforts to secure a | oan and
vari ous other issues raised at the hearing.

| V. Deni al of Abatenent Request

On June 16, 1999, nore than 1 year after respondent sent the
noti ce and demand, the estate requested an abatenent of the
section 6651(a)(2) addition to tax (request for abatenent). On

June 30, 1999, respondent denied the estate’s request and
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asserted that the estate had not shown that its failure to pay
was due to reasonabl e cause.

Ef fective Septenber 1, 1999, the Texas | egi sl ature anmended
Tex. Govt. Code Ann. sec. 466.410 (Vernon Supp. 2001) to all ow
assi gnnent of future lottery paynents. On Septenber 9, 1999, the
est at e appeal ed respondent’ s abatenent request denial and
asserted that, prior to the Septenber 1 effective date, neither
the estate nor the partnership could have borrowed agai nst the
|ottery proceeds to pay the estate tax. Appeals, on February 10,
2000, concluded that the estate had sufficient liquidity to pay
the estate tax and sustai ned respondent’s denial of the request
for abatenent.

V. Section 6330 Proceedings

On August 9, 2000, Appeals issued a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
(determ nation), sustaining respondent’s collection efforts.
Appeal s det er m ned:

The North Texas Appeals office previously heard the
appeal and denied the extension after an admnistrative
conference in February of 1999. The Appeals Oficer
found that the estate as of February 1999 had
sufficient cash flow to pay the taxes and/or had the
ability to borrow to pay the taxes.

During the course of the CDP proceedi ng you raised the
i ssue of abating the penalties under |IRC 86551(a)(2).
Your request was referred to the North Texas District
of the I.R S. for admnistrative consideration. Your
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request was denied. You appeal ed the decision and the
matter was referred to an Appeals O ficer who was not
previously involved in the CDP

The Appel |l ate conferee found that the executor did not
exerci se ordi nary business care and prudence and
sust ai ned the assertion of the penalty.

We have reconsi dered your request for extension of
time to pay and have concluded that the decision

of the appellate conferee was correct and not an
abuse of discretion.

We have reviewed your request for abatenent of the
penal ty and have concl uded that the decision of

t he appel l ate conferee was correct and not an
abuse of discretion. W did not find that your
failure to pay the estate tax was due to
reasonabl e cause. Since you have previously had
an opportunity to dispute this penalty liability
in an adm nistrative appeals proceeding, this is
not an issue appropriately raised under IRC 8
6330.

During the section 6330 proceedi ngs, respondent offered, but
the estate refused to accept, an installnent agreenent that would
divert the estate’ s partnership incone streamto respondent unti
the tax liability was satisfied.

Di scussi on

Court’'s Revi ew of Extension Request Deni al

Section 6330 provides taxpayers a right to a hearing before
respondent levies on their property. Pursuant to section
6330(c)(2) the taxpayer may raise, at the hearing, relevant

issues relating to the unpaid tax. A taxpayer may not raise an
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i ssue previously raised and considered in a hearing or other

adm ni strative or judicial proceeding in which the taxpayer
participated neaningfully. Sec. 6330(c)(4) (preclusion rule).
The resulting determ nation nust take into consideration the need
for efficient tax collection as well as the |egitinate concerns
of the taxpayer that any collection action be no nore intrusive

t han necessary. Sec. 6330(c)(3)(C. This Court has jurisdiction
to review such determ nation upon a tinely taxpayer request.

Sec. 6330(d). \Where the underlying liability is not properly at

i ssue, we review respondent’s determ nation for abuse of

di scretion. Goza v. Comm ssioner, 114 T.C 176, 181-182 (2000).

After conducting adm ni strative proceedi ngs, on February 11,
1999, Appeal s sustained respondent’s denial of the extension
request. At the hearing, the estate sought review of the
Appeal s’ denial. Respondent contends that, pursuant to the
section 6330(c)(4) preclusion rule, the estate may not raise and
respondent is not required to address the Appeals’ denial. The
estate contends that issues raised in proceedi ngs conducted
before January 19, 1999, section 6330’s effective date, are not
subject to the section 6330(c)(4) preclusion rule.

We agree with respondent that there is no authority for the
estate’s contention that section 6330(c)(4) limts the definition

of a “previous admnistrative * * * proceeding” to one occurring
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after section 6330's effective date. See Goza v. Conm ssioner,

supra at 182-183 (holding that receipt of a notice of deficiency
i ssued prior to January 19, 1999, precluded the taxpayer from
chal l enging the underlying liability). W need not decide

whet her review of Appeals’ denial of the extension request is
precl uded by section 6330(c)(4) because the Appeals’ denial was

rai sed by the estate and reconsi dered by respondent. | ndeed,

respondent stated in the determnation: “W have reconsidered
your request for extension of time to pay and have concl uded that
the decision of the appellate conferee was correct and not an
abuse of discretion.” |In sustaining the extension denial, the
Appel | ate conferee asserted his objection to all ow ng
distributions to the beneficiary prior to paynent of the estate’s
tax liability, and found unpersuasive the estate’ s contention
that it could not pay the estate tax liability because it could
not “borrow * * * except at a rate of interest higher than that
general ly avail able”. Respondent’s refusal to reverse the
Appel | ate conferee’s deci sion was not an abuse of discretion.

1. The Request for Abatenent

The estate contends that it was entitled to raise, and have
considered at the hearing, its request for abatenent. Respondent
contends that this issue could not be raised during the hearing

because the estate took advantage of the opportunity to chall enge
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the addition to tax in a separate adm nistrative proceedi ng. W
need not determ ne whet her the request for abatenent was
appropriately precluded because it was rai sed by petitioner and
considered and rejected by respondent. |Indeed, the determ nation
letter states that “W have revi ewed your request for abatenent
of the penalty and have concl uded that the decision of the
appel l ate conferee was correct and not an abuse of discretion.

We did not find that your failure to pay the estate tax was due
to reasonable cause.” The estate failed to establish reasonable
cause for its failure to pay tinely the estate tax. W concl ude
that this determ nation was not an abuse of discretion.

[11. Court Review of Collection Alternatives

It was appropriate for respondent to consider the estate’s
request for an extension insofar as it was proposed or considered
as a collection alternative. W conclude that respondent’s
rejection of such request was not an abuse of discretion.

Respondent is required, pursuant to section 6330(c)(3)(C
to consider “whether any proposed collection action bal ances the
need for the efficient collection of taxes with the legitimte
concern of the person that any collection action be no nore
intrusive than necessary.” See also H Conf. Rept. 105-599 at
264 (1998), 1998-3 C.B. 747, 1018. Respondent did so, even

t hough his consideration of this issue was soneti mes couched as a
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review of the Appeals’ denial. Respondent offered to allow the
estate to pay the tax and addition to tax by diverting all of the
estate’s partnership incone to respondent until the liability is
satisfied (i.e., approximately 2 years). The estate refused this
offer, insisting that it had a right to make paynents over 10
years (i.e., the sanme contention nmade in the estate’s request for
ext ensi on).

As respondent pointed out in nunmerous letters to petitioner,
the estate should pay respondent prior to distributing assets to
the beneficiaries. Although the estate had a right to only half
of the annual paynents, the estate’s share of the installnents
coul d have paid off the estate’s Federal estate tax liability in
approximately 2 years. In addition, in Septenber 1999, Texas | aw
changed, allow ng the sale or assignnent of the paynent stream
al nost a year before the Appeals officer issued the
determ nation. To the extent respondent considered install nment
paynments as a collection alternative, there was no abuse of
di scretion.

Contenti ons we have not addressed are noot, irrelevant, or

meritl ess.



To reflect the foregoing,

Deci sion will be entered

for respondent.




