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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

RUVE, Judge: On Decenber 23, 1997, respondent issued a
final determ nation disallowng petitioner's claimto abate
interest. Petitioner tinely filed a petition under section

6404(g)! and Rule 280. The issue for decision is whether

1Sec. 6404(g) was redesignated as sec. 6404(i) by the

(conti nued. ..
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respondent’'s denial of petitioner's request to abate interest was
an abuse of discretion.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation and attached exhibits are incorporated herein by
this reference. Petitioner resided in Los Angeles, California,
when the petition was filed. Petitioner filed delinquent Federal
incone tax returns for 1988 and 1990 on or about August 25, 1993.
Petitioner filed a delinquent Federal incone tax return for 1991
on or about August 2, 1994. The anpunts of tax shown on the
returns, tax withheld, and interest and penalties assessed for

these years are as foll ows:

Credit for Late Filing Lat e Paynent
Tax Reported Tax Penal ty Penal ty | nt er est
Year & Assessed Wt hhel d Assessed Assessed Assessed
1988 $11, 750 $8, 313 $773. 33 $859. 25 $2, 252. 08
1990 13, 105 11, 776 299. 03 199. 35 369. 03
1991 6, 205 4,687 341.55 220. 11 356. 14

From May 1994 to Septenber 1995, petitioner nmade nonthly paynents
of $500, all of which were applied to his 1988 liabilities. In

April 1995, a credit (frompetitioner's 1994 taxable year) of

Y(...continued)
I nt ernal Revenue Service Restructuring & Reform Act of 1998 (RRA
1998), Pub. L. 105-206, secs. 3305(a), 3309(a), 112 Stat. 685,
743, 745. Unless otherw se indicated, section references are to
the I nternal Revenue Code of 1986, as anended. Rule references
are to the Tax Court Rules of Practice and Procedure.



- 3 -

$995 was applied to his account for 1988. On March 18, 1996, a
credit (frompetitioner's 1995 taxable year) of $809 was
simlarly applied to 1988. When the March 18, 1996, paynent was
applied, petitioner's entire liability for tax and penalties for
1988 was extingui shed. The sum of $252.63, the bal ance after
satisfying the tax and penalty liability, was applied to interest
t hat had accrued for 1988. In March 1996, petitioner submtted
an Ofer in Conprom se with respect to the bal ances owed for

1988, 1990, and 1991. On May 9, 1996, after additional exchanges
of correspondence between petitioner and respondent, petitioner's
O fer in Conprom se was rejected on the ground that there was no
doubt as to liability. Also on or about May 9, 1996, petitioner
t el ephoned respondent's G endale, California, office to ascertain
t he bal ance then outstanding on his accounts for 1988, 1990, and
1991. An enployee of respondent told petitioner that the
foll ow ng amounts had been assessed and remai ned out standi ng:
1988- - not hi ng; 1990--%$2, 196; and for 1991--3%2,492. Respondent’s
enpl oyee also told petitioner to add $100 to each of these
amounts. Petitioner understood these anounts to be the ful
anmounts of his liabilities for these years, including all tax
due, penalties and interest. On May 30, 1996, petitioner paid
respondent the anounts of $2,296 for 1990 and $2,592 for 1991.
These paynments were credited to petitioner’s 1990 and 1991

accounts on May 30, 1996. On June 24, 1996, respondent assessed
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a $100 failure to pay penalty for 1990 and 1991. At that point
all assessnents for 1988, 1990, and 1991 had been paid, however,
sone additional interest for each of the years 1988, 1990, and
1991 had not been assessed. On Novenber 4, 1996, respondent
issued a Notice of Intent to Levy with respect to unpaid interest
in the foll ow ng anounts:
Year: 1988 1990 1991
Amount : $676 $600 $491
Petitioner paid without delay. Petitioner sought a refund of the
interest and his claimwas denied. Petitioner appeal ed and on
March 13, 1997, respondent abated part of the $100 | ate paynent
penal ti es which petitioner had added to his May 1996 paynents.
| nsofar as petitioner's dispute constituted a claimfor refund of
interest, respondent determ ned that petitioner was not entitled
to relief pursuant to section 6404(e) and mailed petitioner a
Noti ce of Di sall owance.
OPI NI ON

Petitioner argues that respondent abused his discretion in
not abating the interest that accrued on petitioner’s 1988, 1990,
and 1991 liabilities. Petitioner argues he was provided with
anounts of his total liability for tax, penalties, and interest
in a tel ephone conversation with an enpl oyee of respondent on My
9, 1996. Petitioner contends these anbunts when paid shoul d have

satisfied his liability for interest.
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section 6404(e)(1)2 the Conm ssioner nay abate part

or all of an assessnent of interest on any deficiency or paynent

of income tax to the extent that any error or delay in paynent

attri but abl

m ni steri al

e to erroneous or dilatory performance of a

act by an officer or enployee of the Conmm ssioner.

For abatenent to be appropriate, the taxpayer must not have

contributed significantly to the error or delay. Congress

i ntended for the Comm ssioner to abate interest under section

2Sec.
provi des:

is

6404(e) (1), as enacted in 1986 and as applicabl e here,

(e) Assessnents of Interest Attributable to Errors
and Del ays by Internal Revenue Service. --

(1) I'n general.--1n the case of any

assessnent of interest on-

(A) any deficiency attributable in whole
or in part to any error or delay by an
of ficer or enployee of the Internal Revenue
Service (acting in his official capacity) in
performng a mnisterial act, or

(B) any paynent of any tax described in
section 6212(a) to the extent that any del ay
in such paynment is attributable to such
of ficer or enployee being dilatory in
performng a mnisterial act,

the Secretary nay abate the assessnent of all or
any part of such interest for any period. For

pur poses of the preceding sentence, an error or

del ay shall be taken into account only if no
significant aspect of such error or delay can be
attributed to the taxpayer involved, and after the

|
t

nternal Revenue Service has contacted the
axpayer in witing with respect to such

deficiency or paynent.
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6404(e) "where failure to abate interest would be w dely
perceived as grossly unfair"™ but not that it "be used routinely
to avoid paynent of interest”". H Rept. 99-426, at 844 (1985),
1986-3 C.B. (Vol. 2) 1, 844; S. Rept. 99-313, at 208 (1986),
1986-3 C.B. (Vol. 3) 1, 208.

Prior to contacting respondent to obtain "payout" anobunts on
May 9, 1996, there was no erroneous or dilatory perfornmance of a
m nisterial act by an officer or enployee of the Comm ssioner
that contributed to a delay or error in the paynent of the
i nterest which had accrued on petitioner's outstanding tax
liabilities. Since there was no erroneous or dilatory
performance of a mnisterial act, the Conm ssioner | acked
authority to abate interest. Under these circunstances, it can
hardly be an abuse of his discretion to refuse to abate interest
that accrued prior to May 9, 1996.

For the period fromMay 9 to May 30, 1996, when petitioner
made his paynments of $2,296 and $2,592, any interest which
accrued was solely due to petitioner's failure to pay his
outstanding tax liabilities. Again in these circunstances there
was no erroneous or dilatory performance of a mnisterial act and
t he Comm ssioner | acked authority to abate interest.

For the period from May 30 to Novenber 4, 1996 (when
respondent finally notified petitioner of additional interest by

issuing a Notice of Intent to Levy), the facts dictate a
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di fferent outconme. The Comm ssioner's refusal to abate the
interest on interest after all of petitioner's liability for tax
and penalties had been satisfied is an abuse of discretion.
Petitioner asked an enpl oyee of respondent what the "total anopunt
due" was for 1988, 1990, and 1991. Respondent’s enpl oyee told
petitioner the total anount due, and petitioner pronptly paid
t hose anmobunts. However, the enployee did not include all of the
accrued but unassessed interest in the anounts given to
petitioner. Petitioner pronptly discharged his liability for
i nterest when he was notified of it on Novenber 4, 1996. It is
reasonabl e to assune the only reason for the delay of in excess
of 5 nonths was caused by respondent's failure to tell petitioner
the correct anmounts due when petitioner requested that
information on May 9, 1996. Respondent acknow edges on bri ef
"that, under sone circunstances, giving an incorrect payout
figure may constitute a mnisterial act and respondent may abate
interest attributable to that act.” |In the circunstances of this
case, the Conmm ssioner should have abated the interest on unpaid
interest that accrued for the period fromMay 30 to the date on
whi ch petitioner made full payment. Respondent’s failure to do

so was an abuse of discretion.

Deci sion will be entered

pur suant to the foreqgoing.







