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R noves the Court to dismss this case for |ack of
jurisdiction, alleging that P, a corporation organi zed
under California |law, |acked the capacity to file the
petition instituting this action. On Apr. 1, 1991, the
State of California Franchise Tax Board (the Board)
suspended P's corporate powers, rights, and privileges
for failure to pay State incone taxes, and the Board
did not relieve P of that suspension until (and
effective) Feb. 28, 2000. R issued P a notice of
deficiency on July 1, 1999, and P filed the subject
petition with the Court on Aug. 12, 1999.

Held: W shall grant R s notion; under applicable
State law. (1) P lacked the power to initiate a
awsuit during the tinme it was suspended, and (2) that
power was not returned to P until after the applicable
90-day period in which it was required to file a
petition with this Court.




Wayne Hagendorf, for petitioner.

David R JoJola and Igor S. Drabkin, for respondent.

OPI NI ON

LARO Judge: Respondent noves the Court to dismss this
case for lack of jurisdiction, arguing that petitioner |acked the
capacity to file the subject petition with the Court because
petitioner’s corporate powers, rights, and privil eges were under
suspensi on when the petition was filed. Petitioner objects
thereto, arguing primarily that: (1) Its suspension was
i nproper, and (2) the fact that its status was recently revived
means that it may maintain this action. Petitioner also argues
t hat respondent has waived the right to assert the jurisdictional
i ssue.

We shall grant respondent's notion. Unless otherw se
i ndi cated, section references are to the applicable provisions of
the Internal Revenue Code. Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

David Dung Le, a.k.a David Van Le, incorporated petitioner
under the laws of the State of California on or about Decenber
22, 1982, using the nanme Dung Van Le, a nedical corporation. On

April 1, 1991, pursuant to applicable State |law, see Cal. Rev. &
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Tax. Code secs. 23301 and 23302 (West 1992 & Supp. 1999), the
State of California Franchise Tax Board (the Board) suspended
petitioner’s corporate powers, rights, and privileges for failure
to pay State incone taxes. The State of California secretary of
state certified through a docunent entitled “DOVESTI C CORPORATI ON
CERTI FI CATE OF FI LI NG AND SUSPENSI ON’ that petitioner’s corporate
powers, rights, and privileges were suspended on April 1, 1991,
and that they continued to be suspended as of February 15, 2000.
On February 28, 2000, the Board issued to petitioner a
“CERTI FI CATE OF REVI VOR' providing in relevant part that
petitioner, effective February 28, 2000, “has been relieved of
suspension * * * and is now in good standing with the Franchise
Tax Board.”

On July 1, 1999, respondent issued petitioner a notice of
deficiency. Petitioner, through its counsel, Wayne Hagendorf,
filed its petition with the Court on August 12, 1999. On the
date of filing, petitioner’s mailing address and principal place
of business were in Houston, Texas.

Di scussi on

We nust deci de whether we have jurisdiction to decide this
case. W are a legislatively created (Article |I) Court, and, as
such, our jurisdiction flows directly from Congress. See

Freytag v. Conm ssioner, 501 U S. 868, 870 (1991); Kelley v.

Comm ssioner, 45 F.3d 348, 351 (9th Gr. 1995), affg. T.C Meno.




1990-158; Neilson v. Conmmissioner, 94 T.C. 1, 9 (1990); Naftel v.

Commi ssioner, 85 T.C 527, 529 (1985); see also sec. 7442.

Whet her we have jurisdiction to decide a matter is an issue that
a party, or this or an appellate court sua sponte, may raise at
any tinme. The failure to question our jurisdiction is not a

wai ver of the right to do so, for if we lack jurisdiction over an
i ssue, we do not, and never did, have the power to decide it.

See | nsurance Corp. of lreland, Ltd. v. Conpagni e des Bauxites de

Quinee, 456 U. S. 694, 702 (1982); see also Brown v. Conm ssioner,

78 T.C. 215, 217-218 (1982), and the cases cited therein.
Jurisdiction nmust be shown affirnmatively, and petitioner, as

the party invoking our jurisdiction in the case at bar, bears the

burden of proving that we have jurisdiction over its case. See

Fehrs v. Commi ssioner, 65 T.C 346, 348 (1975); Wieeler's

Peachtree Pharmacy, Inc. v. Conm ssioner, 35 T.C. 177, 180

(1960); National Comm to Secure Justice, Etc. v. Conm ssioner,

27 T.C 837, 839 (1957). In order to neet its burden, petitioner
must establish affirmatively all facts giving rise to our

jurisdiction. See Weeler's Peachtree Pharmacy, Inc. V.

Conmi ssi oner, supra at 180; Consolidated Co. v. Commi ssioner, 15

B.T. A 645, 651 (1929). Petitioner nust establish that: (1)
Respondent issued to it a valid notice of deficiency, and (2) it,
or soneone authorized to act on its behalf, filed with the Court

atinely petition. See Rule 13(a), (c); Mnge v. Conm ssioner,




93 T.C. 22, 27 (1989); Fehrs v. Conm ssioner, supra at 348;

Nati onal Comm to Secure Justice, Etc. v. Conm ssioner, supra at

839. See generally sec. 6213(a) (a taxpayer such as petitioner
must file with the Court a petition for redeterm nation within 90
days fromthe date of the notice of deficiency).

The fact that respondent issued to petitioner a valid notice
of deficiency is not in dispute. The parties focus on the second
requirenent; i.e., atinely petition. Gven the fact that
respondent issued the notice of deficiency to petitioner on July
1, 1999, petitioner, to invoke our jurisdiction, nust have caused
a proper petition to be filed with the Court on or before
Septenber 29, 1999. See sec. 6213(a). It is not enough that
petitioner may have sinply caused to be forwarded to this Court
within the statutory period a petition for filing. In regard to
a corporate taxpayer such as petitioner, a proper filing requires
that the taxpayer tendering (or causing to be tendered through an
agent) a petition to the Court for filing nust have the capacity
to engage in litigation in this Court. See Rule 60(c); see also

Br annon’ s of Shawnee, Inc. v. Commi ssioner, 71 T.C. 108, 111

(1978); Condo v. Conm ssioner, 69 T.C 149, 151 (1977); \Weeler's

Peachtree Pharmacy, Inc. v. Conm ssioner, supra at 180; Nati onal

Comm to Secure Justice, EFtc. v. Commi ssioner, supra at 839.

Whet her a corporation has the capacity to engage in

litigation in the Tax Court is determ ned by applicable State
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law, which, inthis case, is the law of California. See Rule

60(c); see also Brannon’s of Shawnee, Inc. v. Conm Sssioner, supra

at 111; Condo v. Commi ssioner, supra at 151. On the basis of our

review of that law, we conclude that petitioner |acked the
requi site capacity to litigate as of the date of the petition.

See Condo v. Commi ssioner, supra; Rosa v. Comm ssioner, T.C

Meno. 1996-322; see also Community Elec. Serv., Inc. v. National

Elec. Contractors Association, Inc., 869 F.2d 1235 (9th G r

1989). The following three sections of the California annotated
code are relevant to our determ nation

8§ 23301. Delinquency; suspension or forfeiture of
corporate powers, etc.

Except for the purposes of filing an application
for exenpt status or anmending the articles of
i ncorporation as necessary either to perfect that
application or to set forth a new nane, the corporate
powers, rights and privileges of a domestic taxpayer
may be suspended, and the exercise of the corporate
powers, rights and privileges of a foreign taxpayer in
this state may be forfeited, if any of the follow ng
condi tions occur:

(a) If any tax, penalty, or interest, or any
portion thereof, that is due and payabl e under Chapter
4 (commencing with Section 19001) of Part 10.2, or
under this part, either at the time the returnis
required to be filed or on or before the 15th day of
the ninth nonth follow ng the close of the inconme year,
is not paid on or before 6 p.m on the last day of the
12th nonth after the close of the incone year.

(b) If any tax, penalty, or interest, or any
portion thereof, due and payabl e under Chapter 4
(commencing with Section 19001) of Part 10.2, or under
this part, upon notice and demand fromthe Franchise
Tax Board, is not paid on or before 6 p.m on the |ast



day of the 11th nonth follow ng the due date of the
tax. [Cal. Rev. & Tax. Code sec. 23301 (West Supp.
1999) . ]

8§ 23302. Forfeiture or suspension of powers, rights and
privil eges

(a) Forfeiture or suspension of a taxpayer's
powers, rights, and privil eges pursuant to Section
23301 * * * shall occur and becone effective only as
expressly provided in this section in conjunction with
Section 21020, which requires notice prior to the
suspensi on of a taxpayer's corporate powers, rights,
and privileges.[1]

* * * * * * *

(c) The Franchise Tax Board shall transmt the
nanmes of taxpayers to the secretary of state as to
whi ch the suspension or forfeiture provisions of
Section 23301 * * * are or becone applicable, and the
suspension or forfeiture therein provided for shal
t hereupon becone effective. The certificate of the
secretary of state shall be prinma facie evidence of the
suspension or forfeiture. [Cal. Rev. & Tax. sec. 23302
(West 1992).]

§ 23305a. Certificate of revivor; clearance of
corporate nane; reinstatenent; prinma facie evidence

! Cal. Rev. & Tax. Code sec. 21020 (West 1992) provides:

8§ 21020. Suspensi on under bank and corporation tax |aw
prelimnary notice; mailing

For the purposes of Part 11 (comrencing with
Section 23001) of Division 2 only, a taxpayer shall not
be suspended pursuant to Section 23301 * * * unless the
Board has nmailed a notice prelimnary to suspension
whi ch indicates that the taxpayer will be suspended by
a date certain pursuant to Section 23301 * * *, The
notice prelimnary to suspension shall be mailed to the
t axpayer at |east 60 days before the date certain.
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Before the certificate of revivor is issued by the
Franchi se Tax Board, it shall obtain fromthe secretary
of state an endorsenent upon the application of the
fact that the name of the taxpayer then neets the
requi renents of subdivision (b) of Section 201 of the
Cor porations Code [rul es concerning clearance of
corporate nane] in the case of a donestic taxpayer * *
*. Upon the issuance of the certificate by the
Franchi se Tax Board the taxpayer therein named shal
becone reinstated but the reinstatenment shall be
wi t hout prejudice to any action, defense or right which
has accrued by reason of the original suspension or
forfeiture * * *.  The certificate of revivor shall be
prima facie evidence of the reinstatenent and the
certificate may be recorded in the office of the county
recorder of any county of this state. [Cal. Rev. & Tax.
Code sec. 23305a (West 1992).]

The Suprenme Court of California construes Cal. Rev. & Tax.
Code secs. 23301 and 23302 (West 1992 & Supp. 1999) to nean that
a corporation may not prosecute or defend an action during the
period that it is suspended for failure to pay taxes. See United

States v. 2.61 Acres of Land, 791 F.2d 666 (9th G r. 1985); Reed

v. Norman, 309 P.2d 809 (Cal. 1957), and the cases cited therein;

see also Gell v. Laci Le Beau Corp., 73 Cal. App. 4th 1300, 1306

(1999) (unless one of the exceptions set forth in Cal. Rev. &
Tax. Code sec. 23301 (West Supp. 1999) applies, a “suspended
corporation is ‘disqualified fromexercising any right, power or
privilege.”). The purpose of that rule, the Suprene Court of
California has stated, is to "prohibit the delinquent corporation
fromenjoying the ordinary privileges of a going concern, in

order that sonme pressure will be brought to bear to force the



paynment of taxes." Boyle v. lLakeview Creanery Co., 68 P.2d 968,

969-970 (Cal. 1937); see Peacock Hill Association v. Peacock

Lagoon Constr. Co., 503 P.2d 285, 286 (Cal. 1972); see also

Benton v. County of Napa, 226 Cal. App. 3d 1485, 1490 (1991)

(“The purpose of the suspension of corporate power is to induce
t he paynent of taxes.”).

We have in the record a certificate fromthe California
secretary of state attesting that petitioner’s powers, rights,
and privileges were suspended on April 1, 1991, and that they
continued to be suspended as of February 15, 2000. Petitioner
does not dispute that the certificate nmeans what it says but
argues that its suspension should be given no effect because, it
claims, the suspension was “inproper” either ab initio or at
| east beginning in 1993. Petitioner asserts that the suspension
was i nproper at the start because, it clains, it never received
the notice required under Cal. Rev. & Tax. Code sec. 23302(a)
(West 1992). Petitioner clainms that it first learned of its
suspensi on on February 22, 2000, fromrespondent’s counsel.
Alternatively, petitioner asserts, its suspension becane i nproper
in 1993. In support of this assertion, petitioner tendered to
the Court as an exhibit a statenment (the Statenment) fromthe
Board to petitioner indicating that petitioner’s incone tax
account for its tax year ended Decenber 31, 1993, had a credit

bal ance from April 15, 1993, through Novenber 14, 1995. The
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Statenent al so indicates that, on Novenber 15, 1995, the Board
recorded to petitioner’s tax account for 1993: (1) A $1, 666
proposed assessnent for that year which becane final on that day,
and (2) $2,834 of penalties and $56.07 of interest for that year.
The Statenent provides that, as of Novenber 27, 1995, petitioner
owed the Board $2,860.23 in incone tax, penalties, and interest
for its 1993 incone tax year. Petitioner concludes fromthe
Statenent that it owed the Board no incone taxes from April 15,
1993, through Novenber 15, 1995, and, hence, it should not have
been suspended between those dates.

We are unpersuaded by petitioner’s argunent that its
suspensi on was i nproper either ab initio or beginning in 1993.
The certificate of the secretary of state provides clearly that
petitioner’s corporate powers, rights, and privileges were
suspended at | east through the period fromApril 1, 1991, through
February 15, 2000, and the Board’'s certificate of revivor states
just as clearly that petitioner’s rights, powers, and privileges
were only restored effective February 28, 2000. Petitioner does
not adequately dispute this prinma facie evidence. Even assumn ng
that the certificate of the secretary of state is not concl usive,
an assunption that we nmake with nuch reservation, we give little
wei ght to petitioner’s bald assertion that it never received the
notice required under the statutory schene. Nor do we believe

that the Statenment supports petitioner’s assertion that it owed
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the Board nothing fromApril 15, 1993, through Novenber 15, 1995.
The Statenent refers only to petitioner’s 1993 tax year and does
not otherw se indicate whether petitioner owed the Board any
anount for prior years. On the basis of the two certificates, we
conclude that petitioner was “suspended” on the date that M.
Hagendorf filed a petition with this Court on its behalf and at
all tinmes through Septenber 29, 1999, the date on which the 90-
day period under section 6213(a) expired. Accordingly, we hold
that petitioner |acked the capacity under California law to
val idate that petition as a legal filing and that it |acked the
authority to cause M. Hagendorf to file a valid petition on its
behalf. Cf. Rule 41(a) (“No anmendnent [to a pleading] shall be
allowed after expiration of the tine for filing the petition * *
* whi ch woul d involve conferring jurisdiction on the Court over a
matter which otherwi se would not come within its jurisdiction
under the petition as then on file.”).

Nor are we persuaded by petitioner’s argunent that the
current reinstatenent of its powers as of February 28, 2000,
means that it can continue to litigate this case. In Condo v.

Commi ssioner, 69 T.C 149, 151 (1977), we dism ssed the case for

| ack of jurisdiction because the corporate taxpayer did not have
the capacity to litigate under Rule 60(a). The taxpayer, |ike
petitioner, was a California corporation under suspension due to

its failure to pay State incone/franchise tax. W noted with
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respect to the taxpayer that “The corporation has not been
reinstated. Therefore, the corporate powers, rights, and
privileges of the * * * [taxpayer] have been, and renain,
suspended.” 1d. at 151-152. Subsequently, in a setting
“virtually identical” to Condo, we dism ssed the case for |ack of
jurisdiction, noting that the corporate taxpayer “has offered no
evidence that its corporate powers have been reinstated.” Rosa

V. Conm ssioner, T.C. Mnob. 1996-322. Petitioner asserts that

California law allows it to maintain a |lawsuit brought while it
was under suspension, as long as its powers are reinstated while
the lawsuit is ongoing.

We disagree with petitioner’s assertion. Petitioner’s
corporate status was not reinstated by the Board until 200 days
after the petition was filed, or, in other words, long after the
expiration of the 90-day period in which the petition was
required to be filed. See sec. 6213(a). The fact that
petitioner’s corporate status was not reinstated during that 90-
day period is fatal to petitioner in that California | aw does not
operate to toll a filing period fromrunning during a period of

suspension. See Community Elec. Serv., Inc. v. National Elec.

Contractors Association, Inc., 869 F.2d 1235 (9th Gr. 1989). As

the California Court of Appeals has stated in an anal ogous
setting: “if an action is comenced during the period of

suspension and the corporate powers are revived after the
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[imtations period expires, the revival does not toll the running

of the limtations period.” Benton v. County of Napa, 226 Cal.

App. 3d 1485, 1491 (1991); accord ABA Recovery Servs., Inc. v.

Konold, 198 Cal. App. 3d 720 (1988); Wl co Constr., Inc. V.

Modul ux, Inc., 47 Cal. App. 3d 69, 73 (1975); see also Gell v.

Laci Le Beau Corp., 73 Cal. App. 4th 1300 (1999) (applicable

period of limtations was not tolled during the period in which
the corporation’s powers were suspended under Cal. Rev. & Tax.
Code sec. 23301 (West Supp. 1999)).

The facts of this case are simlar to the case of Community

Elec. Serv., Inc. v. National Elec. Contractors Associ ation,

Inc., supra. There, a California corporation (the plaintiff)

brought an antitrust |awsuit against certain defendants
chal l enging a provision of a collective bargaining agreenent.
VWen the plaintiff filed the conplaint with the court, its
corporate powers, rights, and privil eges were suspended under
Cal. Rev. & Tax. Code sec. 23301 (West Supp. 1999).

Approxi mately 18 nonths |later, the Board issued to the plaintiff
a certificate of revivor reinstating its corporate powers.

The U . S. District Court dismssed the case, holding that the
plaintiff |acked the capacity to file the underlying conplaint by
virtue of its suspension. Further, the court held, the later
rei nstatenent of those powers was ineffective to validate the

filing of the conplaint because the antitrust period of
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[imtations had expired before the powers were restored. The
Court of Appeals for the Ninth Crcuit affirmed both of the
District Court’s holdings. As to the latter holding that the
plaintiff’s untinely revival did not give it the capacity to sue,
the Court of Appeals concluded that California | aw does not all ow
the corporate reinstatenent to validate retroactively the
plaintiff's earlier filing. The expiration of the period of
[imtations before plaintiff’'s suspension was lifted acted as a
bar to the plaintiff’s maintaining the antitrust action.

We shall grant respondent’s notion to dismss the petition
for lack of jurisdiction. 1In so doing, we are mndful that this
Court has held repeatedly that Rule 60(a) allows a petition filed
tinmely by an inproper party to be continued in the nanme of the

proper party. See, e.g., Gay v. Comm ssioner, 73 T.C. 639, 648

(1980); Holt v. Conm ssioner, 67 T.C 829, 832 (1977); Brooks v.

Commi ssioner, 63 T.C. 709, 714-715 (1975); see also Rule 60(a),

whi ch provi des:

A case tinely brought shall not be dism ssed on the
ground that it is not properly brought on behalf of a
party until a reasonable tine has been allowed after
objection for ratification by such party of the
bringing of the case; and such ratification shall have
the same effect as if the case had been properly
brought by such party.

Those cases are not pertinent to our decision herein. 1In
contrast to the taxpayers in those cases, petitioner did not have

the requisite capacity to bring an action in this Court when the
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petition was first filed. Petitioner, therefore, neither was
aut hori zed, nor could it have authorized another, to file a
tinely petition in this matter. As a matter of fact, petitioner
was barred by applicable law from conmencing a lawsuit in this
Court.

We have considered all remaining argunments and, to the
extent not addressed above, find themto be irrelevant or w thout
merit. To reflect the foregoing,

An appropriate order

of dism ssal for |ack of

jurisdiction will be

ent er ed.



