T.C. Meno. 2007-201

UNI TED STATES TAX COURT

LAURA K. DAVIS, ET AL.,! Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 144-05L, 145-05L, Filed July 24, 2007.
146- 05L, 147-05L
149- 0O5L.
These cases brought pursuant to sec. 6330, |I.R C
are before the Court to determ ne whether Ps nust pay
penal ties pursuant to sec. 6673(a)(1), I.R C, for

instituting procedures primarily for delay, etc., and
whet her counsel nmust pay R s excess counsel fees
pursuant to sec. 6673(a)(2), I.R C., for unreasonably
and vexatiously nultiplying the proceedi ngs.

1. Held: P husband penalized pursuant to sec.
6673(a)(1), I.R C, for instituting and maintaining
proceedings primarily for delay, making frivol ous
argunents and taking groundl ess positions, and

! Cases of the follow ng petitioners are consolidated
herewith: JLD Asset Managenent Co., a.k.a. JLD Asset Managenent
Trust, Jeffrey Davis, Trustee, docket No. 145-05L; Jeffrey W
Davi s, docket No. 146-05L; Jeffrey W Davis, docket No. 147-05L
and Laura K Davis, docket No. 149-05L.
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unreasonably failing to pursue avail able adm nistrative
remedi es.

2. Held, further, Ps’ |ead counsel liable for Rs
attorney’s fees since he signed pl eadi ngs and ot her
papers knowing Ps’ clainms to be neritless and, thus,
abused the judicial process and unreasonably and
vexatiously multiplied the proceedi ngs.

Robert Al an Jones, Maria Angelisa L. Lacorte, and Mario P

Fenu, for petitioners.

Alan J. Tonsic and Paul C. Feinberg, for respondent.

VEMORANDUM OPI NI ON

HALPERN, Judge: Each of the cases in this consolidated
proceeding is before the Court to determ ne whether the
petitioner therein nust pay a penalty pursuant to section
6673(a) (1) and whether two of petitioners’ counsel common to al
of the cases, Robert Al an Jones (M. Jones) and Maria Angelisa L
Lacorte (Ms. Lacorte), nust pay certain of respondent’s costs
pursuant to section 6673(a)(2). For the reasons that follow, we
i npose on petitioner Jeffrey W Davis (M. Davis) penalties
totaling $15,000 and on M. Jones costs totaling $25, 800.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Cenerally, we shall use the term“counsel” to refer to M.

Jones and Ms. Lacorte.
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Backgr ound

| nt r oducti on

Each of these cases began with a petition for review of a
determ nation by respondent’s Appeals Ofice (Appeals) that
respondent m ght proceed with certain activities to coll ect
unpaid tax (or taxes) owed by petitioner. The docket nunbers,

petitioners, and years in issue are as follows:

Docket No. Petitioner Year (s
144- 05L Laura K. Davi s 1999
145- O5L JLD Asset Managenent Co., 1999

a/ k/a JLD Asset Managenent
Trust, Jeffrey Davis, Trustee

146- 05L Jeffrey W Davis 1997, 1998
147- 05L Jeffrey W Davis 1999
149- 05L Laura K. Davis 1997, 1998

Each petitioner resided in Beavercreek, Chio, at the tinme he or
she (without distinction, he) filed the petition.

At the call of these cases fromthe calendar for the tria
session of the Court at Las Vegas, Nevada, commencing on February
27, 2006 (the Las Vegas trial session), the Court received from
the parties to each case a proposed deci sion docunent sustai ning
Appeal s’ determ nation that respondent m ght proceed with the
collection activities in question in that case. W filed each
proposed deci si on docunent as a stipulation of settlenent to
facilitate the Court’s dealing with the penalty and costs issues
before us today. W ordered each petitioner to show cause in

witing why, in each case in which he is involved, a penalty
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shoul d not be inposed on himpursuant to section 6673(a)(1l), and
we ordered M. Jones and Ms. Lacorte to show cause why, in each
case, excess costs should not be inposed on them pursuant to
section 6673(a)(2). W also ordered respondent to informthe
Court of his fees and costs incurred in these cases and of his
positions with respect to the penalties and costs at issue. W
explained to the parties and to counsel that our orders to show
cause were notivated by our concern that petitioners had raised,
and their counsel had abetted themin raising, neritless
argunents that had served nerely to delay the collection of taxes
owng. In addition to ordering petitioners and their counsel to
respond in witing to our orders to show cause, we accorded each
the opportunity to appear and be heard. Finally, in the face of
the stipulations of settlenent, we vacated the orders we had
entered granting, in whole or in part, respondent’s notions for
summary j udgnent.

1997 and 1998 Tax Liabilities

On March 5, 2001, respondent issued to M. Davis and
petitioner Laura K. Davis (Ms. Davis) a notice of deficiency with
respect to their joint 1997 and 1998 Federal incone taxes. M.
Davis tinely filed a petition in this Court for a redeterm nation
of the deficiencies; Ms. Davis did not file a petition. On
February 11, 2003, we entered an order and decision in M.

Davis’s case, sustaining the deficiencies in full and inposing a



- 5 -
penal ty of $25,000 upon hi munder section 6673(a)(1) for
instituting the case for purposes of delay and for naking
frivolous argunents.? M. Davis did not appeal the order and
deci sion. Respondent tinely assessed the 1997 and 1998

deficiencies and other anmounts on August 1, 2001 (Ms. Davis, for

2 In support of our order and decision, we relied on the
foll owi ng deenmed adm ssions (paragraph nunbers and ellipses
omtted):

Petitioner Jeffrey W Davis created a series of
shamtrusts designed to assist himin evading the
paynment of his Federal incone and enpl oynent taxes.

Petitioner Jeffrey W Davis created the JLD Asset
Managenment Trust to avoid paying his Federal taxes.

The JLD Asset Managenent Trust is a shamtrust.
The Davis Charitable Trust is a shamtrust.

The petitioner Jeffrey W Davis instituted this
case to delay the assessnent of his individual incone
taxes for the taxable years 1997 and 1998.

The petitioner Jeffrey W Davis instituted this
case to use the Tax Court as a forumto present
frivol ous constitutional and procedural argunents
against the United States’ Federal incone tax system

The petitioner Jeffrey W Davis fired his
attorney, Scott W Goss, after M. Goss refused to
file frivolous notions in connection with this case.

The petitioner Jeffrey W Davis intentionally,
reckl essly and negligently disregarded the Federal tax
laws in the preparation of his 1997 and 1998 Feder al
i ncone tax returns.
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1997), Septenber 24, 2001 (Ms. Davis, for 1998), and August 19,
2003 (M. Davis, for 1997 and 1998).

1999 Tax Liabilities

On April 7, 2003, respondent issued to petitioner JLD Asset
Managenent Trust, Jeffrey W Davis, trustee (the trust and the
trustee, respectively), a notice of deficiency with respect to
the trust’s 1999 Federal inconme tax and issued to M. and M.
Davis a notice of deficiency with respect to their 1999 Federal
inconme tax. Neither the trustee, M. Davis, nor Ms. Davis filed
a petition for redeterm nation of the deficiency, and respondent
tinmely assessed the 1999 deficiencies and other ambunts on August
19, 2003 (M. and Ms. Davis), and Septenber 15, 2003 (the trust).
Not i ces

On March 15, 2004, respondent sent to each petitioner with
respect to each year of that petitioner in issue a Final Notice —
Notice of Intent to Levy and Notice of Your Right to a Hearing
(final notice).

On March 19, 2004, respondent sent to each petitioner with
respect to each year of that petitioner in issue a Notice of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320 (NFTL). Each NFTL notified the recipient that respondent
had filed a lien with respect to the recipient’s unpaid Federal
incone tax liability (or liabilities) for the year (or years) in

i ssue.



Responses and Heari ng

On April 13, 2004, in response to the final notices and the
NFTLs, each petitioner filed with Appeals an Internal Revenue
Service (IRS) Form 12153, Request for a Collection Due Process
Hearing. On those forns, petitioners comonly allege that there
exi st “whipsaws” with related entities or persons. M. Davis
all eges that she is an “innocent spouse”. M. Jones signed the
Forms 12153 as each petitioner’s authorized representative.

On June 18, 2004, in response to the Fornms 12153, an Appeal s
enpl oyee, Settlement O ficer Mchael A Freitag (the settlenent
officer), sent M. Jones a letter scheduling a hearing for July
19, 2004, wth respect to all of the hearing requests. Anong
other things, the letter states that, if M. Jones w shes to
propose col |l ections alternatives, such as an install nent
agreenent or an offer-in-conprom se, he nust conplete and submt
current financial statenents, along with verification, prior to
the hearing date. The hearing was reschedul ed for August 24,
2004, but M. Jones failed to appear. On Septenber 7, 2004, the
settlenment officer held a tel ephone conference with M. Jones.

Det er m nati ons

On Decenber 2, 2004, Appeals issued to each petitioner a
“Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330” (notice). The notices sustain the

filing of the lien and the proposed | evy action. Each notice is
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acconpani ed by an attachnment, wherein the settlenent officer sets
forth the analysis leading to his conclusion that the collection
actions should be sustained. The analysis in each attachnent is
simlar, and the follow ng are anong the facts, generally simlar
in each attachnent, on which the settlenent officer relied:
Petitioner could not challenge the underlying tax liability
because he had received a notice of deficiency. Petitioner had
neither requested release or withdrawal of the NFTL nor shown
that he was entitled to release or withdrawal of the NFTL. No
collection alternatives, such as an offer-in-conprom se or an
instal |l ment agreenent, were finalized with petitioner because he
either did not respond with any alternatives or still believes
that he does not owe the liability and that this is a whi psaw
case. Were relevant, petitioner had not provided information
necessary for innocent spouse relief for Ms. Davis. Appeals had
verified the assessnents of tax. The requirenments of al
applicable laws and adm ni strative procedures had been net. The
proposed col |l ection action balanced the need for efficient
collection wwth petitioner’s concern that any collection action
be no nore intrusive than necessary.
Petitions

On January 3, 2005, each petitioner tinely petitioned for
review of the notice received by that petitioner. Each

petitioner assigned error in substantially the sane terns.
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Except as noted, each (1) sought to challenge the tax liability
underlying the collection actions at issue; (2) submtted that
there were inpermssible “whipsaws” with related entities or
persons; (3) submtted that the settlenent officer did not nmake a
determ nation frompetitioner’s tax returns; (4) clained the
settlenment officer did not allow himto raise collection
alternatives, including an offer-in-conprom se; (5) clainmed the
settlenment officer did not allow sufficient time for himto
retrieve IRS docunentation to test whether the period of
limtations on assessnent had expired; (6) alleged that the
assessnents were tinme barred and violated the statute of
[imtations; and (7) in docket Nos. 144-05L and 149-05L, cl ai ned
“i nnocent spouse protection” for Ms. Davis. M. Jones executed
each petition on behalf of the named petitioner. Respondent
answered the petitions, denying or otherw se countering those
cl ai ns.

The petitions are substantially simlar to petitions filed
by M. Jones on behal f of taxpayers in at |east eight other
cases, six of them cal endared for trial at the Las Vegas trial
session. Three of those cases are the subject of our report in

Gllespie v. Comm ssioner, released today as T.C. Meno. 2007-202.




Ms. Lacorte’'s Appearance

On Novenber 17, 2005, Ms. Lacorte filed an entry of
appearance in each case.

Amended Petitions

On Decenber 16, 2005, approximately 2-1/2 nonths before
commencenent of the Las Vegas trial session, each petitioner
noved for |eave to anend petition. Those notions are signed by
M. Jones and Ms. Lacorte. The acconpanyi ng anended petitions
were | odged with the Court on the sane date, and, on Decenber 19,
2005, we ordered respondent to respond to the notions for | eave
to anend. On January 5 and 6, 2007, we filed respondent’s
objections to the notions. On January 10, 2006, we granted al
of the notions, and we filed the anended petitions.® M. Jones
execut ed each anmended petition on behalf of the naned petitioner.

I n each anended petition, petitioner avers numerous

i nstances of abuse of discretion by the settlenent officer; viz,

3 Respondent objected to the notions on, anpng ot her
grounds, that the proposed anmendnents were frivol ous or
groundl ess, provided no basis for relief, and were being raised
solely for the purpose of delay. W granted the notions in |ight
of the facts before us and the standard set forth in Rule 41(a)
that | eave to anend shall be freely given. However, we directed
the attention of petitioners’ counsel to the provisions of Rule
33(b), concerning the effect of signing a pleading (see
di scussion of Rule 33(b) infra), and stated: “At the trial of
this case, the Court expects petitioners’ counsel to show that
the clains in the anended petition are well grounded in fact and
ot herwi se supported as set forth in Rule 33(b). The Court warns
petitioners and their counsel that, if justified, the Court wll
not hesitate to i npose sanctions and costs as provided for in
section 6673.”
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(1) He did not give petitioner adequate tine to nmake his case,
including raising collection alternatives, such as an offer-in-
conprom se; (2) petitioner’s counsel was not provided
docunent ati on showi ng that the IRS had net the requirenents of
all applicable laws and adm nistrative procedures; (3) the
settlenment officer failed to provide petitioner a copy of his
i ndi vidual master file; (4) the assessnent of tax was backdated
and collection was tine barred; (5) the settlenent officer was
bi ased agai nst petitioner “because of Petitioner’s use of the
trust systeni; (6) “there are inperm ssible ‘whipsaws’ with
related entities or individuals”; and (7) in docket Nos. 144-05L
and 149-05L, Ms. Davis is entitled to “‘innocent spouse
protection’”. 1In each case, respondent denied those avernents.

The anmended petitions are substantially simlar to petitions
filed by M. Jones on behalf of taxpayers in at |east six other
cases cal endared for trial at the Las Vegas trial session.
Three of those cases are the subject of our report in Gllespie

v. Conm ssioner, supra.

Mbtions for Sunmmary Judgnent and Motion for Penalty

On January 5, 2006, in docket Nos. 146-05L and 149-05L, and
on January 12, 2006, in the remaining cases, respondent noved for
summary judgnent. He relied on simlar grounds in support of
each notion: Since petitioner had received a notice of

deficiency wwth respect to the underlying liability or
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liabilities (wthout distinction, liability), he could not
challenge the liability. Thus, at his collection due process
hearing, petitioner could raise only collection alternatives.
Al t hough not hi ng prevented himfrom doing so, he did not raise
any collection alternative, nor did Ms. Davis present any basis
for innocent spouse relief. Finally, no other error assigned by
petitioner raised any justiciable issue or showed any abuse of
di scretion by the settlenent officer. Respondent al so noved in
docket No. 146-05L (concerning M. Davis’s 1997 and 1998 taxabl e
years) that we inpose a penalty on hi munder section 6673 in the
amount of $25,000, “as petitioner has instituted this proceedi ng
primarily for the purpose of delay, and petitioner’s position * *
* is frivolous or groundless.”

Petitioners’ (bjections

On February 6, 2006, each petitioner filed an objection to
respondent’s notion for summary judgnment. No petitioner disputed
that he failed to present collection alternatives. FEach argued
that the settlenment officer had not given him adequate tinme to
make his case. Each clained that he required additional
information to prepare collection alternatives and to resol ve
other issues relating to the years at issue. |In docket Nos. 144-
O5L, 145-05L, and 147-05L, petitioners specifically argued that
the settlenent officer failed to allow additional tine to

retrieve relevant docunents fromthe IRS. Each petitioner argued
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that the settlenment officer was biased agai nst himon account of
his use of the trust systemand that there were inpermssible
whi psaws with related entities or individuals. M. Davis, in
docket Nos. 144-05L and 149-05L, clainmed that she is an innocent
spouse. Petitioners in each case except for docket No. 145-05L
al so continued to argue that the assessnents of tax on which the
collection actions were based were tinme barred. M. Davis, in
docket No. 146-05L, contested the section 6673 penalty. M.
Jones and Ms. Lacorte signed each of the objections.

O ders Disposing of Motions for Summary Judgnent and Mbtion for
Penal ty

On February 17, 2006, we issued orders granting in full
respondent’s notion for summary judgnent in docket No. 145-05L
and granting in part his notions for summary judgnent in the
ot her four cases. |In substantial part, the orders were simlar.
I n each, we concluded that petitioner was prohibited from
chal l enging the underlying liability. W found that petitioner
had approximately 5-1/2 nonths to submt information to the
settlenment officer regarding collection alternatives but failed
to do so. We determ ned that, where petitioner had clainmed that
he needed additional docunents, he had not described to the
settlenment officer or to the Court those docunents or their
rel evance. We concluded that the settlenent officer need not
have waited any |onger than he did to make his determ nation. W

rejected petitioner’s claimthat the settlenent officer was
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required to provide docunentation verifying that all applicable
| aws and procedures were followed or to produce petitioner’s

i ndi vi dual or business master files. W cited the follow ng
authority specifically holding that an Appeals officer is not
required to produce that type of information. Nestor v.

Comm ssioner, 118 T.C 162, 166-167 (2002); Lunsford v.

Comm ssioner, 117 T.C 183, 187-188 (2001); Carrillo v.

Comm ssioner, T.C Meno. 2005-290. W found petitioner’s claim
of bias to be frivolous and unsubstantiated. W found that,
beyond Ms. Davis’s bare assertion that she was entitled to

i nnocent spouse relief, she had done nothing (e.g., setting forth
facts showi ng a genuine issue for trial) to substantiate a claim
to that relief. In the orders governing the four cases in which
we granted respondent’s notion for sunmary judgnent only in part,
we denied the notion only with respect to petitioner’s
affirmati ve defense of the statute of limtations.* Each of

t hose petitioners based that defense on his claimthat respondent
had backdated his assessnent (or assessnents) of tax and, as a
result, collection of the tax was tine barred. |In turn, each
based his claimof backdating on his argunment concerning the
“cycl e post date” of the assessnent. Since that argunment was

uncl ear, but we were concerned that it mght involve a materi al

4 W determined that petitioner in docket No. 145-05L
conceded that defense because the issue was not addressed in his
opposition to the notion for summary judgnent.
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i ssue of fact, we declined to adjudicate summarily petitioners’
affirmati ve defense cl ai ns.

By the order we issued in docket No. 146-05L, we al so denied
respondent’s notion for a penalty under section 6673(a)(1). W
expl ai ned that, because we were only granting partial summary
judgnent in that case, we would await further devel opnents before
determ ning whether a penalty is appropriate. W added that we
woul d al so consi der inposing excess costs on counsel pursuant to
section 6673(a)(2) should we conclude that counsel had taken
actions to nultiply the proceedi ng unreasonably and vexati ously.
We |ikew se warned petitioners and counsel in the orders issued
in the other cases that we were considering the inposition of
penalties and costs. In all of the orders, we stated our
i npressions that petitioner, aided by counsel, may have (1)
instituted and mai ntai ned the proceedi ng before this Court
primarily to delay the collection of his incone tax liability,
(2) in support of that goal, raised frivolous argunents and
relied on groundless clains, and (3) unreasonably failed to
pursue his opportunity for a section 6330 hearing. W catal oged
our concerns with respect to each petitioner generally as
follows: He had not chall enged respondent’s statenents in
support of the notion for summary judgnent that petitioner
received a notice of deficiency and failed to petition the Tax

Court; he had failed to present the settlenent officer any
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collection alternatives or the financial infornmation necessary to
consider collection alternatives; and, in the anended petition,
he had nade clains that had little or no substance, all but one
of which we had rejected. W also noted the simlarity of the
amended petitions to petitions filed by counsel in other cases
cal endared for trial at the Las Vegas trial session and the
shortness of the period between filing those anended petitions
and the start of the trial session. W expressed our skepticism
wWth respect to the “cycle post date” argunent made in support of
the statute of limtations defense, stating our suspicion, based
on the rejection of the sanme or a simlar argunent in Dahner v.

United States, 90 AFTR 2d 2002- 6084, 2002-2 USTC par. 50, 806

(WD. M. 2002) (Magistrate Judge’'s order), that the argument was
frivolous. In docket No. 145-05L, the case in which we granted
respondent’s notion for summary judgnent in full, we ordered
petitioner and counsel to appear and be prepared to show cause
during the Las Vegas trial session why a penalty and excess costs
shoul d not be inposed on them respectively. In the other cases,
we left the penalty and cost issues for later resolution.

The Las Vegas Trial Session

As above stated, at the call of these cases fromthe
cal endar for the Las Vegas trial session, we received fromthe
parties to each case a decision docunent (which we filed as a

stipulation of settlenent) sustaining Appeals’ determ nation that
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respondent may proceed with the collection activities in
guestion. In the face of the stipulations of settlenment, we
vacated our orders granting in whole or in part respondent’s
nmotions for summary judgnent. W accorded each petitioner and
counsel the opportunity to appear and be heard with respect to
our orders to show cause why we should not inpose on petitioner a
penal ty pursuant to section 6673(a)(1l) and i npose on counsel
excess costs pursuant to section 6673(a)(2).

M. Davis appeared and was heard on February 28, 2006. The
salient points of his testinony are as follows: He did not
recall being advised that, because he received notices of
deficiency, he could not challenge his underlying tax liability
in a section 6330 hearing; he did not carefully reviewthe
anended petitions; M. Jones suggested filing the anended
petitions; he did not recall review ng the oppositions to
respondent’s notions for summary judgnent; and he basically
relied on the | egal advice of M. Jones and Ms. Lacorte in
contesting respondent’s collection actions and in filing his
petitions in these cases. M. Davis did not to appear and,

t herefore, was not heard.

Victoria Gsborn (Ms. Gsborn) was called by petitioners and,
in pertinent part, testified as follows: She lives in Col orado
and has a bachel or of science fromthe University of Col orado,

w th concentrations in accounting and finance. Her profession is
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public accountant, forensic accountant, and certified fraud
exam ner. She is not, however, a certified public accountant,
nor is she licensed by the State of Colorado to practice
accounting. She has never been enployed by the IRS, and is not
an enroll ed agent or otherw se authorized to represent taxpayers
before the I RS pursuant to Treasury Departnent G rcul ar No. 230,
Practice Before the Internal Revenue Service, 31 CF.R Part 10
(Rev. 6-2005). Anong other things, she testified to the
followng: She had told M. Jones that the assessnents of tax in
these cases with respect to the taxable years in issue of both
M. and Ms. Davis were tinme barred. The date of assessnent of
tax is the date an officer of the IRS signs a summary record of
assessnent. The data necessary to conpile a summary record of
assessnment, however, is only available for that purpose after it
has been posted to the IRS s master file system On the basis of
her exam nations of transcripts of petitioners’ individual master
files for the years at issue, which reveal ed postings of
assessnents on dates subsequent to the assessnent dates shown on
those transcripts, she had reached the conclusion that the
assessnent dates were not accurate and the true assessnent dates
were the dates of the postings.

Both M. Jones and Ms. Lacorte were accorded the opportunity
to be heard with respect to our orders to show cause why excess

costs shoul d not be inposed on them pursuant to section
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6673(a)(2), but each preferred to respond to our orders in
writing.

Di scussi on

| nt roducti on

Section 6673(a) provides for the inposition of sanctions and
the award of costs in Tax Court proceedings. |In pertinent part,
t he provision provides:
SEC. 6673. SANCTI ONS AND COSTS AWARDED BY COURTS.
(a) Tax Court Proceedings.--

(1) Procedures instituted primarily for
del ay, etc.—Whenever it appears to the Tax Court
t hat - -

(A) proceedings before it have been
instituted or mai ntai ned by the taxpayer
primarily for del ay,

(B) the taxpayer’s position in such
proceeding is frivolous or groundl ess, or

(© the taxpayer unreasonably
failed to pursue avail abl e
adm ni strative renedies,

the Tax Court, in its decision, nay require the
taxpayer to pay to the United States a penalty not
in excess of $25, 000.

(2) Counsel’s liability for excessive
costs. —\Whenever it appears to the Tax Court that
any attorney or other person admtted to practice
before the Tax Court has multiplied the
proceedi ngs in any case unreasonably and
vexatiously, the Tax Court may require--

(A) that such attorney or other person
pay personally the excess costs, expenses,
and attorney’s fees reasonably incurred
because of such conduct * * *



- 20 -

1. Section 6673(a)(1) Liability of Petitioners

A. Positions of the Parties

Respondent’s position is that we should inpose a penalty
against M. Davis in docket Nos. 146-05L (concerning M. Davis’'s
1997 and 1998 taxable years) and 147-05L (concerning his 1999
t axabl e year) for advancing frivol ous argunments and neki ng
groundl ess clainms and for instituting proceedings primarily for
del ay. Respondent points out that M. Davis’'s 1997 and 1998
t axabl e years were previously before the Court in a deficiency
case in which we sustained the deficiencies in full and inposed a
penal ty of $25,000 upon hi munder section 6673(a)(1) for
instituting the case for purposes of delay and for naking
frivol ous argunents. Respondent argues that, despite the
i nposition of one section 6673(a)(1l) penalty against him M.
Davis has continued to institute proceedings in this Court for
del ay and to advance frivol ous and groundl ess argunents therein.
Respondent adds, however, that, at the Las Vegas trial session,
M. Davis testified to certain facts that, if true, m ght
mtigate the penalty the Court saw fit to inpose on him e.g.,
his reliance on counsel. Neverthel ess, respondent believes that,
given his history of advancing frivol ous or groundl ess argunents,

the Court should inpose sone penalty upon him
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Each petitioner filed a response to the Court’s order to
show cause. Each argues that the standard for inposition of a
penal ty under section 6673 is bad faith and bad faith does not
enconpass nonfrivol ous argunents. Each catal ogs both identical
errors in and defenses to the settlenent officer’s determ nation
t hat respondent may proceed with his collection actions; viz, (1)
the affirmative defense of statute of limtations, (2) the
i nposition of double taxation, or “whipsaw’, (3) an innocent
spouse claim (4) the presentation of collection alternatives,
i ncluding an offer-in-conpromse, (5) the settlenment officer’s
failure to provide requested docunents, and (6) the settl enent
officer’s failure to accord himadequate tine to perfect his
def ense. Each argues that sanctions are not applicable to good
faith efforts by taxpayers and their counsel to reach agreenent
with the IRS. Finally, each appears to argue that,
notw t hstanding the receipt of a statutory notice of deficiency,
a taxpayer is entitled to raise the underlying tax liability in a
section 6330 hearing.

B. Di scussi on

Respondent has not asked us to inpose a section 6673(a)(1)
penalty on Ms. Davis, in docket Nos. 144-05L and 149-05L, or on
the trustee, in docket No. 145-05L, and we shall not. W shall,
however, inpose penalties on M. Davis in docket Nos. 146-05L and

147-05L. W shall do so because we believe that M. Davis
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instituted and has maintai ned the proceedings in those cases
primarily for delay. W further believe that, in support of that
goal, he raised frivolous argunents and relied on groundl ess
positions. W have on nore than one occasion during these
consol i dated proceedi ngs stated our concern that petitioners had
raised neritless argunents that served nerely to delay the
collection of tax. W accorded M. Davis both a hearing and the
opportunity to respond in witing to our concerns. Neither by
his testinony, Ms. Gsborn’s testinony, nor his witten responses
to our orders to show cause has M. Davis shown us the nerit of

any avernment, claim or argunent advanced by him?® In our orders

5 Unsupported by any citation of authority, M. Davis
clains that the standard for inposition of a penalty under sec.
6673(a)(1) is bad faith. |In Takaba v. Conm ssioner, 119 T.C
285, 294 n.2 (2002), we observed:

There is sonme question whether it is necessary for
a court to find that a taxpayer acted in bad faith in
order to inpose a penalty on himunder sec.
6673(a)(1)(B) for putting forth a frivol ous or
groundl ess position. Conpare Branch v. I.R S., 846
F.2d 36, 37 (8th Cr. 1988) (“A taxpayer’s asserted
good faith is not relevant to the assessnent of
frivolous return [sec. 6702] penalties.”) with May v.
Commi ssioner, 752 F.2d 1301, 1306 (8th Cr. 1985)
(“showi ng of willfulness, or |ack of good faith, is
required [for sec. 6673(a)(1l) damages]”).

We have not, however, required a show ng of bad faith before

i nposing a sec. 6673(a)(1)(B) penalty, see, e.g., Bean v.

Comm ssioner, T.C Meno. 2006-88; Holnes v. Conm ssioner, T.C

Meno. 2006-80; Wetzel v. Comm ssioner, T.C Meno. 2005-211, and

do not believe that to be a requirenent of the statute.

Mor eover, we believe that the Court of Appeals for the Sixth

Circuit, where, barring a stipulation to the contrary, any appeal
(continued. . .)
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granting in part and denying in part respondent’s notions for
summary judgnment in docket Nos. 146-05L and 147-05L, we addressed
each itemin the catalog of errors and defenses presented in M.
Davis’s witten responses, and, except with respect to the
affirmati ve defense of the statute of limtations (Wth respect
to which we withheld judgnment), we found that he failed to raise
any issue that denonstrates error or abuse of discretion on the
part of the settlenent officer. W incorporate herein by this
reference those findings and the anal yses supporting them
(summari zed supra in our background di scussion).

Wth respect to his affirmative defense of the statute of
limtations, M. Davis presents only the testinmony of M. Gsborn.
She testified to nothing nore remarkable than that, after an
assessnment of tax is nmade, record of that assessnent is posted to
the RS conputerized record system M. Osborn’s theory that
assessnent predating posting indicates sonething fraudul ent was

rejected by the Magistrate Judge in Dahner v. United States, 90

AFTR 2d at 2002-6809, 2002-2 USTC par. 50,806 at 86,219, in a
ruling that accepted the Governnent’s position that:

t he Dahnmers’ evidence that the June 25, 1993[,]
assessnent was entered into the I RS adnmi ni strative

5(...continued)
by petitioner would lie, see sec. 7482(b), would agree. See
Nel son v. United States, 796 F.2d 164, 166 (6th Cr. 1986) (good
faith not a defense to inposition of sec. 6702 penalty for
frivolous income tax return).




- 24 -

conputer records in Cctober 1993 provided no evidence

of fraud because an assessnent occurs on the date an

aut hori zed official signs a summary record of

assessnent containing the taxpayer’s assessnent rather

than the date the assessnent is posted to the IRS

conputerized record system * * *
| ndeed, M. Davis neglects even to discuss Ms. Osborn or her
“cycle post date” theory in his witten responses to our orders
to show cause, which suggests to us that he no | onger attaches

any value to her testinony or theory. See N cklaus v.

Comm ssioner, 117 T.C 117, 120 n.4 (2001) (concl uding that

t axpayers abandoned argunents and contentions asserted prior to
the filing of their brief where they failed to advance those
argunents and contentions on brief). W see no nerit in his
affirmati ve defense.

M. Davis’s inability to show the nerit of any avernent,
claim or argunent advanced by himleads us to the concl usion
that he initiated and has maintai ned these proceedings primarily
for delay, and we so find. Indeed, he was sanctioned for just
such conduct (and fined $25,000) in the proceeding that he
initiated to contest respondent’s determ nation of his underlying
tax liabilities for 1997 and 1998. A taxpayer’s good faith
reliance on the advice of counsel is not a defense to the
i nposition of a penalty under section 6673(a)(1)(B). See Branch
v. IRS, 846 F.2d 36, 37 (8th Cir. 1988). Nor need we excuse a

taxpayer’s failure to review pleadi ngs and ot her docunents fil ed

on his behalf. The purpose of section 6673 is to conpel
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taxpayers to think and to conformtheir conduct to settled
principles before they file returns and litigate. Takaba v.

Comm ssioner, 119 T.C 285, 295 (2002).

Not only do we determ ne that M. Davis is deserving of a
penalty for conduct that violates section 6673(a)(1)(A) and (B)
but we believe that he is deserving of a penalty pursuant to
section 6673(a)(1)(C for unreasonably failing to pursue
avai | abl e adm ni strative renedies. As summarized in our

background di scussi on under the heading Determ nations, M. Davis

neit her requested release nor withdrawal of the NFTL, nor did he
show that he was entitled to release or withdrawal of it. Nor
did he respond to the settlenent officer’s request for collection
alternatives. Assumng that he had a case to make to the
settlenment officer, M. Davis did not act reasonably in
presenting less than his full case to himduring the

adm ni strative process.

C. Concl usion

Taking into account respondent’s position, we shall
di scharge our orders to show cause in docket Nos. 144-05L and
149-05L, involving Ms. Davis, and 145-05L, involving the trustee,
as to why a penalty should not be inposed on the petitioner
pursuant to section 6673(a)(1), and we shall nake absol ute our

orders to show cause i n docket Nos. 146-05L and 147-05L
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involving M. Davis, and inpose on himin each docket nunber a
penal ty pursuant to section 6673(a)(1) in the anount of $7,500.

[11. Section 6673(a)(2) Liability of Counsel for Excessive Costs

A. Positions of the Parties

Respondent’s position is that we should i npose excess costs
on M. Jones and Ms. Lacorte pursuant to section 6673(a)(2).
Respondent argues that, on behalf of their clients, counsel nmade
only frivolous argunents and advanced only groundl ess cl ains, and
they did so knowingly or, at |east, recklessly. Respondent
clainms that at no point in these proceedi ngs have they shown the
merit of any argunment or clai mnmade by them on behal f of
petitioners. In particular, respondent focuses on M. Jones’s
perseverance in challenging petitioners’ underlying tax
liabilities notwi thstanding the clear |anguage of section
6330(c)(2)(B) prohibiting such challenges to taxpayers who have
recei ved notices of deficiency and the well-defined casel aw
interpreting that section. Respondent finds especially egregious
M. Jones’s challenge of M. Davis's underlying tax liabilities
for 1997 and 1998 in docket No. 146-05L since those liabilities
had been finally determned by this Court in a deficiency
proceedi ng. Respondent notes that the notions to anmend petitions
were filed I ess than 2 nonths before the start of the Las Vegas
trial session, and the anended petitions contain only additional

clainms that were all determned to be neritless by the Court.



- 27 -

Respondent inplies that counsel filed the notions only to vex
respondent. Respondent argues that the lack of citation to
rel evant legal authorities in the oppositions to the notions for
summary judgnent signed by both M. Jones and Ms. Lacorte
indicates their lack of legal research or their willful disregard
of adverse authority. Respondent concl udes:

M. Jones’ entire conduct in this case constitutes

bad faith, in that he knowingly or recklessly filed

petitions, notions for |eave to anend petitions,

anended petitions, and oppositions to respondent’s

summary judgnment notions that raised nothing but

frivol ous, groundless, or statutorily precluded

argunents. M. Lacorte’s involvenment was limted to

participation in the filing of notions for |eave to

anend petition and oppositions to respondent’s summary

j udgnent notions.

Respondent clains that he incurred excessive costs of $25,800 in
litigating all of these cases and asks paynent in that anount.

Al ternatively, if we do not inpose excess costs on M. Jones
and Ms. Lacorte under section 6673(a)(2), respondent asks that we
sanction both individuals under Rule 33(b), which sets standards
in connection with counsel’s signature on a pleading and provi des
t hat counsel may be sanctioned for failure to neet those
st andar ds.

M. Jones and Ms. Lacorte advance as their own defense the
argunents nmade on behalf of each petitioner. They also claim
errors in respondent’s calculation of his costs. M. Jones

states that, at all tinmes relevant to these cases, M. Lacorte

was his enpl oyee, subject to his direction and advice, and is in



- 28 -
no way responsi ble for the decisions nade in connection with the
initiation or prosecution of these cases. M. Lacorte agrees
with that description of her relationship to M. Jones.

B. Di scussi on

1. | nt r oducti on

We accept that M. Jones is principally responsible for the
deci sions of counsel made in these cases, and Ms. Lacorte, his
enpl oyee, at all tinmes worked under his direction and control.
We shall hold only M. Jones financially responsible for the
excessive costs we determ ne

2. Requi renents for an Award of Excess Costs

Section 6673(a)(2) plainly inposes three prerequisites to an
award of excess costs. First, the attorney or other practitioner
(wi thout distinction, attorney) nust engage in “unreasonabl e and
vexatious” conduct. Second, that “unreasonabl e and vexati ous”
conduct nust be conduct that “nultiplies the proceedings.”
Finally, the dollar anmount of the sanction nust bear a financi al
nexus to the excess proceedings; i.e., the sanction nay not
exceed the “costs, expenses, and attorney’s fees reasonably

i ncurred because of such conduct.” See Amlong & Amlong, P.A. V.

Denny's, Inc., 457 F.3d 1180, 1190 (11th Cir. 2006) (with

reference to the anal ogous | anguage of 28 U . S.C. sec. 1927).
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3. Unr easonabl e and Vexati ous Conduct

The purpose of section 6673(a)(2) is to penalize an attorney
for his m sconduct in unreasonably and vexatiously nultiplying
t he proceedi ngs. Congress has not, however, specified the degree
of culpability that an attorney nust exhibit before we my
conclude that his conduct in multiplying the proceedings is

unr easonabl e and vexatious. See, e.g., Takaba v. Conm ssioner,

119 T.C. at 296-298 (2002). The | anguage of section 6673(a)(2)
is substantially identical to that of 28 U S.C. sec. 1927 (the
two provisions serving the sane purpose in different foruns), and
we have relied on casel aw under the latter to ascertain the
degree of culpability necessary to make an award under the

former. Takaba v. Conm ssioner, supra at 296-297. Wile npost of

the United States Courts of Appeals have required a show ng of

bad faith before awardi ng costs under 28 U S.C. sec. 1927, a few
have required only a show ng of reckl essness, a | esser degree of
culpability. [d. at 297. Anong those few are both the Court of

Appeal s for the District of Colunbia Circuit, see Reliance Ins.

Co. v. Sweeney Corp., 792 F.2d 1137, 1138 (D.C. Cr. 1986), and

the Court of Appeals for the Sixth Grcuit, see Red Carpet

Studi os Div. of Source Advantage, Ltd. v. Sater, 465 F.3d 642,

646 (6th Cir. 2006). The venue for appeal of any award of costs
i nposed on M. Jones may be the Court of Appeals for the D strict

of Colunbia Crcuit. See sec. 7482(b)(1) (second sentence);
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Takaba v. Conm ssioner, supra. If not, it may be the Court of

Appeals for the Sixth Crcuit. See sec. 7482(b)(1)(A). The
Court of Appeals for the Sixth Crcuit has recently expressed the
standard for awardi ng costs under 28 U . S.C. sec. 1927 as foll ows:
“[Aln attorney is sanctionable when he intentionally abuses the
judicial process or know ngly disregards the risk that his

actions will needlessly nmultiply proceedings.” Red Carpet

Studi os Div. of Source Advantaqge, Ltd. v. Sater, supra at 646

I n support of that standard, the Court of Appeals cites United

States v. Wallace, 964 F.2d 1214, 1220 (D.C. Gr. 1992), a case

of the Court of Appeals for the District of Colunbia Crcuit.
Id. Because we are uncertain of appellate venue, and because we
find that M. Jones’s conduct woul d be cul pabl e under the
standard expressed by the Court of Appeals for the Sixth Grcuit
(and presunmably shared by the Court of Appeals for the District
of Colunbia GCrcuit), we shall, for purposes of this case (and

w t hout deciding the standard in this Court), adopt that

standard. See Takaba v. Conm ssioner, supra at 297-298.

We believe that M. Jones intentionally abused the judicial
process by bringing and continui ng these cases on behal f of
petitioners knowing their clains to be wwthout nerit. |In support
of our determ nation to inpose a section 6673(a)(1l) penalty on
M. Davis, we found that he initiated and maintained these

proceedings primarily for delay and, in support of that goal,
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rai sed frivol ous argunents and relied on groundl ess positions.
Al t hough we decline to inpose a section 6673(a)(1l) penalty on the
ot her petitioners, given the al nbst cookie-cutter simlarity of
the clains nade by each of them we could (and do) make the sane
finding and reach the sanme conclusion with respect to each of
them None of the petitioners presents any neritorious clains.
Mor eover, we have no doubt that M. Jones has known all al ong
that petitioners’ clainms lack nerit. W have no doubt because of
M. Jones’s candor in responding to the orders to show cause. In
t hose responses, M. Jones admts that, while, on average, the
cases he brings have nerit, sone do not:
The Orders to Show cannot be properly answered in

the context of analysis of individual issues raised on

appeal from CDP [sec. 6330] hearings. This is true

because there are sonme “L” [sec. 6330] case docket

nunbers whi ch standi ng al one do not have appeal abl e

i ssue[s]. However, in conjunction with other rel ated

“L” case docket nunbers, and sonetines statutory notice

of deficiency docket nunbers[, they] have sufficient

appeal abl e i ssues, and “hazards of litigation” which

justify settlenent of all docket nunbers before the

Court[,] as agreed upon by petitioners, their counsel,

and the RS Ofice of Chief Counsel acting on behalf of

respondent.
The five anended petitions before us today raise substantially
the sane issues. |If M. Jones believed that those issues were
“appeal abl e i ssues”, by which termwe assune that he neans
meritorious issues, then there would be no reason for himto nmake

his probabilistic argunent; i.e., while sone of nmy cases have no

merit, some do, so that, on average, all of ny cases have nerit,
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and each is entitled to a portion of sonme whol esal e settl enent.
That M. Jones does indeed take a whol esal e approach to
representing clients before this Court is supported by his
request that we take notice that, during the three trial sessions
of the Tax Court in Las Vegas, Nevada, between Decenber 2004 and
February 2006, M. Jones and his clients settled 67 cases,
agreeing to nake paynments of $2,564,788 with respect to
$11, 067,835 of clained liabilities.®

The difficulty with M. Jones’s whol esal e approach, and the
reason we believe that he intentionally abused the judicial
process, is that, in taking that approach, M. Jones violated the
wel | - known duty of an attorney before this Court to insure that
there is nmerit to every case that he brings before the Court.
That duty is inposed on M. Jones both by our Rules and by the
ABA Mbdel Rul es of Professional Conduct (Moddel Rules), which, by

Rul e 201(a), govern his practice before this Court.’

6 That M. Jones takes a whol esal e approach in representing
clients before the Court is also evidenced by the fact that he
made the same probabilistic argument in Gllespie v.

Comm ssioner, T.C Meno. 2007-202.

" As discussed in the text, supra, the Court of Appeals for
the Sixth Circuit requires only a show ng of recklessness (not a
show ng of subjective bad faith) before assessing nonetary
sanctions under 28 U S.C. sec. 1927. Red Carpet Studios D v. of
Source Advantage, Ltd. v. Sater, 465 F.3d 642, 646 (6th G r
2006). If M. Jones were to claima lack of famliarity wth our
rules of practice and the ABA Mddel Rul es of Professional
Conduct, we would conclude that he acted recklessly in
representing petitioners before the Court in ignorance of

(continued. . .)
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In pertinent part, Rule 33(b) provides:

(b) Effect of Signature: The signature of counse
* * * constitutes a certificate by the signer that the
signer has read the pleading; that, to the best of the
signer's know edge, information, and belief forned
after reasonable inquiry, it is well grounded in fact
and is warranted by existing law or a good faith
argunent for the extension, nodification, or reversal
of existing law, and that it is not interposed for any
I nproper purpose, such as to harass or to cause
unnecessary delay or needl ess increase in the cost of
l[itigation. * * * |[f a pleading is signed in violation
of this Rule, the Court, upon notion or upon its own
initiative, may inpose upon the person who signed it *
* * an appropriate sanction, which may include an order
to pay to the other party or parties the amount of the
reasonabl e expenses incurred because of the filing of
t he pl eadi ng, including reasonable counsel’s fees.

The effect of a signature on a notion is the sane as the effect
of a signature on a pleading. Rule 50(a).

In pertinent part, Mddel Rules 3.1 states: “A |lawer shal
not bring or defend a proceeding, or assert or controvert an
i ssue therein, unless there is a basis in law and fact for doing
so that is not frivolous, which includes a good faith argunent
for an extension, nodification or reversal of existing |law”

M. Jones has signed pl eadi ngs and ot her papers to bring and
def end t hese proceedi ngs knowi ng petitioners’ clainms to be

neritless.® He has done so in violation of our rules and the

(...continued)
appl i cabl e rul es.

8 The pl eadings and papers we have in mnd are the
petitions, notions for |eave to anend petition, anended
petitions, and objections to the notions for summary judgnent.
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Model Rules and, thus, has intentionally abused the judicial
process. |If by that conduct he has multiplied the proceedi ngs,
he is deserving of sanctions for unreasonably and vexatiously
mul ti plying the proceedings wthin the nmeani ng of section

6673(a)(2). See Red Carpet Studios Div. of Source Advantage,

Ltd. v. Sater, supra.

4. Mul tiplication of the Proceedi ngs

These proceedi ngs shoul d never have been brought. Al of
respondent’s costs are, thus, in a sense, excessive. There is,
however, sone di sagreenent anong the Courts of Appeals in
interpreting 28 U . S.C. sec. 1927 as to whether it is only
possible to multiply, or prolong, the proceedings after a case
has been initiated; presumably because an attorney cannot begin
to multiply the proceedings until some proceedi ng has cone into

exi stence for the attorney to multiply. Conpare More v. Keegan

Mint. Co., 78 F.3d 431, 435 (9th Cir. 1996) (28 U.S.C. sec. 1927
“applies only to unnecessary filings and tactics once a | awsuit

has begun”), with In re TG Ltd., 769 F.2d 441, 448 (7th G

1985) (under 28 U.S.C. sec. 1927, trial judge “had the authority
to award the fees incurred right fromthe beginning”). W have
not addressed the anal ogous issue under section 6673(a)(2), and
we are not conpelled to do so today since, with respect to

respondent’s costs incurred in responding to the first pleadings

(i.e., answering the petitions), there is adequate basis under
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Rul e 33(b) for inmposing upon M. Jones respondent’s reasonable
expenses, including reasonable counsel’s fees, incurred in
answering those pl eadi ngs.

The text of Rule 33(b) is set forth supra. By signing a
pl eadi ng, the signer certifies, anong other things, that, after a
reasonabl e inquiry, he has concluded that, to the best of his
know edge, the pleading is well grounded in fact and law. The
signer nust inquire into both the facts and the law at the tine

the pleading is filed. Versteeqg v. Comm ssioner, 91 T.C 339,

342 (1988). M. Jones does not argue that he nade a reasonable
inquiry that led to his erroneous conclusion that petitioners’
clains had nerit. Indeed, we have concluded that he signed the
petitions knowi ng that they |lacked nerit. M. Jones signed the
petitions in violation of Rule 33(b) and is deserving of a
sanction on account thereof.

5. Excess Costs

Attorney's fees awarded under section 6673(a)(2) are to be
conputed by nmultiplying the nunber of excess hours reasonably
expended on the litigation by a reasonable hourly rate. Takaba

v. Comm ssioner, 119 T.C. at 303. The product is known as the

“l odestar” anmount. |d. To assist us in conputing the | odestar
anount, respondent has provided us with the declarations of
attorneys Alan J. Tonsic and Paul C. Feinberg (Messrs. Tonsic and

Fei nberg, respectively, and the Tonsic and Fei nberg decl arati ons,
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respectively). Attached to the Tonsic declaration are copi es of
reports generated fromrespondent’s internal tine keeping records
show ng the nunber of hours expended on these cases by M.

Tonsi c. Although the Feinberg declaration includes the nunber of
hours he expended on these cases, he does not provide reports
simlar to those provided by M. Tonsic, declaring that he does
not keep detailed records by individual case nunber for tine he
spends in a supervisory capacity. M. Tonsic, explicitly, and
M. Feinberg, by inference, calculate their tinme expended working
on these cases fromtheir first contacts with the cases; i.e.

for M. Tonmsic, fromreview of the case files leading to his
drafting answers.

Respondent asks to be reinbursed for 152 hours of M.
Tonsic's tine, at $150 an hour, and for 30 hours of M.
Feinberg’ s tinme, at $200 an hour. Respondent provides the
foll ow ng chart showi ng the allocations of hours and dollars

anong docket nunbers.

144-05L 145-05L 146-05L 147-05L 149-05L Tot a

Hour s—Al an J. Tonsic 30 20 48 24 30 152

“Lodestar” anount at $4, 500 $3, 000 $7, 200 $3, 600 $4, 500 $22, 800
$150/ hour (Tonsi c)

Hour s—Paul C. Fei nberg 3 2 5 2 3 15
“Lodestar” anount at $600 $400  $1, 000 $400 $600 $3, 000
$200/ hour ( Fei nber g)

“Lodestar” anmount $5,100 $3,400 $8,200 $4,000 $5,100 $25,800

(Total)
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M. Tomsic is the attorney with day-to-day responsibility
for these cases. He is an attorney enployed in the IRS Ofice of
Chi ef Counsel in Las Vegas, Nevada. He has been a nenber of one
or nore State bars since 1981. He is admtted to practice before
the United States Tax Court. His declaration contains the

foll ow ng chart showi ng the hours he spent on these cases.

144-05L 145-05L 146-05L 147-05L 149-05L Tot a

Revi ew case files and 3 3 3 3 3 15
answer petition

Request information 5 1 1 2 1 10
and performresearch

hj ections to notions 2 2 2 2 2 10
for | eave to anmend

Motions for summary 6 5 20 4 15 50
j udgrent

Answer anended 2 2 2 2 2 10
petitions

Revi ew i nfo and 4 -- 12 4 -- 20
prepare settl enment

docunent s

Prepare for and attend 8 7 8 7 7 37
Las Vegas trial

session

Tot al 30 20 48 24 30 152

M. Feinberg is an Associate Area Counsel in the IRS Ofice
of Chief Counsel in Las Vegas, Nevada. He has been in that
position since Septenber 2002 and has been enpl oyed by the Chief
Counsel since July 1991. He has been a nenber of one or nore
State bars since 1979. He is admtted to practice before the
United States Tax Court. His responsibilities include, anong

ot her things, supervising the litigation of cases before the
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Court. In connection with these cases, he supervised the
activities of M. Tomsic, and, as supervisor, he famliarized
himself with the cases, discussed handling of the cases and

i ssues presented, reviewed all docunments that were prepared for
filing wth the Court, and attended all proceedi ngs concerning
the cases at the Las Vegas trial session. He estinmates that he
spent a total of 15 hours on these cases.

Respondent clains that it is reasonable to utilize hourly
charges of $150 and $200 for Messrs. Tonsic’s and Feinberg’' s
time, respectively, in conputing the | odestar anobunts for these
cases. Respondent argues that those are the sane rates that were
all owed by the Court for the Comm ssioner’s trial and supervisory

attorneys in 2002, in Takaba v. Conm ssioner, 119 T.C at 304-305

(2002) .

M. Jones does not question the reasonabl eness of the hourly
rates clainmed for either M. Tonsic or M. Feinberg. M. Jones
has principally two objections to the award of excess costs.
First, he objects to respondent’s claimthat all of the hours
expended by his attorneys are excessive and deserving of
conpensation. Second, he clains that respondent fails to
descri be and substantiate the nature of the services rendered by
hi s attorneys.

We see no nerit to either of M. Jones’s objections. As we

have made plain, these cases are without nerit and never should
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have been brought. By their declarations, Messrs. Tonsic and
Fei nberg descri be adequately their activities with respect to
these cases. M. Tonsic’ s declaration is acconpani ed by conputer
records that, we assune, were nmade contenporaneously with the
wor k performed, and that support his claim Moreover, we are
famliar wth the procedural and factual history of these cases,
and we believe that 152 hours was reasonably necessary for M.
Tonmsic to do the work he describes. W find that $150 is a
reasonabl e hourly charge for M. Tonsic’s tinme, and he reasonably
expended 152 hours on this litigation. The |odestar anount for
M. Tonsic is, thus, $22,800. W accept at face M. Feinberg's
descriptions of his duty and activities and find reasonable his
claimthat he spent 15 hours in those activities. W find that
$200 is a reasonable hourly charge for M. Feinberg' s tine, and
he reasonably expended 15 hours on this litigation. The | odestar
amount for M. Feinberg is, thus, $3,000.

The total |odestar anmount for the tinme of Messrs. Tonsic and
Fei nberg is $25,800. Respondent has not item zed costs for
travel expense, photocopying, or supplies used in preparing the
cases. Respondent |imts his request for costs to the total
| odestar amount. We shall require M. Jones to pay costs in that

anount .



C. Concl usion

W find that $25,800 is a reasonabl e amount for respondent's
excess attorney's fees incurred by reason of M. Jones’s
unr easonabl e and vexatious nultiplication of these proceedi ngs.
Therefore, we shall nmake the orders to show cause absol ute and
order M. Jones personally to pay $5,100, $3, 400, $8,200, $4, 000,
and $5, 100 in docket Nos. 144-05L, 145-05L, 146-05L, 147-05L, and
149- 05L, respectively, pursuant to section 6673(a)(2).°

| V. Concl usi on

To reflect the foregoing,

An appropriate order will be

i ssued, and an order and deci sion

will be entered in each docket.

° Aternatively, with respect to respondent’s attorney’s

fees allocated to review ng case files and answering petition, we
make the award pursuant to Rule 33(b), as discussed supra.



