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DAWSON, Judge: This case was heard pursuant to section 7463
of the Internal Revenue Code in effect when the petition was

filed.! Pursuant to section 7463(b) the decision to be entered

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code, and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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is not reviewable by any other court, and this opinion shall not
be treated as precedent for any other case.

This case arises froma request for relief fromjoint and
several liability under section 6015(f) with respect to
petitioner’s unpaid joint Federal inconme tax liabilities for
2000, 2001, and 2002. Respondent initially determ ned that
petitioner was not entitled to relief fromjoint and several
liability under section 6015(f). Petitioner tinely filed a
petition seeking review of respondent’s determnation. 1In a
postpetition and pretrial review of respondent’s initial
determ nation by the Austin, Texas, Appeals Ofice, reversing the
prior review by the Menphis, Tennessee, Appeals Ofice, it was
concluded that petitioner is entitled to relief. Wen the case
was called for trial, respondent’s counsel stated that petitioner
and respondent both agreed that “petitioner is entitled to
relief.” However, David L. Bishop (intervenor) objected and
woul d not consent to signing the decision docunment. Thus we nust
decide, on the basis of the testinony and docunentary evidence in
this record, whether petitioner is entitled to relief under
section 6015(f) for the years invol ved.

Backgr ound

At the tinme the petition was filed, petitioner resided in

Texas.
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On July 27, 2007, petitioner and respondent filed a joint
nmotion, pursuant to Rule 91(f), for intervenor to show cause why
the facts and evidence set forth in a proposed stipul ation of
facts, together with attached exhibits, should not be accepted as
established for the purposes of this case. Intervenor filed a
response to the order to show cause, primarily on the ground that
he was not solely responsible for the unpaid taxes and that
petitioner should pay her share. At the trial the Court’s order
to show cause was made absolute in that the facts and evi dence
set forth in the proposed stipulation of facts were deened to be
established for the purposes of this case, and nost of the
exhibits were received into evidence and made a part of the
record.

Petitioner and intervenor were married in 1982. They
continued to be married in 2000, 2001, and 2002. They separated
in 2003 and were divorced on January 9, 2004. They had two m nor
chil dren, a daughter and son, who were their dependents in 2000,
2001, and 2002.

Petitioner has a high school education. During the years at
i ssue, she was enployed as a clains processor for a health
i nsurance conpany. Intervenor has a coll ege degree in
accounting, and during the years at issue worked as an auditor
for the Texas Workforce Conm ssion. He now perforns auditing

services as a consultant on an hourly subcontract basis. He was
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previously a revenue agent who conducted incone tax audits for
the Internal Revenue Service (IRS). [In 1994, intervenor was
indicted for bribing a public official in 1992 and 1993. He pled
guilty to the charges. On January 6, 1995, U. S. District Court
Judge HF. Garcia entered the judgnent in the crimnal case,
whi ch i nposed a special assessnment of $50 on each of two counts
and a fine of $1,000 on each count and sentenced intervenor to 28
nmont hs of inprisonnent in the custody of the U S. Bureau of
Prisons. He was released fromprison in 1997, at which tinme he
rejoined his wife and children. Sonetine thereafter he began
wor ki ng as an auditor for the Texas Workforce Conm ssion.

On June 4, 1998, this Court entered a decision in the case

of Bishop v. Comnmi ssioner, docket No. 9641-97, that for 1992 and

1993 incone tax deficiencies of $2,809 and $3,834 and section
6662(a) penalties of $562 and $626, respectively, were due from
him He has paid the assessed deficiencies, penalties, and
interest in part.

Before and after 2000, petitioner and intervenor began
living beyond their neans, purchasing a new honme, furniture, and
aut onobil es and incurring substantial expenses and debts.
| nt ervenor was a dom neering person who controlled their
financial matters and prepared their Federal income tax returns.
During the years at issue he advised petitioner to decrease her

tax wi thhol ding by increasing her exenptions. He al so decreased
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his own tax w thholding. Those actions resulted in the
under paynments of tax for the years 2000 through 2002 and the
failure to make any paynents on the unpaid tax liabilities after
t hey were assessed.

Petitioner did not sign the joint Federal incone tax returns
for 2000 and 2001. Intervenor did not disclose or discuss with
petitioner the contents of those returns. However, petitioner

gave her Fornms W2, Wage and Tax Statenent, to intervenor for

t hose years, and they were attached to the returns. Intervenor
did not file the return for either year until June 4, 2002. It
was not until late 2002 or early 2003 that petitioner becane

aware that intervenor had nmade no paynents on the unpaid taxes
for 2000 and 2001 of $2,532 and $4, 685, respectively.

Petitioner did sign the joint Federal incone tax return for
2002, which reported wages for intervenor and her. No Forns W2
were attached to the return. The total underpaynent of tax for
that year is $6, 105.

Petitioner subsequently corrected her w thhol ding and
entered into an installnent agreenent with the RS to pay the
bal ance of her tax due for 2003. It appears that she is
presently current in paying her Federal incone tax.

During 2007, in a final review and reversal of respondent’s
initial determ nation, Appeals Oficer Handrick of the Austin

O fice concluded that petitioner should be granted full equitable
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relief under section 6015(f) for 2000, 2001, and 2002. His

expl anation and anal ysis contained in an Appeal s case nenorandum
and approved by the Appeal s team nmanager, states, in part, as
fol |l ows:

It appears that the Governnent will be able to show
that the petitioner had reason to know that M. Bishop
was not going to pay the unpaid tax liabilities.
Therefore, it does not appear that the petitioner
qual i fies under the first opportunity.

The follow ng are factors that may be relevant to
whet her the Service will grant equitable relief under
t he second opportunity.

(i) Marital status. Wether the requesting spouse is
separated (whether legally separated or living apart)
or divorced fromthe non-requesting spouse. A
tenporary absence, such as an absence due to

i ncarceration, illness, business, vacation, mlitary
service, or education, shall not be considered
separation for purposes of this revenue procedure if it
can be reasonably expected that the absent spouse wl|l
return to a household maintained in anticipation of his
or her return. See Treas. Reg. section 1.6015-
3(b)(3)(i) for the definition of a tenporary absence.
The petitioner is divorced. The MAC has determ ned
that this factor favors relief and | concur.

(i1) Econom c hardship. Wether the requesting spouse
woul d suffer econom c hardship (wthin the neani ng of
section 4.02(1)(c) of this revenue procedure) if the
Service does not grant relief fromthe incone tax
l[tability. According to the petitioner her nonthly

i ncome barely covers nonthly expenses. The petitioner
is raising 2 children and is supposed to receive child
support from M. Bishop but has not received anything
since 2004. In addition, it should be noted that when
M. Bishop was in prison, the petitioner was
responsi bl e for supporting her two children and
incurred a consi derabl e anbunt of debt which she is
currently paying off. In fact the taxpayer was making
mont hl y paynments in accordance with a Chapter 13
bankruptcy that was di sm ssed on Septenber 12, 2003.
The MAC has determ ned that the petitioner will not
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i ncur an econom c hardship if relief is not granted.

di sagree. |t appears that the petitioner will incur an
econom c hardship if relief is not granted. Therefore,
this factor does favor relief.

(1i1) Know edge or reason to know.

(A) Underpaynent cases. In the case of an incone tax
ltability that was properly reported but not paid,

whet her the requesting spouse did not know and had no
reason to know that the non-requesting spouse woul d not
pay the incone tax liability. As previously stated, it
appears that the taxpayer had reason to know that her
ex- husband was not going to pay the liabilities in
guestion. Therefore, this factor wei ghs agai nst
relief.

(iv) Non-requesting spouse’s legal obligation. Wether
t he non-requesting spouse has a | egal obligation to pay
the outstanding incone tax liability pursuant to a

di vorce decree or agreenent. This factor will not
weigh in favor of relief if the requesting spouse knew
or had reason to know, when entering into the divorce
decree or agreenent, that the non-requesting spouse
woul d not pay the inconme tax liability. The divorce
decree appears to be silent with respect to the tax
liabilities. The MAC has determ ned that this factor
wei ghs against relief. | disagree. Were the divorce
decree is silent, this factor is a neutral factor. See
Conni e Washington v. Conm ssioner, 120 T.C. 137.
Therefore, this factor is neutral.

(v) Significant benefit. Wether the requesting spouse
received significant benefit (beyond normal support)
fromthe unpaid incone tax liability or itemgiving
rise to the deficiency. See Treas. Reg. section
1.6015-2(d). Wiere there is no significant benefit,
the Tax Court has ruled that this factor is neutral.
See Teresa J. Fox v. Conm ssioner, T.C Meno. 2006-22.
The MAC has determ ned that this factor wei ghs agai nst
relief. | disagree. Since the petitioner received no
significant benefit, this factor is neutral.

(vi) Conpliance with incone tax laws. Wether the
requesti ng spouse has nade a good faith effort to
conply with inconme tax laws in the taxable years
follow ng the taxable year or years to which the
request for relief relates. Tax conpliance is a factor
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that the Conm ssioner will consider only agai nst
granting relief. Ewing v. Conm ssioner, 122 T.C 32.
The MAC has determ ned that this factor weighs in favor
of relief. | disagree. Based upon the Ew ng case,
this factor is neutral.

Factors that, if present in a case, wll weigh in favor
of equitable relief, but will not wei gh agai nst
equitable relief if not present in a case, include, but
are not limted to, the follow ng:

Abuse. Wet her the non-requesting spouse abused the
requesting spouse. The presence of abuse is a factor
favoring relief. A history of abuse by the non-
requesting spouse may nmtigate a requesting spouse’s
knowl edge or reason to know. The MAC has determ ned
that there was no physical abuse. However, abuse is
not limted to physical abuse.

There can al so be verbal and nental abuse. According
to the petitioner, when she asked M. Bi shop why there
wasn’t much i nconme tax being wi thheld fromher weekly
pay, he told her not to worry and trust him because he
worked for the IRS. Wen she persisted, M. Bishop
yell ed at her and threatened her. The petitioner also
di scovered that M. Bi shop was accessing her bank
account to pay pornography sites.

When she confronted hi mabout that, M. Bishop becane

very agitated and began yelling at her. In addition,
t he taxpayer feared that M. Bishop would retaliate
against their children. It wasn’t until the petitioner

di scovered that M. Bishop was having an affair that
she decided to file for a divorce. Therefore, it
appears that this factor does favor relief.

* * * * * * *

In sunmation, it appears that three factors favor
relief, one weighs against relief and the rest are
neutral. Therefore, since the factors in favor of
relief outweigh the one factor against, the petitioner
is entitled to innocent spouse relief in accordance
with I.R C section 6015(f).
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Respondent’ s counsel agrees with Appeals Oficer Handrick’s
anal ysis and concedes that petitioner is entitled to ful
equitable relief under section 6015(f).

Petitioner’s present inconme, reasonable |iving expenses, and
substanti al debt create an econom c hardship that would nake it
exceedingly difficult and burdensone for her to pay the unpaid
income tax litabilities for 2000, 2001, and 2002.

Wil e petitioner was not physically abused by intervenor,
she was nentally and enotionally abused by his rage and threats.
VWhen petitioner was noving out of the famly honme during their
separation, intervenor’s threats caused such havoc that she
requested police protection and filed a report regarding his
conduct toward her. Their children were concerned and upset
about intervenor’s tenperanental outbursts and verbal harassnent
of their nother.

I nt ervenor has nmade no efforts to pay the assessed incone
tax liabilities for 2000, 2001, and 2002.

Di scussi on

A predicate to relief under section 6015 is that a joint
incone tax return was filed. Sec. 6015(a)(1), (b)(1)(A). Thus,
if the Court should find that petitioner did not file joint
returns for 2000 and 2001, we would be required to deny her claim

for section 6015 relief for those years. Raynond v.

Comm ssioner, 119 T.C 191, 194-197 (2002).
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Married taxpayers may elect to file a joint Federal incone
tax return. Sec. 6013(a). GCenerally, a joint return nust be
signed by both spouses. Sec. 1.6013-1(a)(2), Incone Tax Regs.
However, where both spouses intend to file a joint return, the
failure of one spouse to sign the return will not preclude its

treatnent as a joint return. Estate of Canpbell v. Conm ssioner,

56 T.C. 1, 12 (1971). Petitioner and intervenor agree that they
intended to file joint returns for 2000 and 2001, and respondent

has not challenged their right to do so. See Acquaviva V.

Conmi ssioner, T.C. Menp. 1996-542.

I n general, spouses who file a joint Federal incone tax
return are jointly and severally liable for the full anmount of
the tax liability shown or required to be shown on the return.

Sec. 6013(d)(3); Butler v. Conm ssioner, 114 T.C 276, 282

(2000). However, a spouse may seek relief fromjoint and several
[Tability under section 6015 if certain requirenents are net.

Petitioner seeks equitable relief under section 6015(f).
Section 6015(f) provides:

SEC. 6015(f). Equitable Relief.--Under procedures
prescribed by the Secretary, if--

(1) taking into account all the facts and
circunstances, it is inequitable to hold the
individual liable for any unpaid tax or any
deficiency (or any portion of either); and

(2) relief is not available to such
i ndi vi dual under subsection (b) or (c),

the Secretary may relieve such individual of such liability.
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Because petitioner seeks relief fromunderpaynents of tax rather
t han understatenents of tax, relief is not avail able to her under

section 6015(b) and (c). See WAshington v. Conm ssioner, 120

T.C. 137, 145-147 (2003).

On Decenber 20, 2006, Congress anended section 6015(e)(1l) to
provide that this Court has jurisdiction over stand-al one section
6015(f) cases.? Tax Relief and Health Care Act of 2006, Pub. L.
109-432, div. C, sec. 408(a), (c), 120 Stat. 3061, 3062.°3
Respondent concedes that we have jurisdiction over this case

under section 6015(e) as anended.

2Tax Relief and Health Care Act of 2006, Pub. L. 109-432,
div. C, sec. 408(c), 102 Stat. 3062, provides that “The
anendnents made by * * * [sec. 408] shall apply with respect to
liability for taxes arising or remaining unpaid on or after [Dec.
20, 2006].”

3Sec. 6015(e) now provides:
SEC. 6015(e). Petition for Review by Tax Court. --

(1) In general.--In the case of an individual
agai nst whom a deficiency has been asserted and who
el ects to have subsection (b) or (c) apply, or in the
case of an individual who requests equitable relief
under subsection (f)--

(A In general.-- * * * the individual may
petition the Tax Court (and the Tax Court shal
have jurisdiction) to determ ne the appropriate
relief available to the individual under this
section * * * [ Enphasi s added. ]
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The Comm ssi oner uses guidelines prescribed in Rev. Proc.
2003- 61, 2003-2 C.B. 296, to determ ne whether a taxpayer
qualifies for relief fromjoint and several liability under
section 6015(f).*

A. Rev. Proc. 2003-61, Sec. 4.01

Before the Comm ssioner will consider a taxpayer’s request
for relief under section 6015(f), the taxpayer nust satisfy the
seven threshold conditions listed in Rev. Proc. 2003-61, sec.
4.01, 2003-2 C.B. at 297. The parties agree that petitioner
satisfies each of the conditions.

B. Rev. Proc. 2003-61, Sec. 4.02

1. I n General

Rev. Proc. 2003-61, sec. 4.02(1), 2003-2 C.B. at 298,
provides that equitable relief will ordinarily be granted as to
unpaid liabilities if, in addition to the seven threshol d
conditions, each of the followng elenents is satisfied:

(a) On the date of the request for relief, the

requesting spouse is no longer married to, or is

|l egally separated from the nonrequesting spouse, or

has not been a nmenber of the sane household as the

nonr equesti ng spouse at any tinme during the 12-nonth
period ending on the date of the request for relief.

“Rev. Proc. 2003-61, 2003-2 C B. 296, supersedes Rev. Proc.
2000- 15, 2000-1 C. B. 447, effective for requests for relief filed
on or after Nov. 1, 2003, and for requests for relief pending on
Nov. 1, 2003, for which no prelimnary determ nation |etter has
been issued as of that date. Rev. Proc. 2003-61, secs. 6 and 7,
2003-2 C.B. at 299. Petitioner’s request for relief was filed on
May 20, 2005.
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(b) On the date the requesting spouse signed the
joint return, the requesting spouse had no know edge or
reason to know that the nonrequesting spouse woul d not
pay the incone tax liability. The requesting spouse
must establish that it was reasonable for the

requesti ng spouse to believe that the nonrequesting
spouse woul d pay the reported incone tax liability.

* * %

(c) The requesting spouse will suffer economc
hardship if the Service does not grant relief. * * *

Petitioner and intervenor were divorced at the tine
petitioner filed her request for relief. Respondent has
determ ned that petitioner will suffer econom c hardship if
relief is not granted, and we agree. Thus, the dispute is
whet her petitioner had know edge or reason to know t hat
i ntervenor woul d not pay the reported tax liabilities for 2000,
2001, and 2002.

2. Know edge or Reason To Know

This elenent is satisfied if the requesting spouse did not
know or have reason to know when she signed the return that the
taxes would not be paid. Rev. Proc. 2003-61, sec. 4.02(1)(b).
Accordingly, petitioner nust establish that it was reasonable for
her to believe that intervenor would pay the reported tax
lTabilities.

Al t hough petitioner may not have been aware of the tax
l[iabilities intervenor reported on the 2000 and 2001 returns
because the returns were not signed by or discussed with her and

she did not actually know that there were unpaid taxes until at
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| east late 2002 or early 2003, we think petitioner should have
had reason to believe that those tax liabilities m ght exist
because of their nounting debts and severe financial situation.
O course, petitioner knew there were unpaid taxes due for 2002
because she signed the return for that year and confronted
i ntervenor about the unpaid taxes due for that year as well as
for the 2 prior years. Furthernore, she knew about the tax
liabilities when she joined intervenor as a party in a chapter 13
bankruptcy proceeding in February 2003. Therefore, we concl ude
that petitioner did not satisfy the knowl edge or reason to know
el ement of Rev. Proc. 2003-61, sec. 4.02, and thus does not
qualify for equitable relief under that section of the revenue
pr ocedure.

C. Rev. Proc. 2003-61, Sec. 4.03

Where the requesting spouse fails to qualify for relief
under Rev. Proc. 2003-61, sec. 4.02, the Conm ssioner may
nonet hel ess grant relief under Rev. Proc. 2003-61, sec. 4.03,
2003-2 C. B. at 298-299. Rev. Proc. 2003-61, sec. 4.03, provides
t hat where the seven threshold conditions have been satisfied and
t he requesting spouse does not qualify for relief under Rev.

Proc. 2003-61, sec. 4.02, equitable relief may be granted under
section 6015(f) if, taking into account all facts and

circunstances, it is inequitable to hold the requesting spouse
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liable. Rev. Proc. 2003-61, sec. 4.03, lists factors that the
Comm ssioner will take into account in determning, on the facts
and circunstances, whether to grant full or partial equitable
relief under section 6015(f). As Rev. Proc. 2003-61, sec. 4.03,
makes clear, no single factor is determ native in any particul ar
case, all factors are to be considered and wei ghed appropriately,
and the list of factors is not intended to be excl usive.

Rev. Proc. 2003-61, sec. 4.03(2)(a), 2003-2 C.B. at 298-299,
lists the followng factors that the Comm ssioner wll weigh in
determ ning whether to grant equitable relief:

(i) Marital status. Wether the requesting spouse

is separated * * * or divorced fromthe nonrequesting
spouse. * * *

(11) Econom c hardship. Wether the requesting
spouse woul d suffer econom c hardship (wthin the
meani ng of section 4.02(1)(c) of this revenue
procedure) if the Service does not grant relief from
the incone tax liability.

(1i1) Know edge or reason to know.

(A) Underpaynent cases. * * * whether the
requesting spouse did not know and had no reason to
know t hat the nonrequesting spouse woul d not pay the
inconme tax liability.

* * * * * * *

(iv) Nonrequesting spouse’s legal obligation.
Whet her the nonrequesting spouse has a | egal obligation
to pay the outstanding inconme tax liability pursuant to
a divorce decree or agreenent. * * *

(v) Significant benefit. Wether the requesting
spouse received significant benefit (beyond nornal
support) fromthe unpaid incone tax liability * * *
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(vi) Conpliance with incone tax laws. Wether the
requesti ng spouse has nade a good faith effort to
conply with incone tax laws in the taxable years
follow ng the taxable year or years to which the
request for relief relates.

Rev. Proc. 2003-61, sec. 4.03(2)(b), 2003-2 C.B. at 299,
l[ists two positive factors that the Comm ssioner will weigh in
favor of granting equitable relief. They are:

(i) Abuse. Wether the nonrequesting spouse
abused the requesting spouse. * * *

(i1) Mental or physical health. Wether the
requesti ng spouse was in poor nmental or physical health
on the date the requesting spouse signed the return or
at the tinme the requesting spouse requested relief.

* * %

Bef ore we consider and apply the above factors, we w |
comment on the testinonial credibility of the two key w tnesses,
petitioner and intervenor. |In many respects their testinony is
critical to our disposition of the issue involved herein. Their
testinmony boils down essentially to a “she said/he said”
si tuation.

In Kropp v. Conmmi ssioner, T.C Meno. 2000-148, we stated

that “As a trier of fact, it is our duty to listen to the
testi nony, observe the denmeanor of the wi tnesses, weigh the
evi dence, and determ ne what we believe.” In D az v.

Commi ssioner, 58 T.C. 560, 564 (1972), we observed simlarly that

the process of distilling truth fromthe testinony of w tnesses,
whose denmeanor we observe and whose credibility we evaluate, is

the daily grist of judicial life. W are not required to accept
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testinmony if it is inprobable, unreasonable, or questionable.

MacGuire v. Conmm ssioner, 450 F.2d 1239, 1244-1245 (5th Gr

1971), affg. T.C Meno. 1970-89.

We find that petitioner’s testinony was credible in materi al
respects. By contrast, we find that intervenor’s testinony was
not credi ble. Having observed intervenor and eval uated his
deneanor as a witness, we reject certain aspects of his
testinony, not nerely because we sonetines found it inconsistent,
vague, evasive, or msleading, but because we sinply do not
believe it.

We turn now to weighing the factors in considering whether
petitioner qualifies for equitable relief under Rev. Proc. 2003-
61, sec. 4.03.

1. Marital Status

Petitioner and intervenor separated in 2003 and divorced in
2004. This factor weighs in favor of granting relief.

2. Econom ¢ Har dship

As previously found and for the reasons stated, we concl ude
that petitioner has established to our satisfaction that she wll
suffer econom c hardship if she is not granted equitable relief.
This factor weighs in favor of granting relief.

3. Knowl edge or Reason To Know

For the reasons stated in our analysis of this factor under

Rev. Proc. 2003-61, sec. 4.02, we conclude that petitioner has
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failed to establish that she did not have reason to know t hat

i ntervenor would not pay the incone tax liabilities for the years
at issue. This factor weighs against granting relief.

4. Nonr equesti ng Spouse’'s Legal bligation

The di vorce decree did not contain a provision as to which
spouse had a | egal obligation to pay the outstanding inconme tax
liabilities for 2000, 2001, and 2002. This factor is neutral.

5. Si gni ficant Benefit

Petitioner did not receive significant benefit beyond nor nal
support fromthe unpaid incone tax liabilities. This factor is
neutral .

6. Conpli ance Wth I ncome Tax Laws

Tax conpliance is a factor considered by the Comm ssioner
only against granting relief. Respondent does not contend that
petitioner did not make a good faith effort to conply with her
Federal incone tax obligations in years subsequent to 2002. And
respondent does not contend that this factor applies.
Consequently, this factor is neutral.

7. Abuse

As previously indicated, while petitioner was not physically
abused by intervenor, respondent determ ned, and we agree, that
there was nental and enotional abuse sufficient to support

relief. Thus, this factor weighs in favor of granting relief.
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Concl usi on

There are three factors that favor granting equitable
relief, one that weighs against granting it, and the remai nder
that are neutral. Accordingly, after considering all the facts
and circunstances, we conclude that it would be inequitable to
hold petitioner |iable for the underpaynents of tax for 2000,
2001, and 2002. Therefore, petitioner is entitled to relief
under section 6015(f).

To reflect the foregoing,

Deci sion will be entered

for petitioner.




