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RUME, Judge: This case was heard pursuant to the provisions
of section 7463! of the Internal Revenue Code in effect when the
petition was filed. Pursuant to section 7463(b), the decision to
be entered is not reviewable by any other court, and this opinion

shall not be treated as precedent for any other case.

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency of $3,913 in petitioners’
2001 Federal income tax and an addition to tax of $583 under
section 6651(a)(1).°?

The issue the Court nust decide is whether $15,892 in “other
expenses” that petitioners listed on a Schedule C, Profit or Loss
From Busi ness, attached to their 2001 tax return are “start-up
expendi tures” as defined by section 195, resulting in the
di sal | onance of deductions clained for those expenditures.?

Backgr ound

Sone facts have been stipulated and are so found. The
stipulation of facts and the attached exhibits are incorporated
by this reference. Wen the petition was filed, petitioners
resided in Wal nut Creek, California.

Petitioner Robert J. Deward has a nmaster’s degree in
journalismfromthe University of California, Los Angel es (UCLA).

M. Deward worked from 1970 through 1997 as a full-tine

2 Al though the notice of deficiency refers to an accuracy-
related penalty under sec. 6662(a), respondent concedes that this
was a scrivener’s error by respondent and the notice of
deficiency should have referred to the addition to tax under sec.
6651(a)(1). Respondent has since conceded that petitioners are
not liable for any addition to tax under sec. 6651(a)(1).

3 In the notice of deficiency, respondent adjusted
petitioners’ medical expense deductions and m scel | aneous
item zed deductions because of the change in the determ ned
anount of adjusted gross incone. The correctness of these
adj ust nrent s depends upon our resolution of the issue stated
above.
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journalist and witer for a major tel ecomunications conpany.*

He retired fromthat position in 1997. Between 1997 and 2005,

M. Deward conducted research for a book that he plans to wite
on Wrld Wwar | (WW). For 27 years, M. Deward has concentrated
on mlitary tactics, nodel soldiers, and books relating to W\ .
He has also built up his owmn library on these subjects. In 2001,
petitioners traveled to Europe for the purpose of conducting
research for the proposed WN' book. At the tinme of respondent’s
exam nation of petitioners’ 2001 return in 2005, M. Deward had
not yet begun the actual witing of the book on WN. However, he
was still conducting research.

Petitioners tinely filed their 2001 joint Federal incone tax
return, including two Schedules C. The first Schedule C rel ates
to M. Deward and lists his principal business as “Author”. The
second Schedule Crelates to petitioner Sylvia Deward and |ists
her principal business as “Interior Design”

Respondent issued a tinely notice of deficiency to
petitioners for their 2001 tax year. Respondent disallowed all
of the $15,892 of “other expenses” claimed on M. Deward’s
Schedul e C. Those expenses consisted of $1,765 of anortization
and $14, 127 for research and devel opnent. The research and

devel opment deduction on M. Deward s 2001 Schedul e C consi sted

4 The conpany has changed its name from Pacific Bell to
Pacific Telesis and is currently called SBC
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of expenses petitioners incurred while on a trip to Europe in
2001 and of research expenses, all related to the proposed WN
book. In support of his clainmd deductions, M. Deward provided
a letter froma publisher, Mlitary History Press L.L.C., dated
August 15, 2005, saying that they would like to review his
materials “wth an eye to future publications”. M. Deward al so
provi ded a docunment titled “The Devel opnent of MIlitary Doctrine
by the German and British Armes During the Course of the G eat
War” which he presented to his local chapter of the “Geat \War
Soci ety” in Septenber 2006.

Di scussi on

Section 162(a) generally allows a deduction for all ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on a trade or business. Wat constitutes a trade or
business is not statutorily defined; rather, it requires an

exam nation of the facts in each case. Conm Ssioner V.

G oetzinger, 480 U S. 23, 36 (1987). To be engaged in a trade or

busi ness, the taxpayer nust be involved in the activity with
continuity and regularity, and the taxpayer’s primary purpose for
engaging in the activity nust be for incone or for profit. 1d.
at 35.

Respondent al |l eges that as of the close of 2001, M. Deward
had not begun the actual witing of his book on WN, nor had he

created an outline. Respondent argues that M. Deward was,
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t herefore, not engaged in the conduct of the active trade or
busi ness of being an author in 2001. Rather, respondent avers
that M. Deward s expenses in performng research for the book he
hopes to wite are “start-up expenditures” as defined in section
195(c)(1). Cenerally, no deduction is allowed for start-up
expenditures. Sec. 195(a).
Section 195(c)(1) defines “start-up expenditures” as:
(1) * * * any anount--
(A) paid or incurred in connection wth--
(1) investigating the creation or
acquisition of an active trade or business,

or

(1i) creating an active trade or
busi ness, or

(ti1) any activity engaged in for profit
and for the production of incone before the
day on which the active trade or business
begins, in anticipation of such activity
becom ng an active trade or business, and

(B) which, if paid or incurred in connection
with the operation of an existing active trade or
business (in the sane field as the trade or
busi ness referred to in subparagraph (A)), would
be all owabl e as a deduction for the taxable year
in which paid or incurred.

As a general rule, the Comm ssioner’s determnations in the

notice of deficiency are presuned correct, and the burden of
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proving an error is on the taxpayer. Rule 142(a); Wlch v.
Hel vering, 290 U.S. 111, 115 (1933).5

Petitioners argue that our Menorandum Opinion in Vitale v.

Comm ssioner, T.C Meno. 1999-131, affd. w thout published

opinion 217 F. 3d 843 (4th G r. 2000), sets a precedent for the
al l ownance of their research and travel expenditures in 2001, and
that it would be discrimnation if their expenditures were

di sal l owed. Approximately 2 years before he becane eligible to
retire fromhis full-tinme job (1992), the taxpayer in Vitale
began witing with the hope of starting a second career as an
author. In 1992, he wote a book-length fictional manuscript and
a collection of short stories. In 1993, the taxpayer wote an
18, 000-word draft of a third book, which he submtted for
copyright registration in June of that year. In QOctober 1993,

t he taxpayer entered into a publication agreenent for the third
book. He also actively participated in the pronotion of his
book. During 1993, the taxpayer incurred costs conducting
interviews and perform ng research for the copyrighted book. On

his 1993 Federal inconme tax return, the taxpayer for the first

5 Pursuant to sec. 7491(a), the burden of proof as to
factual issues may shift to the Comm ssioner where the taxpayer
i ntroduces credible evidence and conplies with substantiation
requi renents, maintains records, and cooperates fully with
reasonabl e requests for w tnesses, docunents, and ot her
information. Because petitioners have failed to provide credible
evidence to support their claim the burden of proof remains with
t hem
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time treated his witing activity as an active trade or business.
Al t hough the taxpayer had no gross receipts fromhis witing
activities in 1993 or 1994, the Court concluded that he had
engaged in the conduct of a trade or business in 1993 and al | owed
some of his deductions.® W believe that M. Deward s activities
can be distinguished fromthose of the taxpayer in Vitale.

At trial, petitioners introduced nunmerous docunments in
support of M. Deward s clai ned expenses. M. Deward’ s testinony
at trial indicated that the transcript he presented to his |ocal
chapter of the “Great War Society” in Septenber 2006 was the
first mterial he had witten with the intention of including it
in the book. M. Deward conceded that those materials were
witten in the summer of 2006. He also testified that he
received no gross receipts fromthe trade or business of witing
books between 1997 and 2005. M. Deward presented no evidence
establishing that he approached a publisher before receiving the
letter fromMIlitary History Press L.L.C. in August 2005.

Evi dence of witten materials that could potentially be
i ncluded in a book and of conmmunication with a publisher may
indicate that M. Deward is interested in witing and publishing

a book sonetinme in the future. However, these events occurred

6 Some of the taxpayer’s deductions were disallowed for
reasons not relevant to the instant case. Vitale v.
Comm ssioner, T.C Meno. 1999-131, affd. w thout published
opinion 217 F. 3d 843 (4th G r. 2000).
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nore than 4 years after the taxable year in issue and cannot be
consi dered evidence of M. Deward’ s being in the active trade or
busi ness of an author in 2001.

Respondent notes that unless petitioners show that M.
Deward was actively engaged in the business of being an author
for profit, his expenses will be disallowed under section 183.

However, respondent cites Goldnman v. Conm ssioner, T.C Meno.

1990-8, for the proposition that whether M. Deward had a profit
objective is of little relevance if he did no nore than prepare
to begin the business of being an author. |In Goldnan, the
t axpayer worked 15 to 20 hours per week in the process of naking
a docunentary film However, at the tinme of the trial, the
taxpayer estimated it would take another 1-1/2 to 2 years to
conplete the film which he could not sell until it was
conpleted. For the year at issue in that case, the taxpayer had
reported a loss attributable to his filmng activities. This
Court held that even if the taxpayer were found to have the
requisite profit objective, we would sustain the Conm ssioner’s
contention that the taxpayer was “nerely preparing to enter the
trade or business of producing and marketing filns.”

M. Deward s situation is simlar to that of the taxpayer in
&ol dnman.  Wiet her or not he had a profit notive, M. Deward has
failed to establish that he did anything nore in 2001 than

research for the book that he intends to wite about WN. The
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expenses related to researching a topic in order to wite a book,
w thout nore, are “start-up expenditures” within the neaning of
section 195. Accordingly, we wll sustain respondent’s
determination to disallow the nmiscellaneous deductions of $15, 892
on M. Deward’'s Schedule Crelating to anortization and the
expenditures incurred for research for his book, including costs
for traveling to Europe.” W will additionally sustain
respondent’s adjustnent of petitioners’ nedical expense
deductions and m scel | aneous item zed deductions because of the
change in the determ ned anount of adjusted gross incone.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

" Al though we disallow the deductions in issue here, we note
that a taxpayer nmay elect to treat start-up expenditures as
deferred expenses, deductible pro rata over a period of at |east
60 nonths, beginning with the nonth in which the active trade or
busi ness begins. Sec. 195(b)(1). W need not decide here
whet her M. Deward s travel expenditures qualify for this
treat ment.



