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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463.! Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, in effect for the
rel evant period. Rule references are to the Tax Court Rul es of
Practice and Procedure.
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and this opinion shall not be treated as precedent for any other
case.

In a notice of deficiency dated Decenber 8, 2008, respondent
determ ned a $1, 365 deficiency in petitioners’ 2006 Federal
i ncone tax. The issue for decision is whether petitioners are
entitled to deduct $9,090 in unreinbursed enpl oyee busi ness
expenses.

Backgr ound

Sone of the facts have been stipulated and are so found. At
the tine the petition was filed, petitioners resided in Florida.
During 2006 Leyla Diaz (petitioner) was enployed as an
assistant to the operations manager of Harkay Enterprises.
Har kay Enterprises owned and operated 11 M das nuffler shops
t hroughout the State of Florida (shops). Her enploynent duties
vari ed; as she describes her responsibilities, she did whatever
t he operations manager required. On any given day she routinely
drove fromone of the shops to another in order to attend
managers’ neetings, check inventory, check paperwork, enrol
enpl oyees in the conpany’s health insurance plan, and research
custoner conplaints. She used her own autonpbile when it was
necessary to drive between the shops.

Petitioner used a commercially avail abl e conmput er - based
spreadsheet programto create a mleage log in which she recorded

her many trips between the shops. Each entry in the mleage |og



- 3 -
i ncludes the date of the trip, the beginning and endi ng address
of the trip, and the m | eage driven between addresses. The

begi nni ng and endi ng address for each trip recorded in
petitioner’s mleage log is the address of either Harkay
Enterprises or one of the shops. Entries in petitioner’s mleage
| og were usually made during the day of travel. Petitioner’s

m | eage | og shows that petitioner drove 15,241 mles in
connection wth her enploynent during the year in issue.

While at work, petitioner was required to wear, as she
described the clothing, “standard khaki pants”, “regul ar,
standard, red polo [shirts]”, and “sneakers”.

Petitioners subscribed to a cellular service famly plan
of fered by Cngular Wreless. Each petitioner had his or her own
cell phone and desi gnated phone nunber. During the year in issue
petitioners paid $1,319.81 to G ngular Wreless in connection
with their cellular plan. Petitioner used her cell phone for
bot h personal and busi ness purposes.

Petitioners’ tinely, electronically filed 2006 joint Federal
i ncone tax return was prepared by a paid incone tax return
preparer. The taxable inconme and inconme tax liability shown on
that return were conputed with reference to petitioners’ election
to claimitem zed deductions in lieu of a standard deducti on.

See sec. 63. As relevant here, the foll ow ng deductions for



- 4 -
unr ei mbur sed enpl oyee busi ness expenses are included in the

item zed deductions clainmed on petitioners’ return:

Deducti on Anount
Vehi cl e expenses $6, 825
Uni f orm and shoe expense 1, 400
Cel | phone expense 1, 300
O fice expense 1, 400

Each of the unreinbursed enpl oyee busi ness expense
deductions |listed above relates to petitioner’s enploynent
wi th Harkay Enterprises. The deduction for vehicle expenses
is conputed by applying the then-standard m | eage rate of 44.5
cents per mle to 15,000 nmiles, plus $150 attributable to
“m scel | aneous” transportation expenses.

The above-listed deductions were disallowed in the notice of
deficiency, because according to an explanation given in the
notice, petitioner “did not establish that the busi ness expense
* * * was paid or incurred during the taxable year and that the
expense was ordinary and necessary to * * * [her] business”.

Di scussi on

As we have observed in countless opinions, deductions are a
matter of |egislative grace, and the taxpayer bears the burden of
proof to establish entitlement to any clai med deduction.? Rule

142(a); I NDOPCO, Inc. v. Conmm ssioner, 503 U.S. 79, 84 (1992);

2Petitioners do not claimthat the provisions of sec.
7491(a) are applicable, and we proceed as though they are not.
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New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

This burden requires the taxpayer to substantiate deductions
cl ai mred by keepi ng and produci ng adequate records that enable the
Comm ssioner to determ ne the taxpayer’s correct tax liability.

Sec. 6001; Hradesky v. Conm ssioner, 65 T.C. 87, 89-90 (1975),

affd. per curiam540 F.2d 821 (5th Gr. 1976); Meneguzzo V.

Commi ssioner, 43 T.C 824, 831-832 (1965). A taxpayer claimng a

deduction on a Federal inconme tax return nust denonstrate that
t he deduction is allowable pursuant to sone statutory provision
and nust further substantiate that the expense to which the
deduction rel ates has been paid or incurred. See sec. 6001;

Hr adesky v. Conmi ssioner, supra at 89-90; sec. 1.6001-1(a),

| ncome Tax Regs.

The deductions here in dispute are allowable, if at all,
under section 162(a). That section generally allows a deduction
for ordinary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business. The term
“trade or business” as used in section 162(a) includes the trade

or business of being an enployee. Primuth v. Conm ssioner, 54

T.C. 374, 377-378 (1970); Christensen v. Conm ssioner, 17 T.C
1456, 1457 (1952). The determ nation of whether an expenditure
satisfies the requirenents for deductibility under section 162 is

a question of fact. See Conm ssioner v. Heininger, 320 U S. 467,
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475 (1943). On the other hand, section 262(a) generally
di sal l ows a deduction for personal, living, or famly expenses.
Expenses incurred for the use of passenger autonobiles,
conputers, and cellular telephones in a taxpayer’s trade or
busi ness are not all owed as deductions unless the taxpayer
satisfies the strict substantiation requirenents of section
274(d). See secs. 274(d), 280F(d)(4)(A). Wth respect to
deductions for those types of expenses, the taxpayer nust
substanti ate each expense by either “adequate records”, or
“sufficient evidence corroborating the taxpayer’s own statenent”.
Sec. 274(d); sec. 1.274-5T(c)(1l), Tenporary Inconme Tax Regs., 50
Fed. Reg. 46016 (Nov. 6, 1985). “To neet the ‘adequate records’
requi renents of section 274(d), a taxpayer shall maintain an
account book, diary, |log, statenment of expense, trip sheets, or
simlar record * * * and docunentary evidence”. Sec.
1.274-5T(c)(2) (i), Tenporary Incone Tax Regs., 50 Fed. Reg. 46017
(Nov. 6, 1985). Cenerally, corroborative evidence nust be direct
evi dence, such as a statenent in witing or the oral testinony of
W tnesses involved in the event in relation to which a deduction
is clainmed, or docunentary evidence such as described in section
1.274-5T(c)(2), Tenporary lIncone Tax Regs., supra. Sec.

1.274-5T(c)(3) (i), Tenporary Incone Tax Regs., 50 Fed. Reg. 46020
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(Nov. 6, 1985). In proving the business purpose of an
expenditure, the corroborative evidence may be circunstantial.
Id.
Taki ng these fundanental principles into account, we turn
our attention to the deductions here in dispute.

Vehi cl e Expenses

Petitioners clainmed a $6, 825 deduction for vehicle expenses
incurred in connection with petitioner’s trade or business. The
deduction consists of $6,675 conputed by applying the standard
mleage rate to the mleage driven plus $150 for m scel | aneous
transportati on expenses.

1. Busi ness M I es

To support a deduction for business mles driven, the
t axpayer must show by adequate records: (1) The anobunt of the
expenditure; (2) the mleage for each business use of the
autonobile and the total mleage for all use of the autonobile
during the taxable period; (3) the date of the business use; and
(4) the business purpose of the use of the autonobile. See sec.
1.274-5T(b) (6), Tenporary Incone Tax Regs., 50 Fed. Reg. 46016
(Nov. 6, 1985). If properly substantiated, transportation
expenses between pl aces of business are deducti bl e, but
transportation to and fromwork is a nondeducti bl e personal

commuti ng expense. See Comm ssioner v. Flowers, 326 U S. 465,

469- 470 (1946); Sanders v. Conm ssioner, 439 F.2d 296, 297 (9th
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Cr. 1971), affg. 52 T.C. 964 (1969); Curphey v. Comm ssioner, 73

T.C. 766, 777 (1980); Roy v. Comm ssioner, T.C Meno. 1997-562,

affd. wi thout published opinion 182 F.3d 927 (9th Gr. 1999);
secs. 1.162-2(e), 1.262-1(b)(5), Incone Tax Regs.

Petitioner maintained and submtted her m| eage | og show ng
the use of her autonobile for business purposes during 2006. The
| og shows the beginning and endi ng | ocation of each trip, the
date of the trip, and the mleage for each trip. Petitioner’s
| og does not show the total mleage for all use of the autonobile
during 2006, nor does it state the business purpose of the use of
t he autonobile as required under section 1.274-5T(b)(6),
Tenporary I ncone Tax Regs., supra. Nonetheless, petitioner’s
m | eage | og substantially conplies with the “adequate records”
requi renment of section 1.274-5T(b)(6), Tenporary |Incone Tax
Regs., supra, and to the extent her log is deficient, she has
provi ded corroborative evidence sufficient to establish the
required el ements. Accordingly, petitioners are entitled to a
$6, 675 vehicl e expense deduction attributable to business niles.

2. M scel | aneous Transportation Expenses

According to petitioner, she paid $150 for tolls in driving
bet ween the shops. The tolls were paid through the use of a

Sunpass. Petitioners’ bank and/or credit card statenents show
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sone paynents to Sunpass, but petitioner has failed to show that
any of the charges actually relate to business trips.
Petitioners are not entitled to include fees paid to Sunpass in
t he deduction for vehicle expenses.

Uni f orm and Shoe Expense

The unrei mbursed enpl oyee busi ness expenses deducted on
petitioners’ return include $1,400 for unifornms and shoes.

Expenses for unifornms are deductible if the uniforns are of
a type specifically required as a condition of enploynent, the
uni fornms are not adaptable to general use as ordinary cl othing,

and the uniforns are not worn as ordinary clothing. Yeomans v.

Comm ssioner, 30 T.C. 757, 767-769 (1958); Wasik v. Conmm ssioner,

T.C. Meno. 2007-148; Beckey v. Commi ssioner, T.C Mno. 1994-514.

As described by her, while at work petitioner was required to
wear “standard khaki pants”, “regular, standard, red polo
[shirts]”, and “sneakers”. Petitioner explained that she did not
wear her work clothing other than in connection with her
enploynment. Be that as it may, the clothing she described is
adaptabl e to general use. Accordingly, petitioners are not
entitled to a uniformand shoe expense deducti on.

Cell Phone Expense

The unrei mbursed enpl oyee busi ness expense deduction clai ned
on petitioners’ return includes $1,300 for cellular phone

service. Petitioner used her cell phone for both business and
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personal purposes, and the total anount paid, that is, $1,319.81,
i ncl udes charges attributable to a cell phone used by her
husband.

The deduction for the cell phone expense is subject to the
sane strict substantiation requirenents as the vehicle expense,
as di scussed above. See secs. 274(d), 280F. Petitioners failed
to all ocate paynents between the personal and busi ness use of
petitioner’s cell phone as required under section 274(d). See

Ki nney v. Conmi ssioner, T.C Meno. 2008-287. Accordingly,

petitioners are not entitled to a cell phone expense deducti on.

Ofice Expense

The unrei nmbursed enpl oyee busi ness expense deduction clai ned
on petitioners’ return includes $1,400 for office expenses. Mre
specifically, petitioner testified that these expenses consist of
the costs of supplies, logs, and a $1, 200 | aptop purchased in
2005 for which she was still making paynents.

Conmput ers and peripheral equi pnment are “listed property” and
are therefore subject to the strict substantiation requirenents.
Sec. 280F(d)(4)(A) (iv). Petitioners did not provide any
substantiating records in support of this deduction.

Wth regard to the portion of the office expense
attributable to the | aptop, petitioners failed to satisfy the
strict substantiation requirenents of section 274(d) and are

therefore not entitled to a deduction for any expense related to
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the conputer. Wth regard to the portion of the office expense
attributable to supplies and |ogs, petitioners did not present
sufficient evidence for the Court to forman estinmate, see

Vani cek v. Comm ssioner, 85 T.C. 731, 742-743 (1985), and

therefore petitioners are not entitled to the corresponding
deduction for this expense.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




