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Ps’ cases were three of the Kersting tax shelter
test cases that were included in Dixon v. Conmm Ssioner,
T.C. Meno. 1991-614 (Dixon Il), vacated and remanded
sub nom DuFresne v. Conm ssioner, 26 F.3d 105 (9th
Cir. 1994) (DuFresne), on remand D xon v. Conm Ssioner,
T.C. Meno. 1999-101 (Dixon I11), supplenented by T.C
Meno. 2000-116 (Di xon 1V), revd. and remanded 316 F. 3d
1041, 1047 (9th Gr. 2003) (D xon V), on remand T.C.
Meno. 2006-90 (Dixon VI), supplenented by T.C. Meno.
2006- 190 (D xon VII11) (on appeal Dec. 28, 2006, and
Jan. 3, 2007). The protracted and nmultiplied
proceedi ngs in these cases stemfromthe m sconduct of
the Governnment attorneys in arrangi ng secret
settlenments of the Ts’ and the Cs’ test cases that the

1Cases of the following petitioners are consol i dated
herewith: Robert L. DuFresne and Carolyn S. DuFresne, docket
Nos. 15907-84 and 30979- 85.
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Court of Appeals for the Ninth Crcuit held in D xon V
was a fraud on the Tax Court.

In Dixon Il we held that the Governnent
attorneys’ m sconduct did not create a structural
defect and was harm ess error but that it had caused
substantial delay in the resolution of Kersting project
cases, and we inposed limted sanctions agai nst R under
Rul e 123(a), Tax Court Rules of Practice and Procedure.
In D xon IV, supplenenting Dixon Ill, we addressed
requests by Ps and other participants in the remand
proceedi ngs for attorneys’ fees under secs. 7430 and
6673(a)(2), I.R C. W held that Ps and others were not
entitled to fees pursuant to sec. 7430, |I.R C., because
they had not prevailed on the nerits against the
underlying deficiency determ nations. W held that
they were entitled to fees pursuant to sec. 6673(a)(2),
| . R C., because the Governnent attorneys had multiplied
t he proceedi ngs unreasonably and vexatiously and the
excess attorneys’ fees were caused by the m sconduct.

In Dixon V the Court of Appeals held that we had
applied the wong standard in Dixon IIl and that the
m sconduct of the Governnment attorneys in the test case
proceedi ngs was a fraud on the Tax Court. The Court of
Appeal s reversed and remanded our decisions in the
remai ni ng test cases, ordering the Tax Court to enter
decisions on terns equivalent to those provided in the
Ts’ secret settlenent agreenent. In D xon VI we
determned the terns and benefits of the Ts' settlenent
and their application to the Kersting project
partici pants before the Court.

Early in the Dixon V remand proceedi ngs, R agreed
t hat reasonabl e attorneys’ fees should be awarded to Ps
and others participating in those proceedings. R Ps,
and the Court agreed that sec. 6673(a)(2), |I.RC
governed the recovery of attorneys’ fees.

HB and JI, attorneys with the law firm of P&H,
represented Ps in the Dixon V remand proceedi ngs at no
cost to Ps over the anount of costs, expenses, and fees
that the Court mght require Rto pay pursuant to sec.
6673(a)(2), I.RC. On June 29, 2007, JI filed a notion
for attorneys’ fees of $X for services provided in the
Di xon V remand proceedi ngs, acconpani ed by the
stipulation of R and JI of the reasonabl eness of the
anounts requested. On Nov. 19, 2007, Rand JI filed a
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suppl enental stipulation regardi ng fees and expenses of
$Y for the preparation of the subject nmotion. R
concedes that fees and expenses requested on behal f of
P&H are reasonabl e and were caused by the Governnent
attorneys’ m sconduct.

R argues that the Court cannot require R to pay
the requested fees and expenses because sec.
6673(a)(2), I.R C, and the |law of the case established
in DDxon IV require that they be paid or incurred by Ps
and they have not been so paid or incurred. R argues
further that we should not invoke our inherent power to
i npose the sanction because we did not do so in D xon
IV, in which we held that sec. 6673(a)(2), I.R C, was
the statutory authority governing the award of
attorneys’ fees.

1. Held: Reasonable attorneys’ fees are “incurred”,
and may therefore be awarded, under sec. 6673(a)(2),
|. R C., when they reflect efforts by attorneys on
behal f of their clients to resist or rectify the

unr easonabl e and vexatious conduct of opposing
attorneys.

2. Held, further, under sec. 6673(a)(2), |I.RC
attorneys whose unreasonabl e and vexati ous conduct
mul tiplies the proceedings incur the excess costs,
expenses, and attorneys’ fees caused by their

m sconduct .

3. Held, further, although in Dixon IV we |limted the
sanction we inposed under sec. 6673(a)(2), I.RC, to

t he amounts paid by Ps and other participants for
attorneys’ services and expenses during the nmultiplied
proceeding up to that tinme, the |law of the case
doctrine does not require us to limt additional
sanctions under sec. 6673(a)(2), I.R C, to the anpunts
Ps paid for attorneys’ fees and expenses for services
in the D xon V remand proceedi ngs.

4. Held, further, the requested attorneys’ fees and
expenses were incurred for purposes of sec. 6673(a)(2),
| . R C., because (1) R incurred themeither when the
Government attorneys commenced their unreasonabl e and
vexatious conduct or, alternatively, when we held in

D xon 1V that their conduct was unreasonabl e and
vexatious, (2) Ps were contingently liable for the
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fees, and (3) the contingency has been satisfi ed.

5. Held, further, our reliance on sec. 6673(a)(2),
| . R C., for inposing sanctions in D xon IV did not
forecl ose recourse to our inherent power in this

pr oceedi ng.

6. Held, further, pursuant to sec. 6673(a)(2), |I.R C

and the inherent power of the Court, we may and wl |
require Rto pay to P&H the requested attorneys’ fees
and expenses.

7. Held, further, because R incurred the requested
fees and expenses pursuant to sec. 6673(a)(2), |I.R C
and Dixon IV, we will invoke our inherent power to
require respondent to pay anounts equal to interest at
the applicable rates for underpaynents under secs.
6601(a) and 6621(a)(2), I.R C, on $X from June 29,
2007, the date JI filed the notion for attorneys’ fees
and expenses, and on $Y from Nov. 19, 2007, the date R
and JI filed the supplenental stipulation of facts
regardi ng fees and expenses incurred in preparing the
subj ect notion.

John A. Irvine, for petitioners.

Henry E. O Neill, for respondent.
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BEGHE, Judge: These cases are part of the Kersting tax
shelter litigation that stemmed fromthe m sconduct of

respondent’s trial counsel in D xon v. Conm ssioner, T.C Meno.

1991-614 (Dixon I1), vacated and remanded sub nom DuFresne v.

Commi ssioner, 26 F.3d 105 (9th Cr. 1994) (per curian), on renmand

D xon v. Comm ssioner, T.C Meno. 1999-101 (Dixon II11), revd. and
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remanded 316 F.3d 1041 (9th G r. 2003) (D xon V). This is the
first Opinion in our third set of opinions requiring respondent
to pay attorneys’ fees and expenses incurred by or on behal f of
Kersting project taxpayers during the various stages of the
litigation.?2 The current set of opinions pertains to fees and
expenses incurred in the proceedings before this Court during the
remand from Di xon V (D xon V remand proceedi ngs), which resulted

in Dixon v. Comm ssioner, T.C. Meno. 2006-90 (D xon VI),

suppl emented by T.C. Meno. 2006-190 (Dixon VII1), ascertaining
the terns and benefits of the Thonpson settl enent.
Petitioners’ cases were consolidated in the D xon V remand

proceedi ngs with 24 cases of other Kersting project taxpayers for

2In our first attorneys’ fees opinion, D xon v.
Comm ssioner, T.C Meno. 2000-116 (D xon 1V) (supplenenting D xon
I11), we awarded Kersting project taxpayers excess fees and
expenses under sec. 6673(a)(2)(B) for services rendered by
Attorneys Joe Alfred Izen (lzen), Robert Allen Jones (Jones), and
Robert Patrick Sticht (Sticht) during the DuFresne renmand.

In the second set of attorneys’ fees opinions, D xon v.
Comm ssioner, T.C Meno. 2006-97 (Dixon VII), and Young V.
Comm ssioner, T.C Menp. 2006-189, we responded to the
suppl enment al mandate of the Court of Appeals for the N nth
Crcuit to rule on Kersting project taxpayers’ requests for
appel l ate attorneys’ fees and expenses incurred in the D xon V
appeal. In D xon VI we awarded appell ate attorneys’ fees and
expenses under sec. 7430 to Kersting project taxpayers
represented in the D xon V appeal by Attorneys John A. Irvine
(Irvine) and Henry G Binder (Binder) of Porter & Hedges, L.L.P
(Porter & Hedges), and M chael Louis Mnns (Mnns). In Young we
awar ded appel |l ate fees and expenses to Kersting project taxpayers
represented in the Dixon V appeal by Attorneys |zen and Jones.
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pur poses of hearing, briefing, and opinion (the D xon V

t axpayers). Counsel for all D xon V taxpayers have requested
attorneys’ fees and expenses for their services in the D xon V
remand proceedings. In this Opinion we consider notions for
excess costs and attorneys’ fees under section 6673(a)(2)(B)2 for
services of Attorneys John A Irvine (Irvine) and Henry G Binder
(Binder) of Porter & Hedges, L.L.P. (Porter & Hedges), provided
to petitioners, the D xons and the DuFresnes, in the D xon V
remand proceedings.*

Early in the Dixon V remand proceedi ngs, respondent’s
counsel agreed that, pursuant to section 6673(a)(2), respondent
is required to pay attorneys’ fees and expenses incurred in the
D xon V remand proceedi ngs. The parties have stipul ated that
reasonabl e attorneys’ fees and expenses totaling $1,101,575. 34
are attributable to services of Porter & Hedges in the D xon V
remand proceedings. Porter & Hedges agreed to represent
petitioners in the Dixon V remand proceedi ngs at no cost except
for such fees and expenses as mght be allowed by the Court. The

issue for decision is: when attorneys representing the

3Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

‘Subsequent opinions will deal with the pending applications
of Attorneys Jones, Mnns, and |lzen for fees and expenses
incurred for their services on behalf of other Di xon V taxpayers
in the D xon V remand proceedi ngs.
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Comm ssi oner have conmtted a fraud on the Tax Court that has
multiplied and protracted the proceedi ngs, may the Court,
pursuant to section 6673(a)(2)(B) or under the Court’s inherent
power, require the Conmm ssioner to pay attorneys’ fees and
expenses for services provided during such proceedi ngs by counsel
representing the taxpayer pro bono® or, as in these cases, for no

fee except for any fees that nmay be all owed by the Court?

SAl t hough the phrase “pro bono” stens fromthe Latin phrase
“pro bono publico” (“for the public good”), the definition in the
current edition of Black’s Law Dictionary 1240-1241 (8th ed.
2004) is w der ranging, enconpassing “unconpensated | egal
services perforned esp. for the public good” and, quoting Rhode &
Hazard, Professional Responsibility 162 (2002):

“a wide range of activities, including |law reform
efforts, participation in bar associations and civic
organi zati ons, and individual or group representation.
Clients who recei ve such assistance al so span a broad
range including: poor people, nonprofit organizations,
i deol ogi cal or political causes, and friends,
relatives, or enployees of the | awer.”

Sec. 7430(c)(3)(B), titled “Pro bono services”, added by the
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3101(c), 112 Stat. 728, describes the
covered fees as “fees [that] are |l ess than the reasonabl e
attorneys’ fees because an individual is representing the
prevailing party for no fee or for a fee which * * * is no nore
than a nomnal fee.”
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Backqgr ound®

The Kersting tax shelter litigation arose fromrespondent’s
di sal | owance of interest deductions clainmed by participants in
various tax shelter prograns pronoted by Henry F. K. Kersting
(Kersting) during the late 1970s through the 1980s. Under the
test case procedure, nost of the other Kersting program
partici pants who had filed Tax Court petitions (non-test-case
t axpayers) entered into “piggyback” agreenents in which they
agreed that their cases would be resolved in accordance with the
Court’s opinion in the test cases.’

Initially, Kersting hired Attorney Brian J. Seery (Seery) to
represent Kersting project participants. After Seery resigned
because of a perceived possible conflict of interest, Kersting
replaced himw th Attorneys Robert J. Chicoine and Darrell D

Hal l ett, whomhe later fired and replaced with Attorney Joe

The foll owi ng background statenment is based on the existing
record and additional information submtted by the parties in
connection wth the attorneys’ fees requests. The facts in these
cases are fully set out in Dixon Il, Dixon IIl, Dixon IV, D xon
VI, Dixon VII, Young v. Conm ssioner, supra, and D xon VIII
The parties have stipulated additional facts related to the
notion for attorneys’ fees, and they are so found. The
stipulation of facts and the suppl enental stipulation of facts
are incorporated herein by this reference. W have not found it
necessary to hold an evidentiary hearing. Cf. Rule 232(a)(2).

"Upon the final disposition of the test cases, respondent
and the relatively few non-test-case taxpayers who did not enter
i nto piggyback agreenents will generally be ordered to show cause
why those cases should not be decided the sane way as the test
cases.



- 10 -

Al fred lzen, Jr. (lzen), who represented the taxpayers in the
trial of the test cases. Kersting initially paid the taxpayers’
legal fees in the Tax Court litigation. Later sone Kersting
program partici pants began contributing to a | egal defense fund
created to share the cost of further proceedings (the defense
fund or fund). Eventually, nore than 300 non-test-case
petitioners made periodic and/or |unp-sumcontributions to the
f und.

Before trial of the test cases in this Court, respondent’s
trial counsel entered into the then-secret, now notorious,
Thonpson settl enment, which was not disclosed to the Court until
after the test cases had been tried and decisions entered in
accordance with Dixon I1,® sustaining virtually all respondent’s
determ nati ons.

On appeal, the Court of Appeals for the Ninth Crcuit
vacated this Court’s decisions in the test cases and remanded
them for an evidentiary hearing to determne the full extent of
t he Governnent attorneys’ m sconduct and whether that m sconduct
was a structural defect voiding the judgnment or should be

di sregarded as harm ess error. DuFresne v. Conm ssioner, 26 F.3d

at 107 (citing Arizona v. Fulmnante, 499 U S. 279, 309 (1991)).

8Before the trial of the test cases the Court had rejected
the test case taxpayers’ argunents, advanced by Chicoi ne and
Hal l ett, that certain evidence should be suppressed and the
burden of proof shifted to respondent. See D xon v.
Comm ssioner, 90 T.C. 237 (1988) (Dixon I).
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On remand, in response to a direction by the Court of
Appeal s to consider on the nerits all notions of intervention
filed by interested parties, we ordered consolidation of the
cases of 10 non-test-case taxpayers with the remaining test cases
for purposes of the evidentiary hearing. Follow ng that hearing,
we held in Dixon Ill that the m sconduct of the Governnent
attorneys in the trial of the test cases did not cause a
structural defect in the trial but instead resulted in harm ess
error. However, we sanctioned respondent in two ways for the
Government attorneys’ m sconduct during the test-case
proceedings. First, in Dixon IIl we held that Kersting project
t axpayers who had not had final decisions entered in their cases
woul d be relieved of their liabilities for the interest conponent
of the addition to tax for negligence under fornmer section
6653(a) and for the increased rate of interest provided by forner

section 6621(c). Second, in D xon v. Conm ssioner, T.C Meno.

2000-116 (Dixon 1V), pursuant to section 6673(a)(2)(B), we
ordered respondent to pay petitioners’ attorneys’ fees and
expenses incurred by themin the DuFresne remand proceedi ngs in
the Tax Court as a result of the Governnent attorneys’

m sconduct.® W entered orders requiring respondent to pay a

°l'n Dixon IV, we rejected the fee requests insofar as they
relied on sec. 7430, on the ground that the novants had not
substantially prevailed on the nmerits as required by sec.
7430(c) (4) (A (i) .
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portion of attorneys’ fees and expenses incurred for services
provi ded by |1zen and Attorneys Robert Allen Jones (Jones) and
Robert Patrick Sticht (Sticht) to the taxpayers in the DuFresne
remand proceedings.! In so doing, sua sponte and relying on our
i nherent power, we included in the sanction the obligation of
respondent to pay interest on the awards at the rates provided by
sections 6601(a) and 6621(a)(2) fromthe dates of our orders
fixing the awards.! Respondent did not appeal Dixon |V or those
orders. !?

We entered decisions for respondent in the remaining test
cases, which the test-case taxpayers again appealed. W also

certified for interlocutory appeal the cases of non-test-case

W substantially reduced the anmpbunts requested in varying
anount s because of insufficient substantiation. Sticht and
respondent thereafter entered into a conprehensive agreenent and
subm ssion regarding the fee and expense clains of Kersting
proj ect non-test-case taxpayers represented by Sticht in al
phases of the Kersting project proceedings through the D xon V
remand proceedi ngs. That agreenent and subm ssion superseded our
awards to his clients in D xon |IV.

1\We note that Attorney Luis DeCastro’s nonthly bills for
| egal fees and expenses to the Thonpsons provided for interest on
out st andi ng bal ances, which were expected to be paid fromthe
Thonpsons’ refunds generated by the secret settlenment. See Di xon
11, Findings of Fact |1 X Postrial Devel opnents, A First
Thonpson Refund (“M. DeCastro advised the Thonpsons that,
because the Internal Revenue Service would be paying interest, he
believed it was fair to add interest to the Thonpsons’ bill.”);
see al so Exhibit 939-ALZ, at 9-13.

12Deci sions already entered after the D xon V remand
proceedi ngs on behal f of taxpayers who initially contributed to
t he defense fund have included fee and expense awards pursuant to
our opinion in Dixon |IV.
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t axpayers who had participated in the evidentiary hearing. The
Court of Appeals accepted the interlocutory appeals of the non-
test cases but held themin abeyance pending resolution of the
appeal s of the test cases.

I n January 2001 the defense fund retained Attorney M chae
Louis Mnns (Mnns) to replace lzen in the appeal. As a result,
M nns becanme counsel of record for the D xons, DuFresnes,
Onenses, and Hongserneiers. |zen remained counsel of record for
t he appeals of the Youngs, the only other remaining test-case
t axpayers, and the Adairs, who were non-test-case taxpayers. The
steering commttee of the defense fund | ater becane dissatisfied
with Mnns and asked Porter & Hedges to take over the appeals.

Porter & Hedges entered into an agreenment with the defense
fund to represent test-case taxpayers through oral argunent in
t he appeal (the retainer agreenent). Although the retainer
agreenent provided for an up-front retainer and nonthly billings,
Porter & Hedges received only a small portion of its billed
appellate fees fromthe defense fund. Wen Irvine and Bi nder
entered into the retainer agreenment with the defense fund on
behal f of Porter & Hedges, they did not realize that the steering
comm ttee whose nenbers signed the retainer agreenent had the
backing of less than a majority of the participants in the
def ense fund, many of whom wi shed to continue to be represented

by Mnns or lzen in the appeal
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In accordance with the retainer agreenent, Porter & Hedges
attorneys Irvine and Bi nder entered appearances in the Court of
Appeal s on behal f of the Di xons, DuFresnes, and Oamenses. M nns
remai ned counsel of record for the Hongserneiers. Thus, three
sets of counsel pursued the appeals of the test cases: [|zen on
behal f of the Youngs, Mnns on behalf of the Hongserneiers, and
Porter & Hedges on behalf of the D xons, DuFresnes, and Oaenses.

In Dixon V the Court of Appeals reversed Dixon II1, holding
that the m sconduct of the Governnent attorneys in the trial of
the test cases was a fraud on the Tax Court, for which no show ng
of prejudice is required, and that respondent should be nore
severely sanctioned. The Court of Appeals remanded the cases and
ordered this Court to enter judgnent in favor of the test-case
t axpayers and non-test-case taxpayers who were before the Court
of Appeals (the D xon V taxpayers) on terns equivalent to those
provided in the final Thonpson settlenent agreenent. The Court
of Appeals left to our discretion the fashioning of judgnents
that woul d put the Kersting project taxpayers in the sane
position as provided in the Thonpson settlenent. Dixon V, 316
F.3d at 1047 n. 11.

Petitioners and ot her taxpayer appellants requested the
Court of Appeals to award appell ate attorneys’ fees and expenses
incurred in the D xon V appeal. 1In a supplenmental nandate, the

Court of Appeals sent those appellate fee requests to the Tax
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Court for a determnation of entitlement and, if warranted,
anount. W responded to that supplenental nmandate in D xon v.

Comm ssioner, T.C Meno. 2006-97 (Dixon VII), and Young V.

Commi ssioner, T.C Menp. 2006-189, and awarded appell ate fees and

expenses under section 7430. In Young we awarded appellate fees
and expenses incurred in the D xon V appeal to taxpayers
represented by lzen and Jones. |In D xon VII we awarded appellate
attorneys’ fees and expenses incurred in the D xon V appeal to

t axpayers represented by M nns and by Porter & Hedges attorneys
I rvine and Binder, including petitioners herein, the D xons and
the DuFresnes. Primarily because of the caps on hourly rates
under section 7430, Porter & Hedges recovered only $248, 049. 27
(attorneys’ fees of $230,167.75 plus expenses of $17,881.52) out
of its total billings of $514,821.90 (attorneys’ fees of
$494,514. 75 plus expenses of $20, 307. 15).

The agreenment with the defense fund obligated Porter &
Hedges to represent petitioners (the D xons and the DuFresnes)
and the Omenses only through oral argument in the D xon V appeal;
it did not extend to the Di xon V remand proceedings in this
Court. Binder and Irvine discussed with petitioners the decision
of the Court of Appeals in Dixon V and the advisability of Porter

& Hedges representing themin the D xon V remand proceedi ngs. 3

13The record does not discl ose whet her Bi nder and Irvi ne had
simlar discussions with the Omenses. The Oamenses were
(continued. . .)
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Binder and Irvine told petitioners that the remand proceedi ngs
woul d be time consum ng and expensive. Binder and Irvine told
petitioners that Henry O Neill (O Neill), respondent’s counsel,
had agreed that respondent would be obligated to pay the
t axpayers reasonabl e attorneys’ fees and expenses in the renmand
proceedi ngs. Binder and Irvine believed that the Court would
requi re respondent to pay petitioners’ reasonable attorneys’ fees
and expenses incurred in the remand proceedi ngs. Binder and
Irvine therefore agreed that Porter & Hedges would |look only to
respondent for paynent of those fees. They assured petitioners
that Porter & Hedges would not require petitioners to pay any
fees or expenses beyond those awarded by the Court. In a January
28, 2003, tel ephone conversation, petitioners agreed to have
Porter & Hedges represent themin the D xon V remand proceedi ngs
on those terns. Pursuant to that oral agreenent, Irvine and
Bi nder entered their appearances in these cases in this Court.

|l zen, Mnns, Sticht, Jones, and Attorney Declan J. O Donnel
represented the remaining D xon V taxpayers.

On April 30, 2003, respondent filed a notion requesting a
status conference. On May 30, 2003, the parties filed status
reports with the Court. Respondent’s status report stated:

“Wth respect to attorneys’ fees related to Tax Court proceedi ngs

13(...continued)
represented by lzen in the D xon V remand proceedi ngs.
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occurring subsequent to the issuance of the Ninth Grcuit’s
opinion [D xon V], respondent’s position is that reasonable
attorneys’ fees should be awarded to the petitioners.”

Bi nder sent petitioners engagenent |etters dated August 27,
2003, nenorializing the oral agreenent of January 28, 2003. The
engagenent letters, which were signed by Binder, stated:

Porter & Hedges, and John Irvine and | individually,
bel i eve that because we represented you in the appeal
that led to the Appellate Decision [D xon V], we should
continue that representation to its conclusion, even

t hough (1) the Fund has failed to fulfill its agreenent
to pay our fees under the Letter Agreement and (ii) our
engagenment with the Fund provides only for
representation through oral argunent in the Appellate
Decision. W are not unm ndful that hundreds of non-
test-case petitioners will be affected by the Appellate
Decision as that decision is effected on remand. For

t hese reasons, John Irvine and | agree to represent you
wth respect to the remand of the Appell ate Decision

wi t hout conpensation fromyou

* *x * W may request paynent of fees and expenses from

t he governnent, as provided by | aw or by determ nation

of a court, for our representation. You agree to

provi de facts, affidavits, testinony, and other

assi stance as reasonably necessary to support such

requests for fees and expenses.

Ext ensi ve di scovery, including petitioners’ interrogatories
and requests for production of docunents and notions to conpel
responses to interrogatories and production of docunents,
preceded the hearings in the D xon V remand proceedi ngs. Counsel
for the Dixon V taxpayers informally agreed that Porter & Hedges
woul d essentially serve as | ead counsel in the discovery process,

preparation for the evidentiary hearings, opening statenents,
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exam nation of many key w tnesses, and all significant research
and briefing. During the D xon V remand proceedi ngs, the Court
hel d si x tel ephone conferences with respondent’s and the D xon V
t axpayers’ counsel, two status conferences on the record, in
Houst on and Los Angeles, and three hearings, in Las Vegas, Los
Angel es, and Washington, D.C. Through Binder, Porter & Hedges
took the lead in conducting and presenting the D xon V taxpayers’
case.

On Septenber 3, 2004, the Court and counsel to the Di xon V
t axpayers held a tel ephone conference on the record. During that
conference M nns stated that he was concerned about the pressures
on Bi nder because Porter & Hedges:

have had apparently little or no fees, and I’ m not

willing to lose him[Binder]. |If there is any way to

keep himaround, | don’t want himto have a burden, so

| would i ke to give ny clients sone type of good-faith

-- | would like to make sure that M. Binder is stil

there at the hearing.

Respondent’ s counsel said he had no comments.

In one of the recorded tel ephone conferences with the
parties, we expressed the view that section 6673(a)(2) is the
appl i cabl e section insofar as | egal fees for proceedi ngs before
this Court are concer ned.

During the third evidentiary hearing session in Washi ngton,

D.C., we discussed with the parties’ counsel the briefing

schedul e and whet her the D xon V taxpayers would file one brief
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or separate briefs. During that discussion, Jones stated to the
Court:
And | would like to hear from M. Binder because

he has been a prolific witer over the last year and a

hal f, so I’m sure he has got sonething to say about

that possibility [one brief for all remand

petitioners].

Your Honor, before any other opinions are

generated, | think we should recognize the Hercul ean

effort that M. Binder has produced on behalf of al

Petitioners’ counsel who have participated to various

degrees in this process, but the lead dog in this hunt

fromthe first day that we started again in Houston has

been M. Binder, who has taken it upon hinmself to do

the lion’s share of the work * * *
The Di xon V taxpayers agreed to submt a joint opening brief, for
whi ch Binder was to do the bulk of the work. Binder noted that
the brief would take hundreds of hours and referred to an earlier
coment by |zen that the opening brief would be a “Hercul ean
effort”.

The parties also agreed that attorneys’ fees incurred in
determining the terns of the Thonpson settlenment should be
awar ded under section 6673(a)(2) rather than section 7430.
During the hearing we inquired: “And | take it, there is no
di sagreenent that, at |east, insofar as the work that was done in
t he proceedi ngs before the Tax Court are concerned, that the
| egal fees are all owabl e under Section 6673(a)(2).” No one
chal | enged or nmade any attenpt to clarify or qualify our

understanding of the parties’ agreement on attorneys’ fees.
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On July 7, 2005, lzen filed a brief regarding the scope of
the mandate of the Court of Appeals. On July 14, 2005, Binder
filed a 189-page joint opening brief on behalf of all D xon V
taxpayers. On July 15, 2005, Jones and |lzen submtted a 20-page
j oi nt suppl enmental opening brief.

The Di xon V taxpayers’ opening brief was drafted primarily
by Porter & Hedges attorneys. In respondent’s opening brief
respondent st at ed:

Al t hough not actually elenents of the “Thonpson

settlenment,” respondent has also urged the Court * * *

to award petitioners reasonabl e attorneys’ fees under

section 6673(a)(2) in connection wth proceedi ngs

before the Tax Court subsequent to the issuance of the

D xon V opinion. Thus, the inplenentation of the Ninth

Crcuit’s mandate should consist of the followi ng: * *

* and an appropriate award of reasonabl e attorneys’

fees for Tax Court proceedi ngs occurring subsequent to

the issuance of the Ninth Grcuit’s D xon V opinion.

The parties filed their reply briefs between October 3 and
10, 2005.

On May 2, 2006, we issued Dixon VI, determning the terns
and benefits of the Thonpson settlenent. On May 10, 2006, we
i ssued Di xon VI, awarding appell ate fees and expense under
section 7430 to Kersting project taxpayers represented in the
Di xon V appeal by M nns and by Porter & Hedges attorneys Binder
and Irvine. On Septenber 6, 2006, we issued Young V.

Commi ssioner, T.C Menp. 2006-189, awardi ng appell ate fees and

expenses to Kersting project taxpayers represented in the D xon V

appeal by |zen and Jones.



- 21 -

On Septenber 7, 2006, we issued D xon VIII denying a notion
for reconsideration of Dixon VI filed by Mnns and ordered entry
of decisions in the test and non-test cases of the D xon V
t axpayers. 4

Bi nder died of cancer on Decenber 15, 2006.

On June 29, 2007, Irvine filed a notion for attorneys’ fees
and expenses related to services provided to petitioners by
Porter & Hedges during the Di xon V remand proceedings (Irvine’'s
application for fees). That notion is the subject of this
Opinion. On the sane date respondent and Irvine filed their
stipulation of facts with regard to Irvine's application for
fees, stipulating inter alia that Porter & Hedges’' reasonable
fees and expenses through April 30, 2007, anmount to
$1,037,542.58. On July 27, 2007, respondent filed respondent’s
objection to Irvine's application for fees. On Septenber 4,
2007, Irvine filed his response to respondent’s objection to
Irvine's application for fees. On Cctober 15, 2007, respondent
filed respondent’s nenorandum in support of respondent’s
objection to Irvine's application for fees. On Novenber 19,
2007, respondent and Irvine filed a supplenental stipulation of

facts, stipulating that Porter & Hedges's reasonable fees and

¥Such of those test and non-test cases whose taxpayers are
represented by Mnns, |zen, and Sticht have appeal ed our
determ nations in D xon VI (as supplenmented by D xon VIII) of the
terms and benefits of the Thonpson settl enent.
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expenses fromMay 1 to Cctober 31, 2007, related to their
application for fees and expenses on remand, total ed $64, 745. 26.

The parties have stipulated that the total anmount of
reasonabl e attorneys’ fees and expenses for services provided to
petitioners by Porter & Hedges in the D xon V remand proceedi ngs,
i ncludi ng fees and expenses related to Irvine' s application for
fees (the Porter & Hedges fees), is $1, 101, 575. 34.

Di scussi on

Sources of Tax Court’s Power To Assess Attorneys' Fees

The Tax Court has power to assess attorneys’ fees against
counsel who willfully abuse the judicial process. Harper v.

Commi ssioner, 99 T.C 533, 543-544 (1992). These powers derive

fromvarious sources, including the Internal Revenue Code, the
Tax Court Rules of Practice and Procedure, the Federal Rul es of

Civil Procedure, and the Court’s inherent power. See Chanbers v.

NASCO, Inc., 501 U. S. 32, 46 (1991); Roadway Express, Inc. v.

Piper, 447 U. S. 752, 766 (1980); Harper v. Conm ssioner, supra at

543-544. \Wen an attorney representing the Conm ssioner has
commtted a fraud on the Court, the Court has power to assess
attorneys’ fees against the Conm ssioner as a sanction pursuant
to section 6673(a)(2)(B) or under the Court’s inherent power.

See Chanbers v. NASCO, Inc., supra; Roadway Express, Inc. V.

Pi per, supr a.
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Early in the remand proceedi ngs respondent agreed that
reasonabl e attorneys’ fees for services in the D xon V remand
proceedi ngs shoul d be awarded to the D xon V taxpayers pursuant
to section 6673(a)(2). Because of that concession and our
statenents on the record that |egal fees are all owabl e under
section 6673(a)(2), the parties have focused their argunents on
the Court’s authority under section 6673(a) to require respondent
to pay attorneys’ fees for services by Irvine, Binder, and others
in Porter & Hedges. W shall first address statutory authority
and then return to inherent power.

I1. Authority To Award Fees Under Section 6673(a)(2)

If an attorney admtted to practice before the Tax Court has
mul tiplied the proceedings in any case unreasonably and
vexatiously, section 6673(a)(2)(A) authorizes the Court to
require the attorney to “pay personally the excess costs,
expenses, and attorneys’ fees reasonably incurred because of such
conduct”. If the attorney is appearing on behalf of the
Commi ssioner, the Court may require the United States to “pay
such excess costs, expenses, and attorneys’ fees in the sane
manner as such an award by a district court.” Sec.

6673(a) (2)(B)

A. Positions of the Parties

The parties agree that reasonable attorneys’ fees related to

the Di xon V remand proceedi ngs should be awarded to the D xon V
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t axpayers pursuant to section 6673(a)(2). They also agree that
the reasonabl e fees and expenses for services provided to
petitioners by Porter & Hedges in the D xon V remand proceedi ngs,
including those related to the fee request, total $1,101, 575. 34.
However, respondent asserts that section 6673(a)(2) does not
authorize the Court to require respondent to pay the fees and
expenses of Porter & Hedges because petitioners did not pay and
had no obligation to pay them Respondent relies on cases
deci di ng taxpayers’ entitlenent to attorneys’ fees under section
7430 providing for awards of litigation costs to prevailing
parties. 1’

B. Prelimnary Conment

Bef ore enbarking on the required analysis, we will sunmarily
sketch the |l eading authorities in the Tax Court under section

7430 on which respondent relies. Frisch v. Conm ssioner, 87 T.C.

838 (1986), Swanson v. Conm ssioner, 106 T.C. 76 (1996), and

Gigoraci v. Conmm ssioner, 122 T.C. 272 (2004), are cases

interpreting and applying section 7430, which, like all or nost
prevailing party statutes, expressly requires that the award of

attorneys’ fees and expenses be nade and paid to the prevailing

15Sec. 7430(a) provides that “the prevailing party may be
awar ded a judgnent or a settlenent for * * * reasonable
litigation costs incurred in connection with * * * [a Tax Court]
proceeding”. Litigation costs include “reasonable fees paid or
incurred for the services of attorneys”. Sec.
7430(c) (1) (B)(iii).
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party. |In denying fee awards, these cases all state that the
meani ng of “incurred” incorporates the requirement that the
prevailing party have already paid or be obligated to pay his
attorney the anount of the fee for which the award is sought. In
Frisch this condition could not be satisfied because the
prevailing party was acting pro se and there was no attorney-
client relationship. |In Swanson a ground for denial of a portion
of the requested award was that the taxpayers had no obligation
to pay fees to their attorney in excess of an agreed anount.

Gigoraci, interpreting “incurred” as in Frisch, Swanson, and

other prevailing party cases, denied an individual, essentially
acting pro se, an award for late-billed fees of the accounting
firmof which he was a nenber; the Court was persuaded that he
had no obligation to pay such fees and that they did not reflect
litigation services actually rendered. Accord Kruse v.

Conmi ssioner, T.C. Meno. 1999-157; Thonpson v. Conm ssioner, T.C.

Menmo. 1996- 468.
We anplify our sketch by referring to one of our prior

opinions in these proceedi ngs, Young v. Conmm ssioner, T.C Meno.

2006-189. There, pursuant to the supplenental mandate of the
Court of Appeals for the Ninth Crcuit in D xon V, we awarded
appel l ate attorneys’ fees under section 7430 to clients of |zen
in excess of anmpbunts they had paid or were obligated to pay him

in advance of an award. In so doing, we relied on Phillips v.
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GSA, 924 F.2d 1577 (Fed. Gr. 1991), which held that a contingent
fee agreenment that can be interpreted or deened to require the
prevailing party awarded fees to pay themover to the attorney
satisfies the requirenent that fees or expenses be “incurred” by
the prevailing party for the purposes of a fee-shifting
prevailing party statute.

We concl ude our sketch by observing that we need not in this

Opi nion further consider Swanson v. Conm ssioner, supra, and

Young v. Conm ssioner, supra, because the parties agree that the

statute to be applied in this case is section 6673, a sanctioning
statute, not section 7430, a prevailing party statute.?®

C. Overview of Prevailing Party Statutes and Sancti oni ng
St at ut es

The resolution of this controversy depends on whet her, when,
and by whom excess costs, expenses, and attorneys’ fees are
deened to be “incurred” under section 6673(a)(2). The question
is one of first inpression under section 6673(a)(2) and its
statutory parent of general application, 28 U S. C sec. 1927
(2006) (the sanctioning statutes). Resolution of the question

W ll require detail ed description, analysis, and expl anation

®However, at pt. Il1.E 8., infra, we conclude that the term
“Incurred” has a broader reach under sec. 6673(a)(2), a
sanctioning statute, then it does under sec. 7430, as interpreted
by Swanson v. Conm ssioner, 106 T.C. 76 (1996); at pt. Il.F.,
infra, we specifically address the subject of fees incurred in
pro bono representation and contingent fee arrangenents under
sec. 7430(c)(3)(B) and other prevailing party statutes.
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because section 7430, its statutory parent of general
application, 28 U S.C. sec. 2412 (2006), and many of the scores
of other specifically targeted Federal prevailing party statutes
al so incorporate the term®“incurred” in their requirenments for an
award of fees and expenses to the prevailing party.

We begin the anal ysis by observing what prevailing party
statues and sanctioning statutes have in comon. The prevailing
party statutes and sanctioning statutes create exceptions to the
Anmerican rule that parties to litigation are required to bear the
burden of their own |egal fees and are not obligated to pay the
attorneys’ fees and expenses of the representation of their
opponents. Despite their different enphases--conpensation in
prevailing party statutes, punishnment in sanctioning statutes--
they have a commonality at the inception of the process that
eventuates in the creation of the duty to pay attorneys’ fees to
t he opposing party or his counsel. The prevailing party statutes
and the sanctioning statutes share a |egislative judgnent that
the party upon whomthe liability to pay the attorneys’ fees and
expenses ultimately must fall has engaged in substandard conduct
that justifies a departure fromthe Anerican rule.

Anmong the conditions to qualification for an award of
litigation costs under section 7430 is the requirenent, built
into the definition of a “prevailing party” in section

7430(c) (4), that the Governnent have taken a position that was
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unjustified. Under section 6673(a)(2), anong the conditions for
requiring the United States to pay the taxpayers’ attorneys’ fees
and expenses is that the attorney appearing on behalf of the
Comm ssioner has “nultiplied the proceedings * * * unreasonably
and vexatiously”.

In each case there is substandard conduct on behalf of the
Governnment that creates a liability on the part of the Governnent
whi ch has as its correlative the power in the aggrieved party or
his attorney and/or the court to inpose a duty or obligation to
pay the fees and expenses reasonably incurred in order to or
needed to respond appropriately to such conduct.?!” The process
so initiated and continued is conpleted by the court, after audit
of the requested attorneys’ fees and expenses and a determ nation
that all statutory requirenents for and limts on the award have
been satisfied, in deciding that the aggrieved party or his
attorney has the right to an award of fees and expenses. !®

We see that the incurring of the fees and expenses is a
process that commences with the substandard behavior by one party
or its counsel and culmnates in an obligation by that party or
counsel to pay the fees and expenses reasonably required to

respond appropriately to the substandard behavior. The process

7See Cook, “Hohfeld's Contributions to the Science of Law
28 Yale L.J. 721, 722-723 (1919) (and works cited at 722).

18 g,
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comrences under the prevailing party statutes when the Governnent
takes the unjustified position and under the sanctioning statutes
when the attorney commts unreasonabl e and vexatious acts that
mul ti ply the proceedi ngs.

The differences between the prevailing party statutes and
the sanctioning statutes reflect and give effect to the degree or
extent of culpability for the substandard behavior that initiates
the process that |eads to the duty to reinburse or pay the fees
and expenses as provided by the statutes. Under section 7430 and
other prevailing party statutes, the substandard behavi or
viol ates a basic generalized duty of care that Congress has
deci ded Governnent owes to the citizen; this duty is enbodied in
the requirenent that the Governnment’s civil enforcenent activity
be substantially justified. Under section 6673(a)(2) and the
sanctioning statutes, the substandard behavi or violates the
attorney’ s professional duty not only to the opposing party but

al so to opposing counsel and the court;®*® it directly adversely

Al attorneys representing clients before this Court are
required by Rule 201(a) to conduct thenselves “in accordance with
the letter and spirit of the Mddel Rules of Professional Conduct
of the Anmerican Bar Association” (the Mbddel Rules). An attorney
who unreasonably and vexatiously nmultiplies the proceeding
vi ol ates the Mbdel Rules and breaches his duty to the opposing
parties, their counsel, and the Court to refrain from such
conduct. See Model R Profl. Conduct 3.2 (“A lawer shall nake
reasonabl e efforts to expedite litigation consistent with the
interests of the client.”), 3.5(d) (a |lawer shall not “engage in
conduct intended to disrupt a tribunal”), 4.4(a) (“a | awer shal
not use neans that have no substantial purpose other than to

(continued. . .)
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af fects the opposing party and his counsel, and al so the court
and the judicial process. Under the sanctioning statutes the
substandard conduct is nuch nore cul pable, sinking so lowin the
case at hand as to amobunt to a fraud on the court, a level of
seriousness requiring that the punishnent be certain if it is to
have the necessary deterrent effect.

The different degrees of culpability of the substandard
conduct addressed by the prevailing party statutes and the
sanctioning statutes are reflected in the nmeasures of liability
created by the substandard conduct. Under section 7430, the
Government’s liability to pay the prevailing party s attorneys’
fees, created by taking a position that is not substantially
justified, is subject to the cap provided in section
7430(c) (1) (B)--%$180 per hour for attorney’s services provided in

2008, ?° Rev. Proc. 2008-66, sec. 3.38, 2008-45 |.R B. 1107

19C. .. continued)
enbarrass, delay, or burden a third person”).

20At t orneys who are appointed by a court in crimnal cases
and paid by the Federal, State, or |ocal governnent fare far
worse than prevailing parties who qualify for reinbursenment of
attorneys’ fees under sec. 7430. A 2007 survey of the rates of
conpensation for court-appointed counsel in noncapital felony
cases reported hourly rates ranging from $40 per hour to $100 per
hour. The Spangenberg G oup, Rates of Conpensation Paid to
Court - Appoi nted Counsel in Non-Capital Felony Cases at Trial: A
State-by-State Overview (June 2007). Additionally, sonme States
pl ace a cap on the maxi mum anount for a case ranging from $445 to
$20, 000 depending on the crinme and/or the sentence for the crine.
| d.



- 31 -
1114. % Under section 6673(a)(2), the Governnent’s liability to
pay attorneys’ fees and expenses created by a Governnent
attorney’s m sconduct has no such [imtation other than the
requi renent that the fees to be paid have been “reasonably
i ncurred” because of such conduct. This standard for the nore
cul pabl e conduct all ows paynents of attorneys’ fees to be nade at
prevailing market rates, which usually exceed the capped anbunts
for the | ess cul pabl e conduct addressed by section 7430.

It now becones necessary to conpare and contrast the
pur poses and | anguage of section 6673(a)(2) and 28 U. S.C. sec.
1927 with those of section 7430 and the prevailing party statutes
that account for the different limtations on the rights to an
award under those sections and generally under prevailing party
statutes and sanctioni ng statutes.

D. Principles of Statutory Construction

In interpreting a statute, we begin with the statutory
| anguage and apply the plain neaning of the words in the statute

unless we find the neaning to be anbiguous. United States v. Ron

Pair Enters., Inc., 489 U S. 235, 242 (1989); Allen v.

2lpar adoxi cal | y, although sec. 7430 has a conpensatory
purpose “‘to deter abusive actions or overreaching by the [IRS]
and to enabl e taxpayers to vindicate their rights regardl ess of
their econom c circunstances’”, Cooper v. United States, 60 F.3d
1529, 1530 (11th G r. 1995) (quoting Weiss v. Conm ssioner, 88
T.C. 1036, 1041 (1987)), the attorneys’ fees awarded to
prevailing parties often prove inadequate to fully conpensate
themfor the fees owed or paid to their attorneys at market
rates.
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Comm ssioner, 118 T.C. 1, 7 (2002); Wodral v. Conm ssioner, 112

T.C. 19, 23 (1999). *“When a statute appears to be clear on its
face, there nmust be unequivocal evidence of |egislative purpose
before interpreting the statute so as to override the plain

meani ng of the words used therein.” Fernandez v. Conm Ssioner,

114 T.C. 324, 330 (2000); see al so Huntsberry v. Conm ssioner, 83

T.C. 742, 747-748 (1984). “Interpretation of a word or phrase
depends upon reading the whole statutory text, considering the
pur pose and context of the statute, and consulting any precedents

or authorities that informthe analysis.” Dolan v. USPS, 546

U S. 481, 486 (2006); see also King v. St. Vincent’'s Hosp., 502

U S 215, 221 (1991) (“we * * * follow the cardinal rule that a
statute is to be read as a whole * * * since the neani ng of
statutory | anguage, plain or not, depends on context”). Qur
initial inquiry is whether the | anguage of section 6673(a)(2) is
so plain as to permt only one reasonable interpretation that

answers the question. See, e.g., Robinson v. Shell Q1 Co., 519

U.S. 337, 340 (1997).

E. Interpretation of “excess costs, expenses, and
attorneys’ fees reasonably incurred because of such
conduct”

The operative phrase of section 6673(a)(2) to be interpreted
IS “excess costs, expenses, and attorneys’ fees reasonably

i ncurred because of such conduct”.
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The part of the phrase “excess costs, expenses, and
attorneys’ fees” neans only the costs, expenses, and fees
associated with the nmultiplied proceedings and not the total cost

of the litigation. See Roadway Express, Inc. v. Piper, 447 U S

at 756 n.3 (agreeing with the lower court that the same | anguage
in 28 U.S.C. sec. 1927 provides only for excess costs and not for

the total cost of the appeal); Browning v. Kraner, 931 F.2d 340,

345 (5th Gr. 1991) (the sane |anguage in 28 U S.C. sec. 1927
means “only those fees and costs associated with ‘the persistent

prosecution of a neritless claim” (quoting Thomas v. Capital

Sec. Servs., Inc., 836 F.2d 866 (5th Gr. 1988))). The part of

t he phrase “because of such conduct” neans as a result of the
attorney’ s unreasonabl e and vexati ous conduct.

Respondent agrees that reasonable attorneys’ fees related to
the Di xon V remand proceedi ngs should be awarded to Di xon V
t axpayers pursuant to section 6673(a)(2), conceding that (1) the
Di xon V remand proceedings are nmultiplied proceedings unrel ated
to the nerits of the test cases, (2) fees associated with the
D xon V remand proceedi ngs resulted fromthe m sconduct of
respondent’s attorneys in the test-case proceedings, (3) the
requested fees and expenses are reasonable and attributable to
services provided by Binder and Irvine during the D xon V remand
proceedi ngs. Thus, the requested fees and expenses are excess

fees and expenses resulting fromthe m sconduct of the Governnent
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attorneys during the test-case proceedi ngs. The remaining
question is whether those fees and expenses were “incurred’
because of that m sconduct.

We begin by addressing the threshold requirenent for
determ ni ng whether attorneys’ fees are incurred.

1. Threshold Requirenent: Attorney-di ent
Rel ati onship

Attorneys’ fees cannot exist, and therefore cannot be
incurred, unless there is an attorney-client relationship. The
word “attorney” assumes an agency rel ationship, and an
attorney-client relationship is the predicate for an award of

attorneys’ fees. Kay v. Ehrler, 499 U S. 432, 436 (1991)

(denying attorneys’ fees to a pro se attorney-litigant under the
Cvil R ghts Attorneys Fees Awards Act of 1976, 42 U S. C sec.
1988 (2000), a fee-shifting prevailing party statute designed to
encourage private enforcenent of civil rights laws). Thus, pro
se litigants, even those who are attorneys, generally are not
entitled to an award because there is no attorney-client

relationship.?? “An ‘attorney’ is essentially an agent for

2The Court of Appeals for the Federal Circuit has held,
i nvoki ng Chanbers v. NASCO, Inc., 501 U S. 32, 55 (1991), that in
proper circunstances a court may invoke its inherent power to
i npose attorneys’ fees in favor of a pro se attorney as a
sanction. Pickholtz v. Rainbow Techs., Inc., 284 F.3d 1365,
1377-1378 (Fed. Gr. 2002). “Failure to do so * * * would pl ace
a pro se litigant at the nercy of an opponent who m ght engage in
ot herwi se sanctionabl e conduct, but not be liable for attorney
fees to a pro se party.” 1d.
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another. Wthout the ‘other’ there can be no attorney, nerely a
pro se litigant who happens to earn a living as a |lawer. At any
given tinme, an individual can be either a pro se litigant or an

attorney, but not both.” Frisch v. Conm ssioner, 87 T.C. at 846

(citing Duncan v. Poythress, 777 F.2d 1508, 1518 (11th Cr. 1985)

(Roney, J., dissenting)).

Attorneys Binder and Irvine were independent counsel
representing petitioners in the Dixon V remand proceedi ng.
Therefore the threshold requirenment of an attorney-client

relationship for an award of attorneys’ fees under Kay v. Ehrler,

supra, is satisfied.

2. Definition of “Ilncurred”

We consider dictionary definitions of “incurred” to inform
oursel ves of the definition that Congress may have intended.
Webster’s Third New International Dictionary (1993) defines
“incur” as to “becone |liable or subject to: bring down upon

oneself”, which is reflective of the definition in Black's Law

Dictionary 782 (8th ed. 2004): “To suffer or bring on oneself (a
l[tability or expense).” To becone subject to is to becone
“vul nerable to. Subjected”. Wbster’'s Tenth Edition Merriam

Col l egiate Dictionary (1997).
The sixth edition of Black’s Law Dictionary contai ned the
foll ow ng nore expansive definition of “incur”:

Incur. To have liabilities cast upon one by act or
operation of law, as distinguished fromcontract, where
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the party acts affirmatively. To become |iable or
subject to, to bring down upon oneself, as to incur
debt, danger, displeasure and penalty, and to becone

t hrough one’s own action liable or subject to. Com V.
Benoit, 346 Mass. 294, 191 N.E. 2d 749, 751. [Black’'s
Law Dictionary 768 (6th ed. 1990); enphasis added. ]

The definition in the sixth edition reflects the distinction
between bringing a liability upon oneself by contract (i.e.,
voluntarily agreeing, expressly or inpliedly by act, to be

i abl e--obligated by express or inplied-in-fact contract) and
subj ecting oneself to a liability by act or operation of |aw
(i.e., having the liabilities inposed by operation of |aw w thout
consent as a result of one’s own action--inplied-in-law contract
or quasi-contract).?

The meaning of “incur” is not limted to “to contract for”
or “to agree to be liable for”, as respondent argues. Wile the
concept of incurred costs, expenses, and attorneys’ fees m ght
include a contractual obligation, it is a broader concept that
i ncl udes ot her obligations not necessarily arising from agreed-
upon contractual relationships. The word “incur” has a broad
range which can be seen in its synonyns: “sustain, experience,

suffer, gain, earn, collect, neet with, provoke, run up, induce,

2The absence of prom se distinguishes a contract inplied in
law froma true contract in which the parties’ nmutual prom ses
are express or inplied in fact. United States v. P/B STCO 213,
756 F.2d 364, 370 n.7 (5th CGr. 1985) (citing 1 Pal ner, The Law
of Restitution, sec. 1.2, at 8 (1978); Keener, The Law of
Quasi -Contracts 3-25 (1893); and Corbin, “Quasi-Contractual
ol igations”, 21 Yale L.J. 533, 544-545 (1912)).
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arouse, expose yourself to, lay yourself open to, bring upon
yourself”. Collins Essential Thesaurus (2d ed. 2006).

Respondent asserts that it is the other party who must incur
the fees and that the proper definition of “incur” is limted to
“to becone liable for”. Under that interpretation, fees
“incurred because of such conduct” would nean fees “for which the
other party has become contractually |iable because of the
attorney’ s unreasonabl e and vexati ous conduct”.

It seens to us, in the context of section 6673, a
sanctioning statute, that when an attorney engages in conduct
t hat unreasonably and vexatiously multiplies the proceedings, the
attorney subjects hinself to and becones liable for the excess
fees and expenses related to the opposing counsel’s efforts to
resist or rectify the msconduct. |If that is so, fees “incurred
because of such action” would nean fees “for which the attorney
has becone liable or to which the attorney has subjected hinself
t hrough the attorney’s own unreasonabl e and vexati ous conduct”.

See, e.g., Roadway Express, Inc. v. Piper, 447 U S. at 764

(failure to conply with court order “exposed [attorney]
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respondents and their clients to liability under Rule 37(b) for
the resulting costs and attorneys’ fees”).?

The attorney who acts unreasonably and vexatiously incurs
the fees in the sense that his m sconduct creates a power in the
opposing parties, their counsel, and the court to inpose the
obligation on that attorney (or his enployer, the United States)
to rei mburse or pay the opposing party or his counsel the anobunt
of reasonable fees for the counsel’s services needed to respond
appropriately to the m sconduct.

As the opposing attorney renders the appropriate services to
respond to the m sconduct, the fees are also “incurred” by either
(1) the opposing party who is liable to pay his attorney for the
addi tional services and expenses or (2) by the opposing attorney
who is providing the services pro bono or on a contingent or
fixed fee basis and incurs the fees and expenses if the tinme and
resources they devote to one case are not avail able for other

work. See Wsconsin v. Hotline Indus., Inc., 236 F.3d 363, 365

(7th Cr. 2000) (and cases cited thereat); see also Cent. States,

24Qur interpretation is not foreclosed by Manion v. Am
Airlines, Inc., 395 F.3d 428, 432-433 (D.C. Cr. 2004)
(construing 28 U.S.C. sec. 1927), or Pickholtz v. Rainbow Techs.,
Inc., 284 F.3d at 1374-1376 (construing Fed. R Gv. P. 37),
whi ch deni ed sanction awards for attorneys’ fees to pro se
litigants. 1In Pickholtz, the Court of Appeals for the Federal
Crcuit remanded for a determ nation whether the sanction could
be awarded under the court’s inherent power; in Manion, the Court
of Appeals for the Federal Circuit held that the award coul d not
be sustained under the court’s inherent power where the | ower
court had relied on 28 U S.C. sec. 1927 in denying the award.
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Se. & Sw. Areas Pension Fund v. Cent. Cartage Co., 76 F.3d 114,

116 (7th Cr. 1996) (“Lawyers who devote their tinme to one case
are unavail able for others, and in deciding whether it is prudent
to pursue a given case a firmnust deci de whether the cost--

i ncludi ng opportunities foregone in sone other case, or the price
of outside counsel to pursue that other case--is worthwhile.”).
The liability so incurred matures into an obligation when the
court exercises its discretion to nake and fix the anmount of the
award. The last step in our case is truncated because respondent
and Irvine have agreed on the amobunts of the reasonable fees and
expenses.

Section 6673(a)(2) is not plain or clear regarding who nust
have incurred the excess costs, expenses, and attorneys’ fees.
Because the statute does not define the term“incurred” and is
silent as to who nust incur the fees, we may | ook to the
statute’'s legislative history to determ ne congressional intent.

See Burlington NN. RR v. Gkla. Tax Commm., 481 U. S. 454, 461

(1987); Fernandez v. Conm ssioner, 114 T.C at 329-330.

3. Hi story of Section 6673(a)(2)

The legislative history of a statute may be hel pful in

resolving its anbiguities. See, e.g., Anderson v. Conm SSioner,

123 T.C. 219, 233 (2004), affd. 137 Fed. Appx. 373 (1st Cr
2005). Congress enacted section 6673(a)(2) in the Omibus Budget

Reconciliation Act of 1989, Pub. L. 101-239, sec. 7731, 103 Stat.
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2400. The legislative history provides little guidance except to
explain that section 6673(a)(2) “is conparable to the authority
al ready provided to district courts under 28 U. S.C. section
1927.7%5 H. Rept. 101-247, at 1400 (1989). Section 6673(a)(2)
and 28 U.S.C. sec. 1927 (the sanctioning statutes) “serve the
sane purpose, just in different but simlar forunms, and should

therefore be interpreted simlarly.” Johnson v. Conm ssioner,

289 F.3d 452, 456 (7th GCr. 2002) (citing Harper v. Conm Ssioner,

99 T.C. at 545), affg. 116 T.C. 111 (2001); see al so Takaba v.

Comm ssi oner, 119 T.C. 285, 296-297 (2002).

Congress enacted the first version of 28 U S.C. sec. 1927,
in the Act of July 22, 1813, ch. 14 sec. 3, 3 Stat. 21, “‘to
prevent multiplicity of suits or processes, where a single suit

or process mght suffice’”. Roadway Express, Inc. v. Piper,

supra at 759 (quoting 26 Annals of Cong. 29 (1813)). At the tine
certain U S. attorneys who were paid on a piecewrk basis were
filing unnecessary lawsuits to inflate their conpensation. 1d.
at 759 n.6. The Act of July 22, 1813, ch. 14 sec. 3, authorized

the Federal court to consolidate cases “of |ike nature, or

2Tit. 28 U.S.C. sec. 1927 (2006) provides:

Any attorney or other person admtted to conduct
cases in any court of the United States or any
Territory thereof who so multiplies the proceedings in
any case unreasonably and vexatiously may be required
by the court to satisfy personally the excess costs,
expenses, and attorneys’ fees reasonably incurred
because of such conduct.
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relative to the sanme question” pending before it and to require
any person who nmultiplied the proceedings in any case so as to
I ncrease costs unreasonably and vexatiously to pay the excess of

costs so incurred. Roadway Express, Inc. v. Piper, 447 U.S. at

759 (citing H Doc. 25, 27th Cong., 3d Sess. 21-22 (1842)).

The sparse | egislative histories of the sanctioning statutes
make the provisions difficult to interpret. See id. W wll
consi der the purpose of the sanctioning statutes by “consulting
any precedents or authorities that informthe analysis”. Dolan
v. USPS, 546 U.S. at 486.

4. Pur pose of Sanctioni ng Statutes

Section 6673(a)(2) and 28 U S.C. sec. 1927 are “rooted in
the same basic goal s--protecting the court and the public from
[itigation which inpedes the adm nistration of justice”. Byrne
V. Nezhat, 261 F.3d 1075, 1131 n. 110 (11th Gr. 2001); see al so

F.J. Hanshaw Enters., Inc. v. Enerald River Dev., Inc., 244 F. 3d

1128, 1137 n.6 (9th Cr. 2001) (28 U S.C. sec. 1973 addresses

abuses of the judicial process); Conner v. Travis County, 209

F.3d 794, 800 (5th Gr. 2000) (“The purpose of a court’s
sanctioning power is to enable it to ensure its own proper
functioning.”). The purpose of the sanctioning statutes “‘is to
deter frivolous litigation and abusive practices by attorneys and
to ensure that those who create unnecessary costs al so bear

them’'” Riddle & Associates, P.C. v. Kelly, 414 F. 3d 832, 835
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(7th CGr. 2005) (quoting Kapco Manufacturing Co. v. C & O

Enters., Inc., 886 F.2d 1485, 1491 (7th G r. 1989)) (discussing

28 U.S. C. sec. 1927).

The sanctioning statutes are prinmarily punitive nmeasures
whereby a “court can punish contenpt of its authority, including
di sobedi ence of its process, by [awarding] costs, expenses, and
attorneys’ fees against attorneys who nultiply proceedi ngs

vexatiously”. Chanbers v. NASCO, lInc., 501 U S at 33, 62; see

al so Red Carpet Studios Div. of Source Advantage, Ltd. v. Sater,

465 F. 3d 642, 647 (6th Cr. 2006) (28 U S. C sec. 1927 sanctions
are penal; the purpose of 28 U S.C. sec. 1927 is “deterrence and

puni shnent rather than restitution”); Mriarty v. Svec, 429 F. 3d

710, 721 (7th Gr. 2005) (a “district court may inpose sanctions
[under 28 U.S.C. sec. 1927] to punish unreasonabl e and vexati ous

l[itigation”); Lee v. L.B. Sales, Inc., 177 F.3d 714, 718 (8th

Cr. 1999) (28 U.S.C. sec. 1927 is penal); Mera v. Dairyland

Ins. Co., 143 F.3d 1337, 1342 (10th Gr. 1998) (28 U.S.C. sec.

1927 is penal); Peterson v. BM Refractories, 124 F.3d 1386, 1395

(11th Gr. 1997) (28 U. S.C. sec. 1927 is penal); Stiglich v.

Contra Costa County Bd. of Suprs., 106 F.3d 409 (9th Gr. 1997)

(28 U.S.C. sec. 1927 punishes the nultiplication of proceedings);

Republic of the Philippines v. Wstinghouse Elec. Corp., 43 F. 3d

65, 73 (3d Gr. 1994) (28 U. S.C. sec 1927 puni shes attorneys who

vexatiously multiply proceedings); EDIC v. Conner, 20 F.3d 1376,
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1384 (5th Gr. 1994) (28 U S.C. sec. 1927 is penal); Langton v.

Johnston, 928 F.2d 1206, 1226 (1st G r. 1991) (the court may
i npose a sanction under 28 U S.C. sec. 1927 to punish attorney
m sconduct) .

Section 6673(a)(2) was designed to di scourage unreasonabl e
and vexatious conduct that nultiplies the proceedings. The Tax
Court’s ability to apply section 6673(a)(2) would be unreasonably
[imted if the Comm ssioner could avoid sanctions under section
6673(a) (2) when a taxpayer is represented by pro bono counsel or
is otherwise not contractually obligated to pay the excess
fees.? |f attorneys should cul pably delay the proceedi ngs and
we were to deny sanctions against the attorneys, we would risk
conpoundi ng the probl em and encouragi ng m sconduct the statute is

intended to deter. See Guam Socy. of (bstetricians &

Gynecol ogists v. Ada, 100 F.3d 691, 695 (9th Cr. 1996).

An attorney who has agreed to represent a taxpayer at a
fixed fee, a reduced fee, or no fee on the basis of the tinme he
reasonably expected woul d be necessary to chall enge the

t axpayer’s deficiency should not be victim zed on account of the

2For exanpl e, sanctions may be inposed under 28 U.S.C. sec.
1927 where fees are contingent on recovery of danmages. Even
t hough the unreasonabl e and vexati ous conduct does not increase
t he damages in the underlying cause of action, the court may
require the attorney who nultiplies the proceedi ngs unreasonably
and vexatiously to pay the plaintiff’s counsel for the excess
hours spent conbating the m sconduct. See, e.g., In re Gsborne,
375 Bankr. 216 (Bankr. M D. La. 2007).
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cul pabl e m sconduct of opposing counsel by being required to
spend additional tinme wthout conpensation in order to respond to
that m sconduct. Nor should an attorney who enters a case on
behal f of the taxpayer for the purpose of responding to such
m sconduct be denied a reasonable fee for his services nerely
because he has agreed to represent the taxpayer for no fee except
for any fees that may be allowed by the Court. This is
especially true in these case when the Court has al ready held
pursuant to section 6673(a)(2) that the Conmm ssioner is required
to pay the attorneys’ fees for services provided in the
mul tiplied proceedi ngs.

Interpreting fees “incurred because of such conduct” under
section 6673(a)(2) as fees “to which the attorney has subjected
hi msel f through the attorney’s own unreasonabl e and vexati ous
conduct” is consistent with the punitive purpose of the
sanctioning statutes. It is the bad-acting attorney’s own
unr easonabl e and vexatious conduct that exposes himto liability

under the statute. See, e.g., Roadway Express, Inc. v. Piper,

447 U.S. at 765.

5. Statutory Title and Headi ng

Wil e statutory titles and headings cannot Iimt the plain
meani ng of statutory text, they are tools available for
interpretive purposes when they shed sone |ight on anbi guous

words or phrases. Bhd. of RR Trainnen v. B8O R R Co., 331
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U S. 519, 528-529 (1947). Section 6673 is titled “Sanctions and
Costs Awarded by Courts”. The heading for paragraph (2) of
section 6673(a) is “Counsel’s liability for excess costs”. The
word “Sanctions” in the title and the words “counsel’s liability”
in the heading support the interpretation that an attorney brings
down upon hinself through his unreasonabl e and vexatious conduct
the liability to pay the excess costs, expenses, and fees.
Section 6673(a)(2) inposes the liability upon the unreasonably
and vexatiously acting attorney as a sanction for his m sconduct,
and he incurs the excess costs, expenses, and attorneys’ fees
under section 6673(a)(2).

6. Rel evant Casel aw. When Attorneys’ Fees Are

“incurred because of such conduct” Under Section
6673(a) (2)

Di xon IV was the first opinion in which the Court applied
section 6673(a)(2) to msconduct of a Governnent attorney. W
relied upon cases where the Court had i nposed sanctions agai nst

counsel for a taxpayer. E.g., Harper v. Conm ssioner, 99 T.C at

543-552;: Natthews v. Comm ssioner, T.C. Mno. 1995-577, affd.

w t hout published opinion 106 F.3d 386 (3d Gr. 1996); Mirphy v.

Comm ssioner, T.C. Meno. 1995-76. 1In Dixon IV, citing Harper v.

Commi ssi oner, supra at 549, 551, we held that “attorneys’ fees

awar ded under section 6673(a)(2) are conputed by nultiplying the
nunber of excess hours reasonably expended on the litigation by a

reasonabl e hourly rate” and “that a reasonable hourly rate is the
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hourly fee that attorneys of simlar skill in the area would
typically be entitled to for the type of work in question.”

In Harper v. Conmm ssioner, supra at 545, noting the dearth

of judicial authority interpreting and applying section
6673(a)(2), we relied on caselaw under 28 U . S.C. sec. 1927 for
gui dance on the |l evel of m sconduct justifying sanctions and the
proper neasure of attorneys’ fees. Section 6673(a)(2)(B) directs
the Court to sanction the Conm ssioner for unreasonable and
vexatious conduct by a Governnment attorney “in the sanme manner as
such an award by a district court.”

An attorney’s actual hourly rate is highly probative of the
market rate for his services in the community. See Natl.

Associ ati on of Concerned Veterans v. Secy. of Def., 675 F. 2d

1319, 1324 (D.C. Cr. 1982). Covernnment attorneys, however, are
sal ari ed enpl oyees and do not have a billable rate. In Harper v.

Conm ssi oner, supra at 551 (citing United States v. Kirksey, 639

F. Supp. 634, 637 (S.D.N. Y. 1986) (applying Fed. R Cv. P. 11)),
we held that the reasonable hourly rate properly charged for the
time of a Governnent attorney is the hourly fee that attorneys of
simlar skill in the area would typically be entitled to for the
type of work in question. Wth regard to applying the market
rate to Governnent attorneys, the Court of Appeals for the Third
Circuit observed:

At first blush, it seens inappropriate for the services of
an Assistant United States Attorney to be valued at sone
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kind of market rate. However, upon reflection, we can
perceive no difference between the situation of an Assi stant
U S Attorney and that of a public interest |awer whose
services, the Suprene Court has held, are to be valued at a
mar ket rate, even though he or she, |ike Assistant U S.
Attorneys, had no regular billing rate. See Blumv.
Stenson, 465 U. S. 886, 895 * * * (1984). [Napier v. Thirty
or More Unidentified Fed. Agents, 855 F.2d 1080, 1092-1093
(3d Cir. 1988) (applying Fed. R Cv. P. 11).]

This Court has found hourly rates ranging from$125 to $200
to be reasonable hourly rates to charge for the services of a

Governnent attorney. See, e.g., Takaba v. Comm ssioner, 119 T.C

at 304-305 ($150 and $200); Nis Family Trust v. Comm ssioner, 115

T.C. 523, 552-553 (2000) ($125 and $200); Harper v. Conmi ssioner,

supra at 551 ($100); G llespie v. Conm ssioner, T.C Meno.

2007-202 ($150, $125, and $200), affd. 292 Fed. Appx. 517 (7th
Cir. 2008); Krol v. Conm ssioner, T.C Meno. 2008-242 ($150);

Edwards v. Comm ssioner, T.C. Meno. 2003-149 ($200), affd. 119

Fed. Appx. 293 (D.C. Cr. 2005). The fact that the Governnment
does not pay the attorneys at that rate--$260, 000 per year
($125/hr. x 2,080 hrs.) to $416, 000 per year ($200/hr. x 2,080

hrs.)?'—is not dispositive. See Novelty Textile MIIs, Inc. v.

Stern, 136 F.R D. 63, 77 (S.D.N.Y. 1991) (in applying 28 U.S.C.

2"The Federal Governnment pays its attorneys an annual salary
based on 40 hours per week 52 weeks per year. The Governnent
al so provides paid holidays and benefits. On the basis of the
hourly rates awarded by the Court, if the enpl oyee benefits equal
50 percent of the total conpensation, salaries for Governnent
trial attorneys would range from $130, 000 to $208, 000 per year.
The salary for a Federal enployee at Grade 15 step 5 for 2008 is
$130, 694, and the maxi mum pay for nenbers of the Senior Executive
Service for 2008 is $172, 200.
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sec. 1927, whether the client has in fact paid his attorneys at
the rate billed is irrelevant to the issue of the anmount of the
sanction).

We perceive no difference between the situation of public
interest attorneys or Governnent attorneys, whose services are
val ued at market rates, and the situation of Irvine and Bi nder,
who agreed to represent petitioners at no cost over the anount
the Court mght allow. The fact that the taxpayer does not pay
the attorney at the narket rate (or at any rate) is no nore
relevant than the fact that the Governnment and litigants
represented by public service agencies do not pay their attorneys
at market rates. The appropriate sanction to inpose on the
Comm ssi oner depends not on what was actually paid, but on what
is a reasonable anmount in the circunstances, on the basis of the
time reasonably spent and the prevailing rate in the area for
attorneys of conparable skill, experience, and reputation.

Novelty Textile MIls, Inc. v. Stern, supra at 77.

The phrase *“incurred because of such conduct” in section
6673(a)(2) is simlar to the phrase “incurred as a result of the
removal ” in the attorneys’ fees sanction of 28 U S.C sec.

1447(c) (2006), applicable when a case has been inproperly
renoved froma State court to a Federal District Court. Title 28
U S.C sec. 1447(c) provides that the order of the District Court

remandi ng the case to the State court “may require paynent of
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just costs and any actual expenses, including attorney fees,
incurred as a result of the renoval.” 28 U . S.C. sec. 1447(c).
The Court of Appeals for the Ninth Crcuit has held that the
words “any actual expenses, including attorneys’ fees, incurred
as a result of the renoval” does not “renpve the discretion of
the district court to award fees in certain cases, such as
contingent fee or pro bono cases, where the client had not
actually ‘incurred” the obligation to pay her attorneys’ fees”.

Cotro v. R & B Realty Group, 69 F.3d 1485, 1487 (9th Gir. 1995);

see also Huffman v. Saul Holdings Ltd. Pship., 262 F.3d 1128,

1134-1135 (10th Gr. 2001) (“To be conpensable, their fees nust
be actually ‘incurred,’” that is, they nust reflect efforts

expended to resist renoval.”); cf. Wsconsin v. Hotline Indus.,

Inc., 236 F.3d 363 (7th Cr. 2000) (actual outlays incurred by
the State as a result of inproper renoval is the proper neasure
of attorneys’ fees allowed for inproper renoval from State court
to Federal District Court under 28 U S.C sec. 1447(c)).

In conputing attorneys’ fees sanctions under 28 U S. C. sec.
1927, the generic sanctioning statute, Federal District Courts
apply the | odestar nethod wi thout regard to the client’s
obligation to pay the attorney at the billed rate. See, e.g.,

Wsconsin v. Hotline Indus., Inc., supra (in applying 28 U.S. C

sec. 1927, whether the client has in fact paid his attorneys at

the rate billed is irrelevant to the issue of the anbunt of the
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sanction); see also Hamlton v. Boise Cascade Express, 519 F.3d

1197, 1207 (10th Cr. 2008) (“the choice belongs to the district
court, in the exercise of its discretion, which nmethod [actual
cost or |lodestar anount] to apply in a given case”); Mrch v.

Frank, 266 Fed. Appx. 586, 588 (9th Cir. 2008); Bailey v. Papa

John’s USA, Inc., 236 Fed. Appx. 200, 205 (6th Gir. 2007);

LaPrade v. Kidder Peabody & Co., 146 F.3d 899, 906 (D.C. Cr.

1998); United States v. Nesglo, Inc., 744 F.2d 887, 892 (1st Cr

1984); Thorpe v. Ancell, No. 03-Cv-01181 (D. Col o. Aug. 18,

2006); Anedisys, Inc. v. Natl. Century Fin. Enters., Inc., No.

2:04-CV-493 (S.D. Chio May 2, 2006); Sony Elecs., Inc. V.

Soundvi ew Techs., Inc., 389 F. Supp. 2d 443, 447 n.4 (D. Conn.

2005) (“The |l odestar nethod is applicable in assessing awards for
attorneys fees under 28 U.S.C. 8§ 1927 as it is when awarding fees
under fee-shifting statutes such as 42 U.S.C. § 1988."7); Ricks v.
Xerox Corp., No. 93-2545 (D. Kan. Sept. 29, 1995).

A court has “discretion to tailor the sanction to the

violation.” Napier v. Thirty or Mire Unidentified Fed. Agents

Empl oyees or O ficers, 855 F.2d at 1092. Wat constitutes

reasonabl e attorneys’ fees “nust be considered in tandemw th the
rule’s goals of deterrence, punishnent, and conpensation.”

Thomas v. Capital Sec. Servs., Inc., 836 F.2d at 879 (discussing

Fed. R Cv. P. 11). The goals of section 6673(a)(2) are to

deter attorneys from unreasonably and vexatiously multiplying
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proceedings in this Court, to punish attorneys whose unreasonabl e
and vexatious conduct has nultiplied the proceedings, and to
conpensate the other parties’ attorneys for the excess tine they
were required to expend in responding to the m sconduct.
Reasonabl e attorneys’ fees are “incurred”, and thus conpensabl e,
when they reflect attorney’s efforts on behalf of their clients
to resist the unreasonable and vexatious conduct or to mtigate

or overcone its effects. See Huffman v. Saul Hol di ngs Ltd.

Pshi p., supra at 1134-1135.2% W conclude that the | odestar

2ln Huf fman v. Saul Holdings Ltd. Pship., 262 F.3d 1128
(10th Gr. 2001), pursuant to 28 U. S.C. sec. 1447(c), the
District Court had awarded attorneys’ fees in full, w thout
conducting an independent inquiry into the reasonabl eness of the
fees demanded. The Court of Appeals for the Tenth Crcuit
reversed, stating:

Qur holding is that the statute’s limt on actual fees
to those “incurred as a result of renoval” requires the
district court to conduct sonme sort of reasonabl eness
inquiry. Qur bal anced enphasis on the terns “actual”
and “incurred” mrrors the comobn-sense approaches
taken in both Hotline and Gotro. W have concl uded
that the phrase “incurred as a result of renoval”
informs and narrows the neani ng of “actual expenses,
including attorney fees.” Nothing in either Hotline or
Gotro suggests that courts are conpelled to award
unreasonable, if actual, fees to plaintiffs who
successfully obtain an order of remand. To be
conpensabl e, their fees nust be actually “incurred,”
that is, they nust reflect efforts expended to resist
renmoval. As we said above, and repeat here,
unreasonably high fees are not “incurred” as a result
of renoval; rather, excessive fee requests flow from
and accunul ate by neans of, inproper billing practices,
and wil|l not be recoverable under § 1447(c). [ld. at
1135.]
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method is the proper starting point for conputing reasonabl e
attorneys’ fees under section 6673(a)(2).

7. Governnment I ncurs the Excess Costs, Expenses, and

Attorneys’ Fees Attributable to Governnent
Attorneys' M sconduct

The sanctioning statutes | ook to unreasonable and vexati ous
mul tiplications of proceedings, and they inpose “an obligation on

attorneys throughout the entire litigation to avoid dilatory

tactics.” United States v. Intl. Bhd. of Teansters, 948 F.2d

1338, 1345 (2d Cir. 1991) (enphasis added). A Governnent
attorney who unreasonably and vexatiously multiplies Tax Court
proceedi ngs brings down upon the United States, subjects the
United States to, and nakes the United States vul nerable to
liability for the costs, expenses, and fees attributable to the
services of the taxpayer’s attorney’ s professional services that
are required as an appropriate response to the m sconduct. The
United States incurs the attorneys’ fees by operation of |aw
under section 6673(a)(2), just as a taxpayer incurs a penalty for
his own m sconduct under section 6673(a)(1).

Paynment for the professional services of the taxpayer’s
attorney required to respond to the m sconduct is “the cost of
doi ng busi ness”--the cost of unreasonably and vexati ously doing
business. In Dixon IV we observed that “The resulting inquiry
has not had so much to do with the nmerits of petitioners’ cases

as it has been a cost of Government operations incurred for the
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pur pose of determ ning the extent of the m sconduct of the
Governnment’s lawers.” |In the D xon V remand proceedi ngs the
attorneys’ fees and expenses stemed fromthe attorneys’ tine
spent investigating the facts relevant to the Thonpson settl enent
and presenting the matter to the Court at the multiple sessions
of the evidentiary hearing. The fees and expenses were caused by
t he Governnent attorneys’ m sconduct during the test-case
proceedi ngs and are costs of Government operations. |nposing
t hose fees and expense on respondent helps to protect the Court
and the public frommultiplied litigation that inpedes the
adm ni stration of justice.

Under section 6673(a)(2) the Governnent incurs the
attorneys’ fees and expenses for the efforts expended by the
t axpayer’s attorneys because of the Governnment attorney’s

unr easonabl e and vexati ous m sconduct. See Huff man v. Sau

Hol dings Ltd. Pship., 262 F.3d at 1135 (discussing fees awarded

under 28 U.S.C. sec. 1447(c)). This interpretation is consistent
with the purpose of section 6673(a)(2)--“"to deter frivol ous
litigation and abusive practices by attorneys and to ensure that
t hose who create unnecessary costs also bear them’” Riddle &

Associates, P.C. v. Kelly, 414 F.3d at 835 (quoting Kapco

Manuf acturing Co. v. C & O Enters., Inc. 886 F.2d at 1491)

(discussing 28 U.S.C. sec. 1927). Any other approach would cal
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for a fictional formal agreenent between the taxpayer and the
att or ney.

8. Section 7430 and the Equal Access to Justice Act

Respondent argues that for purposes of section 6673(a)(2)
the Court should give the sane neaning to the word “incurred” as
the Court has given to it for purposes of section 7430. Section
7430 aut horizes the Court to award the prevailing party
reasonable litigation costs incurred in connection with the
proceedi ngs, including “reasonable fees paid or incurred for the
services of attorneys”.?® Sec. 7430(c)(1)(B)(iii). The Tax
Court has held that litigation costs are not incurred for
pur poses of section 7430 unless the prevailing taxpayer has a

| egal obligation to pay them Swanson v. Conm ssioner, 106 T.C.

76 (1996); see also Gigoraci v. Comm ssioner, 122 T.C. at 277-

278; Frisch v. Conm ssioner, 87 T.C. at 846.

Section 7430 closely resenbles 28 U S. C. sec.

2412(d) (1) (A), %° enacted under the Equal Access to Justice Act

21 f an attorney is representing the prevailing party for no
fee or a nomnal fee, sec. 7430(c)(3)(B), titled “Pro bono
services”, now permts the Court to award fees in excess of the
attorneys’ fees paid or incurred, provided the award is paid to
the attorney or the attorney’s enployer. At pt. II.F. infra, we
rebut any negative inplications that m ght conceivably arise from
the lack of a simlar express provision for pro bono services in
sec. 6673(a)(2)(B)

0Tit. 28 U.S.C. sec. 2412(d)(1)(A) (2006) provides:

Except as otherw se specifically provided by statute, a
(continued. . .)
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(EAJA), title Il of the Act of COctober 21, 1980, Pub. L. 96-481,
secs. 201-208, 94 Stat. 2325 (effective Cctber 1, 1981). EAJA
requires other Federal courts to award attorneys’ fees to
prevailing parties in actions brought in those courts against the
United States unless the position of the Governnent was
substantially justified or special circunstances nake an award
unj ust.

Congress enacted section 7430 “*to deter abusive actions or
overreaching by the [IRS] and to enabl e taxpayers to vindicate
their rights regardless of their econom c circunstances.’”

Cooper v. United States, 60 F.3d 1529, 1530 (11th Gr. 1995)

(quoting Weiss v. Conm ssioner, 88 T.C. 1036, 1041 (1987));

Huf f man v. Conm ssioner, 978 F.2d 1139, 1146 (9th Cr. 1992),

affg. in part and revg. in part T.C. Meno. 1991-144; Zinniel v.

Comm ssi oner, 883 F.2d 1350, 1360 (7th Cr. 1989) (WII, J.,

di ssenting), affg. 89 T.C. 357 (1987); In re Testinony of Arthur

Andersen & Co., 832 F.2d 1057, 1060 (8th Cr. 1987); Wiss v.

Conm ssi oner, supra at 1041 (citing H Rept. 97-404, at 11

30(...continued)

court shall award to a prevailing party other than the
United States fees and ot her expenses, in addition to
any costs awarded pursuant to subsection (a), incurred
by that party in any civil action (other than cases
sounding in tort), including proceedings for judicial
revi ew of agency action, brought by or against the
United States in any court having jurisdiction of that
action, unless the court finds that the position of the
United States was substantially justified or that
speci al circunmstances nmake an award unjust.
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(1981)). Attorneys’ fees awarded under section 7430 are intended

to be conpensatory rather than punitive. See Estate of Cervin v.

Conmm ssi oner, 200 F.3d 351, 357-358 (5th Gr. 2000), affg. T.C

Menmo. 1998-176.
By contrast, the primary purpose of the sanctioning statutes
is “deterrence and puni shnent rather than restitution.” Red

Carpet Studios D v. of Source Advantage, Ltd. v. Sater, 465 F. 3d

at 647. But see Thomas v. Capital Sec. Serv., Inc., 836 F.2d at

879 (“What constitutes ‘reasonabl e expenses’ and a ‘reasonabl e
attorney’s fee’ within the context of Rule 11 [Fed. R Cv. P.]
nmust be considered in tandemwith the rule’'s goals of deterrence,
puni shment, and conpensation.”). The sanctioning statutes are
penal and serve a primary purpose different fromthat of the
prevailing party statutes, which are renedial. The inposition of
sanctions under section 6673(a)(2) and 28 U. S.C. sec. 1927
“depends not on which party wins the |awsuit, but on how the

parties conduct thenselves during the litigation.” Chanbers v.

NASCO, Inc., 501 U S. at 53 (discussing sanctions under the

bad-faith exception to the American rule).

Section 7430 is a fee-shifting provision under which
attorneys’ fees are awarded to the prevailing party other than
the United States and requires that the fees be paid to the
prevailing party. Section 7430 and the EAJA require the fees to

have been incurred by the prevailing party, which prevents a
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windfall to the prevailing party while furthering the purpose of
the statute.

By contrast, the sanctioning statutes neither award the fees
to any party nor require the fees be paid to any party, thereby
permtting the court to direct paynent directly to the attorney.
The sanctioning statutes do not distinguish between w nners and
| osers or between the Governnent and the opposing party or the

taxpayer and the Comm ssioner. See Roadway Express, Inc. v.

Piper, 447 U S. at 762 (discussing 28 U.S.C. sec. 1927). Neither
section 6673(a)(2) nor 28 U S.C. sec. 1927 requires that the fees
have been incurred by the other party. The sanctioning statutes
merely require that the excess fees be incurred because of the

m sconduct of the opponent’s attorney. |In this regard, the
sanctioning statutes are nore broadly drawn than section 7430.

Al t hough courts construe a statutory termin accordance with
its ordinary or natural neaning in the absence of a statutory
definition, a single word “may or may not extend to the outer
l[imts of its definitional possibilities” and nust not be read in

isolation. Dolan v. USPS, 546 U. S. at 486. The Suprene Court

has “repeatedly warned agai nst the dangers of an approach to
statutory construction which confines itself to the bare words of
a statute, for ‘literalness may strangle neaning.’” Lynch v.
Overhol ser, 369 U. S. 705, 710 (1962) (citations omtted); see

also Ed. A. Wlson, Inc. v. GSA 126 F.3d 1406, 1409 (Fed. Grr.
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1997) (“legislative history of the Act warns against an ‘overly
techni cal construction * * * resulting in the unwarranted deni al

of fees’” (quoting Brewer v. Am Battle Monunents Conm., 814

F.2d 1564, 1566-1567 (Fed. Cir. 1987))). For purposes of section
6673(a)(2) the nore appropriate neaning of the word “incur”
enconpasses the broader definition “to make oneself subject to”
or “vulnerable to” and “to have the liability cast upon one by
operation of |aw'.

Readi ng the statute and considering the purpose and cont ext
of section 6673(a)(2) as a whole, we believe the word “incurred”
extends nearer “to the outer limts of its definitional

possibilities”, Dolan v. USPS, supra at 486, than does its

restricted nmeaning in section 7430. The purpose of section

6673(a)(2) is punitive, and in context its reach is broader than
that of section 7430. Therefore, we do not restrict the neaning
of the word “incurred” in section 6673(a)(2) as the Court did in

Swanson v. Conmi ssioner, 106 T.C. at 101-102, in holding for

pur poses of section 7430 that attorneys’ fees are incurred only
if the represented taxpayer has a |l egal obligation to pay them

9. Law of the Case Doctrine

Respondent contends that the doctrine of |aw of the case
prevents us fromrequiring respondent to pay the excess costs,
expenses, and attorneys’ fees requested on behalf of Porter &

Hedges if petitioners are not liable to pay them We di sagr ee.
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“As nost commonly defined, the doctrine posits that when a
court decides upon a rule of law, that decision should continue
to govern the sanme issues in subsequent stages in the sane case.”

Arizona v. California, 460 U S. 605 618 (1983). However, the

doctrine “‘nerely expresses the practice of courts generally to

refuse to reopen what has been decided ”. Christianson v. Colt

| ndus. Operating Corp., 486 U S. 800, 817 (1988) (quoting

Messenger v. Anderson, 225 U. S. 436, 444 (1912)).

The | aw of the case doctrine applies only to issues that
have been previously decided either explicitly or by necessary
inplication by the sanme court or a higher court in the identical
case and does not preclude consideration of issues not previously

presented or decided. Thomas v. Bible, 983 F. 2d 152, 154 (9th

Cir. 1993); Conway v. Chem Leanman Tank Lines, Inc., 644 F.2d

1059, 1062 (5th Gr. 1981). It does not apply to nmeritorious
i ssues never previously submtted to or passed upon by the court.

Laitram Corp. v. NEC Corp., 115 F.3d 947, 952 (Fed. Cr. 1997);

Conway v. Chem Leaman Tank Lines, Inc., supra at 1062.

The doctrine is subject to three exceptions: |If the
decision is clearly erroneous and enforcenent woul d cause
mani fest injustice; if intervening controlling authority makes
reconsi deration appropriate; or if substantially different

evi dence has been i ntroduced. M nidoka Irrigation Dist. v. Dept.

of Interior, 406 F.3d 567, 573 (9th G r. 2005).
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In Dixon IV, pursuant to section 6673(a)(2) we required
respondent to pay attorneys’ fees petitioners had paid for their
attorneys’ services fromJune 10, 1992 (the date the Court filed
respondent’s notions to vacate the decisions in the Thonpson and
Cravens cases), through March 30, 1999 (the date the Court issued

its opinion in Dixon IIl follow ng the DuFresne remand

proceedi ngs) (the Dixon Il and IV multiplied proceedings).
Respondent contends that because we |imted the awards in Di xon
IV to amounts petitioners paid or incurred in the Dixon Il and
IV multiplied proceedings, the |law of the case doctrine requires
us to limt the awards in these cases to the expenses and
attorneys’ fees petitioners paid or incurred in the D xon V
remand proceedi ngs. W di sagree.

In Dixon IV the issue was whet her petitioners’ requested
attorneys’ fees should be awarded under section 7430 or section
6673(a)(2). We held that section 7430 did not apply because
petitioners were not prevailing parties on the underlying nerits
of the deficiency determnations. In Dixon IV we held that the
conduct of the Governnent attorneys in the test-case proceedi ngs
was unreasonabl e and vexatious; that m sconduct had nultiplied
and protracted the proceedings in these cases unreasonably and
vexatiously. That holding is the I aw of the case.

W required respondent to pay the excess costs, expenses,

and attorneys’ fees incurred because of his attorneys’
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m sconduct - -costs, expenses, and attorneys’ fees incurred in the
Dixon Il and IV multiplied proceedings. Citing Harper v.

Conmi ssioner, 99 T.C. at 549, 551, we stated in D xon IV that

“attorneys’ fees awarded under section 6673(a)(2) are conputed by
mul ti plying the nunber of excess hours reasonably expended on the
litigation by a reasonable hourly rate” (the | odestar nethod) and
“that a reasonable hourly rate is the hourly fee that attorneys
of simlar skill in the area would typically be entitled to for
the type of work in question.” In Dixon IV, however, although we
had i ssued orders directing the attorneys to conply wwth Rule
231(d), we were presented with “less than an ideal record”.

| zen, Jones, and Sticht failed to provide the Court with
sufficient information to determ ne the nunber of excess hours
that they had reasonably expended during the Dixon Ill and IV

mul tiplied proceedi ngs, and Jones and Sticht had neither
addressed the reasonabl eness of their hourly rates nor furnished
detailed billing statenments. Consequently we could not apply the
| odestar nethod in conputing the section 6673(a)(2) sanction.

We went on to recognize that petitioners and the other
Kersting project taxpayers participating in the Dixon Il and |V
mul ti plied proceedings had incurred substantial attorneys’ fees
and costs that warranted inposition of the attorneys’ fees
sanction. W believed that petitioners and the other Kersting

proj ect taxpayers should not be overly penalized for their
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counsel s poor docunentation efforts and required respondent to
pay an approxi mati on of the anmount of the excess attorneys’ fees
and costs. W inposed substantial percentage reductions in our
fee awards that were attributable to the attorney’s various
failures to substantiate their clains in their entirety. 1In so
doi ng, we further reduced the awards to lzen's clients, making it
cl ear that under no circunstances would we require respondent to
pay attorneys’ fees and costs for services to Kersting that
appeared to have been rendered by various attorneys.

Respondent argues that our statenment in Dixon IV that “our
decision to award attorneys’ fees and costs in Dixon IV is
intended to conpensate petitioners for the additional fees and
costs that they incurred as a direct consequence of that [the
Government attorneys’] m sconduct” is the |law of the case. To
the contrary, that statenment was made in response to respondent’s
contention that an award of attorneys’ fees and costs was not
justified because petitioners had al ready been conpensated by the
sanctions inposed upon respondent in Dixon Il1l. W rejected that
argunment because the sanctions that we inposed in D xon Il
conpensated petitioners for different costs resulting fromthe
m sconduct of the Government attorneys--the tine-sensitive
additions to tax and increased interest itens of liability that
were indirectly conpounded by the delay in the resolution of the

cases.
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The nmeani ng of the word “incurred” was not at issue in D xon
V. In Dxon IV we did not exam ne or discuss whet her
petitioners or the other Kersting project taxpayers had or were
required to have a contractual obligation to pay the requested
fees. Moreover, we issued our opinion in D xon |V after having
held in Dixon Il that the m sconduct of the Governnent attorneys
did not result in a structural defect but rather resulted in
harm ess error and before the Court of Appeals for the Ninth
Crcuit held in D xon V that the m sconduct of the Governnent
attorneys in Dixon Il was a fraud on the Court.

The intervening holding of D xon V would nake
reconsi deration appropriate. Mreover, denying Porter & Hedges
attorneys’ fees for the services provided by Irvine and Binder in
the Di xon V remand proceedi ngs woul d cause mani fest injustice.

See Castro v. United States, 540 U. S. 375, 384 (2003); Arizona v.

California, 460 U S. at 619 n.8. In addition, substantially
different evidence, an accurate description of the hours expended
by Binder and Irvine and reasonable rates of conpensation, has
been introduced, and respondent has agreed that it is accurate
and reasonable. The doctrine of |aw of the case does not limt
our power to require respondent to pay the expenses and
attorneys’ fees requested on behalf of Porter & Hedges, which

resulted fromthe m sconduct of the Governnent attorneys.
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In Dixon IV we held, pursuant to section 6673(a)(2)(B), that
respondent was required to pay the excess costs, expenses, and
attorneys’ fees incurred in the DuFresne remand proceedi ngs
because the proceedings resulted fromthe Governnent attorneys’

m sconduct during the test case proceedi ngs. Respondent’s
liability for excess attorneys’ fees and expenses related to any
further proceedings resulting fromthe Governnent attorneys’

m sconduct, including the D xon V remand proceedings, is inplicit
in the Dixon IV holding. Early in the proceedi ngs respondent
agreed that reasonable attorneys’ fees related to the Di xon V
remand proceedi ngs “should be awarded to the petitioners”
pursuant to section 6673(a)(2). Respondent has incurred those
fees as a result of the Governnent attorneys’ m sconduct in the
test-case proceedings and the Court’s holding in D xon |IV.

F. Fees “Incurred” in Pro Bono Representation and
Conti ngent Fee Arrangenents

For purposes of conpleteness, we will now put to rest any
concern that a negative inplication arises fromthe |ack of an
express provision in section 6673(a)(2)(B) for paynent of fees
for pro bono services, simlar to the provision in section
7430(c)(3)(B). W therefore address casel aw under prevailing
party statutes generally and the genesis of the specific

provi sion added to section 7430 in 1998.
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1. Casel aw Under Prevailing Party Statutes

Section 7430 and 28 U.S.C. sec. 2412 are two of nore than
100 prevailing party statutes that oblige the losing party to

rei nburse the winner for his attorneys’ fees.3 Pennsyl vani a v.

Del aware Valley Ctizens' Council for Oean Air, 478 U S. 546,

562 (1986). “[A]lthough these [prevailing party] provisions
cover a wide variety of contexts and causes of action, the
benchmark for the awards under nearly all of these statutes is
that the attorney’s fee nust be ‘reasonable.’” |d.

[ T] he aimof such statutes was to enable private

parties to obtain legal help in seeking redress for

injuries resulting fromthe actual or threatened

violation of specific federal laws. Hence, if

plaintiffs * * * find it possible to engage a | awer

based on the statutory assurance that he will be paid a

“reasonabl e fee,” the purpose behind the fee-shifting

statute has been satisfied. [ld. at 565.]

Courts have awarded attorneys’ fees under prevailing party
statutes, including the nore narrowly drawn statutes requiring
that fees be “incurred”, when the prevailing party is represented
by a |l egal services organi zation, |abor union, or counsel

appearing pro bono.3 See New York Gaslight Cub, Inc. v. Carey,

31See Marek v. Chesny, 473 U. S. 1, 44-51 (1985) (Brennan,
J., dissenting), for an extensive list of separate statutes
providing for the award of attorneys’ fees.

32The |l egi slative history of the EAJA, H Rept. 1418,
10-11, 15 (1980), supports the conclusion that pro bono awards
were contenplated fromits inception:

(continued. . .)
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447 U. S. 54, 70 n.9 (1980) (pro bono awards avail abl e under 42

U S.C. sec. 2000e-5(k)); Ed. A. Wlson, Inc. v. GSA 126 F.3d at

1409 (EAJA); Yankton Schl. Dist. v. Schramm 93 F.3d 1369, 1377

(8th Cr. 1996) (pro bono award under the Handi capped Children’s

Protection Act, 20 U S.C. sec. 1415(e)(4)(B)); AARP v. EEQC, 873

F.2d 402, 406 (D.C. GCr. 1989) (“[U nder the EAJA, [the
prevailing party] should be able to recover ‘reasonable fees and
expenses’ of attorneys for their independently retained pro bono
counsel despite the fact that, if we denied fees, they [the
prevailing party] would not pay any fees to counsel.”); Eggers V.
Bullitt County School Dist., 854 F.2d 892, 899 (6th G r. 1988);

Watford v. Heckler, 765 F.2d 1562, 1567 n.6 (11th G r. 1985)

(“[I]t is well-settled that, in light of the act’s |legislative
hi story and for reasons of public policy, plaintiffs who are
represented without charge are not generally precluded from an

award of attorneys’ fees under the EAJA "); DeBold v. Stinson,

735 F.2d 1037, 1043 (7th Cr. 1984); Cornella v. Schweiker, 728

32(. .. continued)

In general, consistent with the above |imtations
[statutory caps], the conputation of attorney fees
shoul d be based on prevailing market rates w thout
reference to the fee arrangenents between the attorney
and client. The fact that attorneys may be providi ng
services at salaries or hourly rates bel ow the standard
commercial rates which attorneys mght normally receive
for services rendered is not relevant to the
conput ati on of conpensation under the Act. In short,
the award of fees is to be determ ned according to
general professional standards. [Enphasis added. ]
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F.2d 978, 986 (8th Cr. 1984) (legislative history of EAJA
support conclusion that pro bono awards were contenpl ated);

McLean v. Arkansas Bd. of Educ., 723 F.2d 45, 47 (8th Cr. 1983);

Fal cone v. IRS, 714 F.2d 646, 647 n.3 (6th Cr. 1983); d arkson

v. IRS, 678 F.2d 1368, 1371 n.3 (11th G r. 1982); Cunni hgham v.

EBl, 664 F.2d 383, 385 n.1 (3d Cr. 1981); Crooker v. U.S.  Dept.

of Treasury, 634 F.2d 48, 49 n.1 (2d Cr. 1980) (pro bono awards

avai |l abl e under Freedom of Information Act); O dhamv. Ehrlich,

617 F.2d 163, 168 (8th G r. 1980) (pro bono awards avail abl e

under 42 U.S.C. sec. 1988); Rodriguez v. Taylor, 569 F.2d 1231,

1244-1246 (3d G r. 1977) (pro bono awards avail abl e under Age
D scrimnation in Enploynent Act).

In Gaskins v. Comm ssioner, T.C. Menp. 1996-268, the

t axpayers sought attorneys’ fees for counsel who had agreed to
provi de representation pro bono. The Court noted that whether
attorneys’ fees could be awarded under section 7430 for pro bono
representation was an issue of first inpression in the Tax Court
and expressed the view that pro se taxpayers could not recover
attorneys’ fees because they had not incurred them However, the
Court had no occasion to decide the case on that ground because

t he taxpayers and their counsel had unreasonably protracted the
proceedi ng and the Comm ssioner’s position was substantially

justified at all times throughout the proceeding.
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I n Thonpson v. Comm ssioner, T.C. Mno. 1996-468, the Court

noted, in the light of the legislative history of the EAJA and
for reasons of public policy, that representation by a | egal
services organi zation or by an attorney pro bono does not
preclude an award of fees and costs under the EAJA. 1d. n.9

(citing Phillips v. GSA 924 F.2d 1577, 1582-1583 (Fed. Gr.

1991). The Court went on to observe that awards are routinely
made in those circunstances even though the claimng party did

not pay or incur fees. 1d. (citing SEC v. Conserv Corp., 908

F.2d 1407, 1415 (8th GCr. 1990), AARP v. EECC, supra at 406, and

Watford v. Heckler, supra at 1567 n.®6).

Courts have held that allow ng fee awards for pro bono
representation furthers the purpose of all attorneys’ fees
statutes by ensuring that |egal services groups and other pro
bono counsel have a strong incentive to represent indigent

claimants. See, e.g., Cornella v. Schweiker, supra at 986

(quoting Ceglia v. Schweiker, 566 F. Supp. 118, 123 (E.D.N.Y.

1983)). Not allow ng attorneys’ fees for pro bono representation
in litigation against the Governnment “would nore than likely

di scourage i nvol venent by these organizations in such cases,
effectively reducing access to the judiciary for indigent
individuals”. 1d. at 986-987. The Court of Appeals for the
District of Colunmbia Circuit has observed that if a party nust

make hinself liable to pay for the services of an attorney in an
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action that awards attorneys’ fees, awards could be made only
when the party could afford to pay for | egal representation.

AFCE, AFL-C O Local 3882 v. FLRA 944 F.2d 922, 933 (D.C. Cr

1991) (addressing awards to enpl oyees under the Back Pay Act).
Sone courts have finessed the question of whether there is
an exception for pro bono representation by |ooking at the
arrangenment between the attorney and his client as a contingent -
fee agreenent. Sone have held that fees are incurred by a
[itigant represented by counsel working pro bono when, although
the litigant is not personally liable for the fees, he is subject

to an obligation to turn over any fees awarded. Phillips v. GSA,

supra at 1582-1583 & n.4; accord Raney v. Fed. Bureau of Prisons,

222 F.3d 927, 933 n.4 (Fed. Cr. 2000) (en banc); Preseault v.

United States, 52 Fed. d. 667, 674 (2002) (a plaintiff who has

obt ai ned representation on the condition that he seek fees for
his attorneys has incurred an obligation that can be rei nbursed
by a fee-shifting statute). “Wen an agreenent exists to support
the conditional obligation, a plaintiff is not viewed as sinply
havi ng been given legal aid; instead, this condition is the cost

to the plaintiff of obtaining those services.” Preseault v.

United States, supra at 673. At |east one court has held that an

inplied agreenment that the fee will be paid over to “can be said

to exist as a natter of law ” Wasniewski v. G zel ak-Johannsen,

549 F. Supp. 2d 965, 971 (N.D. Onhio 2008). O her courts have
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held that when a pro bono attorney “forgives” a fee to a client
unable to afford | egal expenses, the client is eligible for an
award on the basis of that arrangenent with the attorney. See,

e.g., AARP v. EEQC, 873 F.2d at 406; Watford v. Heckler, 765 F.2d

at 1567 n. 6.

Courts have not summarily denied an award for fees that are
subject to a contingency. Rather, the courts consider whether
the contingency has been satisfied in discerning whether, and in
what anount, attorneys’ fees have been incurred.

In United States v. 122.00 Acres of Land, 856 F.2d 56, 58

(8th Gr. 1988), the Court of Appeals for the Eighth Grcuit
denied an award of attorneys’ fees under 42 U . S.C. sec. 4654(a)
to a condemmee who had entered into a contingent fee contract
with his attorney under which the condemmee woul d bear no expense
for attorneys’ fees if there were no recovery. Because the

Gover nment abandoned its condemation action, the condemmee did
not receive paynent for his land. Consequently, under his
agreenent with his attorney, the attorney was not entitled to a
fee. The Court of Appeals held that the condemee party
“actually incurred” only the anpbunt owed under a contingency fee
agreenent. The failure to fulfill the contingency was fatal, and
t he condemmee was not entitled to an award of attorneys’ fees

under 42 U.S. C. sec. 4654(a).
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In Marre v. United States, 38 F.3d 823, 828-829 (5th G

1994), the District Court had awarded a taxpayer who succeeded in
his suit for wongful disclosure of tax return information
attorneys’ fees in an anount greater than those required under
his contingent fee agreement with his attorneys. The Court of
Appeals for the Fifth Grcuit reversed, holding that the taxpayer
coul d not recover attorneys’ fees in an anount greater than those
requi red under his contingent fee agreenent with his attorneys,
because the applicable attorneys’ fees statute, section 7430,
limts attorneys’ fees to those actually incurred. By contrast,

in Blanchard v. Bergeron, 489 U S. 87, 93-94 (1989), the Suprene

Court held that 42 U. S.C. sec. 1988, which allows courts to award
prevailing parties reasonable attorneys’ fees as part of the
costs without any requirenent that those fees be incurred,
“cont enpl at es reasonabl e conpensation * * * for the tinme and
effort expended by the attorney”, and that “a contingent-fee
contract does not inpose an automatic ceiling on an award of
attorneys’ fees.”

Sonme cases di scuss contingent obligations to pay fees where
the fees are paid by a third party. A litigant does not incur
paynments made by third parties if the litigant has no obligation

to repay the third party. See, e.g., United States v. Paisley,

957 F.2d 1161, 1164 (4th Cr. 1992) (litigant who was entitled to

full indemification of attorneys’ fees by her enployer did not
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“incur” any expenses under EAJA); Kruse v. Conm ssioner, T.C

Meno. 1999- 157 (taxpayer wife was not entitled to an award for
fees and costs paid by taxpayer husband s enpl oyee benefit plan);

Republic Plaza Props. Pship. v. Comm ssioner, T.C. Menp. 1997-239

(no award for fees paid by parent conpany of corporate tax

matters partners); Thonpson v. Conm ssioner, T.C Meno. 1996-468

(taxpayer wife cannot be awarded litigation costs that were paid
by taxpayer husband, who did not neet the net worth requirenent).
Sone of these decisions reflect taxpayers’ attenpts to avoid net
worth [imtations under prevailing party statutes. E. g.,

Thonmpson v. Conmi SSsi oner, supra.

Courts have specifically held that a contingent fee
agreenent that requires any awarded fees to be paid to the
attorney satisfies the requirenent that fees or expenses be
“incurred” wthin the neaning of fee-shifting statutes. See,

e.g., Phillips v. GSA 924 F.2d 1577 (Fed. G r. 1991); Young V.

Conmi ssioner, T.C. Menp. 2006-189.

In Phillips v. GSA, supra, the Court of Appeals for the

Federal Circuit held that a fee agreenent that requires any
awarded fees to be paid to the attorney neant such fees were
incurred, even if the client would not be liable for fees if
there should be no such award. The Court of Appeals construed
the fee arrangenent between the |litigant and her attorney to nean

that if an award of attorneys’ fees was obtained on her behalf,
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she was obligated to turn it over to her attorney. The court
held that the litigant incurs the attorneys’ fees that nay be
awarded her. On the other hand, if no fee is awarded, the

[itigant would not have any obligation to pay any further fees to

her attorney from her own resources. |d. at 1582-1583. O her
courts have followed the reasoning in Phillips in allow ng fees

subject to a contingency. See, e.g., Preseault v. United States,

52 Fed. d. at 673; Seay v. United States, 369 Bankr. 423,

429- 431 (Bankr. E.D. Ark. 2007).

In Young v. Conm ssioner, supra, we awarded appell ate fees

and expenses under section 7430 to Kersting project taxpayers
represented in the D xon V appeal by |Izen and Jones. W found
that Izen's flat-fee appellate contracts enconpassed an inplied
agreenent that any fee award woul d be paid over to lzen to the
extent the client’s share of the award exceeded the anount the
client had paid pursuant to the contract. 1In accord with

Phillips v. GSA, supra, we held that the contracts supplied

addi tional paynent obligations that supported an award of the
potentially recoverable anobunt in its entirety.

We believe that petitioners’ arrangenent supports the sane
result in this case. Petitioners and their counsel believed that
the Court would require respondent to pay petitioners’ reasonable
attorneys’ fees and expenses incurred in the remand proceedi ngs,

and respondent’s counsel had agreed that respondent woul d be
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obligated to pay petitioners’ reasonable attorneys fees and
expenses incurred in the remand proceedi ngs. Binder and Irvine
agreed, therefore, that Porter & Hedges would not require
petitioners to pay any fees or expenses beyond those awarded by
the Court. Pursuant to that oral agreenent, Irvine and Bi nder
entered their appearances in these cases.

Under written engagenent letters Irvine and Binder agreed to
represent petitioners in the D xon V remand proceedi ngs w t hout
conpensation fromthem but explained that Porter & Hedges woul d
“request paynent of fees and expenses fromthe governnment, as
provi ded by |law or by determ nation of a court, for our
representation”. Petitioners agreed to provide necessary facts,
affidavits, testinony, and ot her assistance to support the
requests.

The engagenent letters are consistent wwth the parties’ and
the Court’s interpretation of section 6673(a)(2)--that it does
not require petitioners to be contractually obligated to pay the
fees. The oral agreenents reflect and clarify that petitioners
agreed to pay and are |iable to pay Porter & Hedges any fees
awarded to them by the Court. W construe petitioners’ fee
arrangenent with Porter & Hedges to enconpass the parties’ oral
agreenent that petitioners would not be liable to pay Porter &

Hedges any fees in excess of those awarded to them by the Court.
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A court’s decision to grant or deny attorneys’ fees is
reviewed for abuse of discretion. See, e.g., Liti v.

Conmm ssi oner, 289 F.3d 1103, 1104 (9th GCr. 2002) (citing Huffman

v. Comm ssioner, 978 F.2d at 1148). A court’s discretion to

award attorneys’ fees “is not without Iimt: the prevailing party
‘should ordinarily recover an attorney’ s fee unl ess speci al

ci rcunst ances woul d render such an award unjust.’” Blanchard v.

Bergeron, 489 U. S. at 89 (quoting Newran v. Piggie Park Enters.,

Inc., 390 U. S. 400, 402 (1968), and Hensley v. Eckerhart, 461

U S. 424, 429 (1983)). Once a litigant has satisfied the
statutory requirenents entitling the litigant to attorneys’ fees,
it would be an abuse of discretion for a court to deny an award
of the fees. Wen an attorney agrees to accept the fees awarded
by the court as full conpensation for representing a litigant,
the condition is satisfied and the litigant incurs the fees when
the statutory requirenents are net.

The Di xon V renmand proceedi ngs were caused by Governnent
attorneys’ m sconduct that was so unreasonabl e and vexatious that
it sank to the level of fraud on the Court. |In D xon IV we
deci ded that requiring respondent to pay attorneys’ fees under
section 6673(a)(2) was an appropriate sanction for that
m sconduct. Petitioners’ obligation to pay any fees awarded

under section 6673(a)(2) was not contingent on a subsequent
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event. The requirenents for awardi ng fees under section
6673(a) (2) have been satisfied.

2. Section 7430(c)(3)(B)

Section 7430(c)(3)(B), enacted by the Internal Revenue
Service Restructuring and Reform Act of 1998, Pub. L. 105- 206,
sec. 3101(c), 112 Stat. 728, specifically provides for awards of
attorneys’ fees for pro bono services as foll ows:

(B) Pro bono services. The court may award
reasonabl e attorneys’ fees under subsection (a) in
excess of the attorneys’ fees paid or incurred if such
fees are less than the reasonabl e attorneys’ fees
because an individual is representing the prevailing
party for no fee or for a fee which (taking into
account all the facts and circunstances) is no nore
than a nomnal fee. This subparagraph shall apply only
if such award is paid to such individual or such
i ndi vi dual * s enpl oyer.

The legislative history of section 7430(c)(3)(B) explains the
reason for the change as follows: 3

The Comm ttee believes that the pro bono publicum
representati on of taxpayers should be encouraged and
the value of the | egal services rendered in these
situations should be recognized. Were the IRS takes
positions that are not substantially justified, it
shoul d not be relieved of its obligation to bear
reasonable admnistrative and litigation costs because
representati on was provi ded the taxpayer on a pro bono

33The statenent of the then Executive Director of the
Community Tax Law Project, R chnond, Va., N na Oson (now the
Nat i onal Taxpayer Advocate), before the House Ways and Means
Comm ttee Sept. 26, 1997, suggests that the provision was enacted
in response to Gaskins v. Conmi ssioner, T.C Meno. 1996-268, as
an anticipatory neasure to ensure that the Tax Court woul d not
deny attorneys’ fees under sec. 7430 for pro bono representation.
See Hearings on H R 2292 Before the House Ways and Means Conm,
105th Cong., 1st Sess. 145-154 (1997).
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basis. [S. Rept. 105-174, at 47-48 (1998), 1998-3 C. B
537, 583-584.]

There was no need to anmend section 6673(a)(2) because this
Court had consistently held in cases where the Court had inposed
sanctions agai nst counsel for a taxpayer that attorneys’ fees
awar ded under section 6673(a)(2) are to be conputed by
mul ti plying the nunber of excess hours reasonably expended on the
l[itigation by a reasonable hourly rate and that a reasonabl e
hourly rate is the hourly fee that attorneys of simlar skill in
the area would typically be entitled to for the type of work in

guestion. Harper v. Comm ssioner, 99 T.C 533 (1992); Matthews

V. Conm ssioner, T.C. Meno. 1995-577; Miurphy v. Conm ssioner,

T.C. Meno. 1995-76. The fees were never conputed on the anount
the Comm ssioner paid for the attorneys’ services; they were
conput ed under the |odestar nmethod wthout any inquiry into the
Comm ssioner’s obligation or liability to pay the Governnent
attorneys those anounts.

When i nposing the section 6673(a)(2) sanction on the
Commi ssioner, the Court may conpute the | odestar anmount w thout
regard to the taxpayer’s obligation to pay the attorney. \Were
Gover nment attorneys unreasonably and vexatiously multiply the
proceedings in this Court, the Comm ssioner should not be
relieved of his liability to pay the excess costs, expenses, and
attorneys’ fees because representati on was provi ded the taxpayer

pro bono.
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G Respondent Must Pay Attorneys’ Fees and Excess Expenses

Request ed on Behalf of Petitioners’ Attorneys

The Court may require respondent to pay the excess costs,
expenses, and attorneys’ fees incurred because of the
unr easonabl e and vexatious conduct of respondent’s counsel. Wen
attorneys’ fees, expenses, and costs relate to the tine for
attorney services caused by the unreasonabl e and vexati ous
conduct of the Conm ssioner’s attorneys, the Court should
ordinarily require the Conm ssioner to pay those excess fees,
expenses, and costs, “unless special circunstances woul d render

such an award unjust.” Blanchard v. Bergeron, supra at 89. It

woul d be an abuse of discretion not to do so. Once the
unr easonabl e and vexatious conduct occurs, the excess fees,
expenses, and costs are incurred as the services are perfornmed
and the expenses and costs accrue.

The requested attorneys’ fees and expenses were incurred for
pur poses of section 6673(a)(2) because (1) respondent incurred
t hem ei t her once respondent’s attorneys commenced their
unr easonabl e and vexatious conduct or once we held in D xon IV
that their conduct was unreasonabl e and vexatious, (2)
petitioners were contingently liable for the fees, and (3) the
contingency has been satisfied. The Court may require respondent
to pay the excess attorneys’ fees and expenses requested on

behal f of Porter & Hedges.
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[11. Inherent Power To | npose Sanctions

During the D xon V remand proceedi ngs we stated that section
6673(a)(2) was the applicable statutory provision regarding | egal
fees for attorneys’ services perforned in the remand proceedi ngs.
That statenment reflected our understanding that section 7430 did
not appl y--the reasonabl eness of respondent’s position in the
remand proceedings, the statutory cap on the attorneys’ hourly
rates, and the D xon V taxpayers’ net worths would not be at
issue. Qur reference to the appropriate statutory provision did
not foreclose recourse to our inherent power.

This Court has inherent power to regulate and supervise its

proceedi ngs to ensure the integrity of its process. WIllians v.

Comm ssioner, 119 T.C 276, 282 (2002) (citing Freytag v.

Commi ssioner, 501 U. S. 868, 891 (1991), and Chanbers v. NASCO

Inc., 501 U S. 32, 43-46 (1991)). A primary aspect of the
Court’s discretion to invoke its inherent power is the ability to
fashi on an appropriate sanction for conduct that abuses the

judicial process. Chanbers v. NASCO, Inc., supra at 44-45. *“In

this regard, if a court finds ‘that fraud has been practiced upon
it, or that the very tenple of justice has been defiled,” it may
assess attorneys’ fees against the responsible party”. [1d. at 46

(quoting Universal G| Prods. Co. v. Root Refining Co., 328 U. S

575, 580 (1946)).
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The Tax Court may, in its informed discretion, rely on

i nherent power rather than section 6673(a)(2). See Chanbers v.

NASCO, Inc., supra at 50; Fink v. Gonez, 239 F.3d 989, 994 (9th

Cr. 2001). W may rely on our inherent power to inpose a

sanction where ot her sources of the power to sanction are not “up

to the task” to do so. Chanbers v. NASCO, Inc., supra at 50; see

al so Toon v. Wackenhut Corr. Corp., 250 F.3d 950, 952 (5th Gr

2001) (“When a party’s deplorable conduct is not effectively
sanctionabl e pursuant to an existing rule or statute, it is
appropriate for a district court torely on its inherent powers
to inpose sanctions.” (citation and quotation marks omtted)).
The Court can invoke its inherent power to sanction conduct
that defiles the Court even if existing statutes or procedural

rul es sanction the sane conduct. Chanbers v. NASCO, Inc., supra

at 49.

[ The i nherent] power is both broader and narrower than

ot her nmeans of inposing sanctions. First, whereas each

of the other nmechanisns reaches only certain

i ndi viduals or conduct, the inherent power extends to a

full range of litigation abuses. At the very |east,

t he i nherent power nust continue to exist to fill in

the interstices. * * * [1d. at 46.]

Respondent asserts: “Throughout the course of the
protracted proceedings followng the Dixon IIl opinion, the Court
has consistently and expressly eschewed ‘inherent power’ as a
basis for awarding attorneys’ fees. There is no reason for the

court to now decide to take a different approach.” W disagree.
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In D xon |V, decided before the Court of Appeals held in
D xon V that the Governnent attorneys had conmtted a fraud on
this Court, we considered whether attorneys’ fees should be
awarded to petitioners under section 7430 or section 6673(a)(2).
We held that section 7430 did not apply because petitioners were
not prevailing parties in the underlying nerits of the deficiency
determ nations. W held that the Governnent attorneys’ conduct
had nultiplied the proceedi ngs unreasonably and vexatiously and
i nposed the sanction under section 6673(a)(2). W believed that
sanction to be sufficient and deni ed notions for additional
sanctions filed by Izen, Jones, and Sticht. However, we did
i nvoke our inherent power in Dixon IV and required respondent to
pay interest on the award fromthe date of the decisions at the
applicable rates for underpaynents under sections 6601(a) and
6621(a)(2).

During the test-case proceedi ngs the Governnment attorneys
commtted a fraud on the Court that underm ned the integrity of
the Court’s proceedings and the confidence of all future
litigants and violated the rights of petitioners, other test-case
petitioners, and non-test-case taxpayers in nore than 1,300 cases
bound by the outcone of the test cases. Dixon V, 316 F.3d at
1047. We properly invoke our inherent power to inpose sanctions
on respondent for the fraud commtted on the Court by the

Gover nnent attorneys.



| V. Concl usi on

We hol d, pursuant to section 6673(a)(2) and the inherent
power of the Court, that we may and will require respondent to
pay to Porter & Hedges $1, 101, 575.34 for reasonabl e attorneys’
fees and expenses attributable to services provided to
petitioners by Binder and Irvine during the D xon V remand
proceedi ngs. Further, because respondent incurred the fees and
expenses pursuant to section 6673(a)(2) and Dixon IV, we wll
i nvoke our inherent power to require respondent to pay additional
anounts equal to interest to Porter & Hedges at the applicable
rates for underpaynents under sections 6601(a) and 6621(a)(2) on
$1, 037,542.58 fromJune 29, 2007, the date Irvine filed the
notion for attorneys’ fees, and on $64, 745.26 from Novenber 19,
2007, the date respondent and Irvine filed the suppl enental
stipulation of facts regarding fees and expenses incurred in
preparing the subject notion. In so doing, we give effect to the
spirit of the direction of the Court of Appeals in Dixon V to
fashion judgnments that woul d put taxpayers in the sane position

as provided in the Thonpson settlenent; in augnenting the award
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of fees and expenses with interest equivalents, we do no nore

than m mc DeCastro’s fee arrangenent with the Thonpsons. 3

An appropriate order wll

be entered.

34See supra note 11.



