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MVEMORANDUM OPI NI ON

WOLFE, Special Trial Judge: Respondent determ ned a

deficiency of $2,310 in petitioner’s 1999 Federal incone tax
l[tability. The issue for decision is whether petitioner is
entitled to dependency exenption deductions for his three
children on his 1999 incone tax return (tax return). Unless

otherwi se indicated, all section references are to the I nternal
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Revenue Code in effect at relevant tines, and all Rule references
are to the Tax Court Rules of Practice and Procedure.

Backgr ound

Scott David Duby (petitioner) and Monica Aguirre Duby
(Aguirre) were divorced on May 27, 1997, pursuant to the Decree
of Dissolution of Marriage (divorce decree) issued by the
Superior Court of the State of Arizona in and for the County of
Mari copa (divorce court). The divorce decree provides that
Aguirre receive sole | egal and physical custody of the three
children: Victoria Anber Duby, born July 5, 1985 (Victoria);

Chri stopher Scott Duby, born Novenmber 1, 1988 (Chri stopher); and
Moni ca Andrea Duby, born July 1, 1993 (Monica) (collectively, the
children). In support of the custody award the divorce decree
recites that during prior separation petitioner did little to
seek out and exercise visitation on his own and that the children
conpl ai ned that petitioner did not return their tel ephone calls.
The divorce court concluded that awardi ng custody to Aguirre was
in the children’s best interest.

The divorce decree provides for Aguirre to claimVictoria as
a dependent. Under the divorce decree petitioner may becone
entitled to claimChristopher and Monica as dependents “provi ded
he is current in his child support obligation for that year and
child support arrearage paynents on Decenber 31 of the applicable

year”. The divorce decree states that if petitioner satisfies
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his current child support and child support arrearage
obligations, Aguirre “shall execute the necessary |.R S. fornms to
transfer the exenption” to petitioner.

Subsequently, on July 1, 1999, there was an evidentiary
heari ng concerning custody at which petitioner was present and
represented by counsel, but Aguirre was neither present nor
represented by counsel. After this hearing the divorce court
i ssued an order in open court on Septenber 10, 1999, nunc pro
tunc to July 27, 1999 (tenporary child custody order), granting
tenporary custody of the children to petitioner. The tenporary
child custody order states that “apparently, the Mother
[Aguirre], has taken the children, and he [petitioner] is not
able to exercise his visitation at the present tine”, and that
Aguirre was in violation of a prior visitation order.?

On his 1999 Federal inconme tax return, petitioner clained
dependency exenption deductions for the three children. He did
not attach to that tax return a copy of Form 8332, Rel ease of
Caimto Exenption for Child of Divorced or Separated Parents, or

any statenent conformng to the substance of Form 8332.

! Petitioner contends that Aguirre is involved with a cult
and has abducted the children to Mexico. These allegations are
not di sputed by respondent. However, this Court is a court of
limted jurisdiction. Sec. 7442. “W may only exercise
jurisdiction to the extent expressly permtted by Congress.”
Judge v. Conm ssioner, 88 T.C. 1175, 1180-1181 (1987). A renedy
for the alleged abduction of petitioner’s children is beyond this
Court’s jurisdiction, and, accordingly, we have not considered
this matter further.
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Respondent issued a Notice of Deficiency, dated January 11, 2002,
di sal | ow ng the dependency exenption deductions clainmed for the
children. Petitioner filed a petition with this Court on March
26, 2002, while residing in Mrristown, Arizona, and an anended
petition on May 29, 2002, while residing in Phoenix, Arizona, and
respondent filed his Answer to Anmended Petition on June 17, 2002.

Di scussi on

Ceneral ly, section 151(c)(1) allows a taxpayer to deduct an
exenption anmount for each child of the taxpayer who is a
dependent as defined in section 152. Under section 152(a), the
term “dependent” neans certain individuals over half of whose
support was received fromthe taxpayer during the cal endar year
for which such individuals are clainmed as dependents. Eligible
i ndi vidual s who may be cl ai mned as dependents include, anong
others, the sons and daughters of the taxpayer. Sec. 152(a)(1).

Special rules establish which parent may claima mnor child
as a dependent where the parents are divorced or separated. See
sec. 152(e). Cenerally, if a child s parents are divorced, the
child is in the custody of one or both for the year, and the
parents provide over half of the child s support, the custodi al
parent (the parent with custody for the greatest portion of the
year) is treated as having provided over half of the child s
support for the year, and that parent may deduct the exenption

anount with respect to such child for the year. Sec. 152(e)(1).
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There is no dispute that this rule is applicable in this case.

I n appl yi ng section 152(e)(1) custody “will be determ ned by the
terms of the nost recent decree of divorce or separate

mai nt enance, or subsequent custody decree”. Sec. 1.152-4(b),

| nconre Tax Regs. (enphasis added).

The “noncustodial parent” may claimthe child as a dependent
if any one of the followi ng statutory exceptions is satisfied:
(1) Pursuant to section 152(e)(2), the custodial parent signs a
witten declaration that such custodial parent will not claim
such child as a dependent, and the noncustodi al parent attaches
such witten declaration to the noncustodial parent’s return for
the taxable year; (2) pursuant to section 152(e)(3), there is a
mul ti pl e support agreenent between the parties as provided in
section 152(c); or (3) pursuant to section 152(e)(4), there is a
qual ified pre-1985 instrunent providing that the noncust odi al
parent shall be entitled to any deduction all owabl e under section
151 for such child. Sec. 152(e). The declaration required under
section 152(e)(2) nust be nmade either on a conpl eted Form 8332 or

on a statenent conformng to the substance of Form 8332. See

MIler v. Conm ssioner, 114 T.C 184, 190 (2000), affd. on

anot her ground sub nom Lovejoy v. Conmm ssioner, 293 F.3d 1208

(10th Cr. 2002); sec. 1.152-4T(a), QRA-3, Tenporary |ncone Tax
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Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984).°2

The divorce decree, in effect since 1997, granted Aguirre
sol e custody of the children until the divorce court granted
petitioner tenporary custody, in a subsequent custody decree,
actually issued on Septenber 10, 1999, and purportedly effective
as of July 27, 1999.° Although petitioner did not have physi cal
custody of the children, the child custody order provided
petitioner with tenporary custody for the bal ance of the year
(July 27, 1999 to Dec. 31, 1999). Petitioner hinself admtted:
“I don’t meet the six nonths criteria”. Since Aguirre had
custody for the greater portion of the year, Aguirre is the
custodi al parent for 1999. Accordingly, Aguirre is entitled to
cl aimthe dependency exenption deductions for the children unl ess
one of the three exceptions in section 152 applies. See Mller

v. Conm ssioner, supra at 188; see also Cafarelli v.

2 Tenporary regulations are entitled to the sane wei ght as
final regulations. Peterson Marital Trust v. Conmm ssioner, 102
T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d G r. 1996); Truck &
Equip. Corp. v. Comm ssioner, 98 T.C 141, 149 (1992).

3 The parties filed a Stipulation of Facts stating that the
change of custody took place on July 1, 1999. However, although
t he hearing was conducted on July 1, 1999, the divorce court
i ssued the child custody order, transferring custody to
petitioner, on Sept. 10, 1999, nunc pro tunc to July 27, 1999.
Wil e stipulations are not to be set aside lightly, the Court is
not bound by stipul ations of fact that appear contrary to the
facts disclosed by the record. See Rule 91(e); Estate of Eddy v.
Comm ssioner, 115 T.C 135, 137 n.4 (2000) (citing Bl ohm v.
Conm ssi oner, 994 F.2d 1542, 1553 (11th Cr. 1993), affg. T.C
Meno. 1991-636). At the earliest, the change of custody occurred
on July 27, 1999.
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Comm ssioner, T.C Meno. 1994-265 (hol ding that because the

di vorce decree granted custody to the dependent children’s
not her, the nother was the custodial parent entitled to the
dependency exenption deductions unl ess the noncustodi al parent
father met one of the three statutory exceptions).

Because petitioner did not attach to his tax return for 1999
t he necessary declaration to rel ease the dependency exenption
deductions to himas the noncustodi al parent, and because there
was neither a multiple support agreenent nor a pre-1985
instrunment for the year in issue, none of the statutory
exenptions in section 152(e) applies. Therefore, petitioner is
not entitled to the dependency exenpti on deductions for the
children for 1999.

To reflect the foregoing,

Deci sion will be

entered for respondent.




