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OPI NI ON

SW FT, Judge: This case is before us under section 7430 on
petitioners’ notion for litigation costs. Respondent determ ned
a deficiency of $728 in petitioners’ 2001 Federal incone tax,
whi ch determ nati on respondent has conceded.

Respondent agrees that his position in his notice of
deficiency was not substantially justified and that petitioners
are to be regarded herein as the prevailing party for purposes of
the instant notion for litigation costs. Also, respondent has
conceded that petitioners are entitled to recover $95.06 in
litigation costs consisting of the $60 Court filing fee and
$35.06 in postage and delivery costs.

The primary issues for decision are whether the pro se
petitioners herein are entitled to recover as litigation costs:
(1) Anounts representing the value of their research tinme and
(2) additional out-of-pocket postage and delivery costs and out-
of - pocket m | eage costs and parking fees incurred by petitioner?
to attend the Court hearing in this matter.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code as anended, and all Rule references are

to the Tax Court Rules of Practice and Procedure.

1 Al references to petitioner in the singular are to
petitioner John M Dunaway.



Backgr ound

At the tinme the petition was filed, petitioners resided in
Meri di an, |daho.

Petitioners tinely filed their 2001 joint Federal incone tax
return. On June 16, 2003, respondent mailed to petitioners the
noti ce of deficiency.

On June 21, 2003, petitioners mailed to the Court by
certified mil a three-page letter, which was filed by the Court
as petitioners’ petition (original petition). Wth the original
petition, petitioners did not subnmit the $60 Court filing fee
that was due. Rule 20(b). The envel ope in which the original
petition was mailed is in evidence, and a postage cost therefor
of $4.65 is indicated on the envel ope.

On August 26, 2003, petitioners mailed to the Court by
certified mail an anended petition, in proper form and included
the $60 filing fee.

On or about March 19, 2004, after various communications
with petitioners,? respondent conceded the $728 tax deficiency
determ ned agai nst petitioners, and petitioners mailed to
respondent’s Portland office by certified mail a letter in which
petitioners set forth their claimfor litigation costs.

On April 19, 2004, at a cost of $15.95, petitioners
delivered to the Court via Federal Express their notion for an

award of litigation costs with an attached expense report

2 The nature of these referenced comruni cations is not
reflected in the record, and petitioners claimno costs relating
t hereto.
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(original expense report). Therein, petitioners clained costs of
$60 for the Court filing fee, $66.29 for postage, delivery, and
of fice supplies, $200 for |ost wages, and $783 for the purported
val ue of petitioners’ research tine.3

Also in April of 2004, at a cost of $13.77, petitioners
delivered to respondent via Federal Express additional docunents
relating to their notion for litigation costs.

On May 4, 2004, a hearing on petitioners’ notion for
litigation costs was held in Boise, Idaho. To attend the
hearing, petitioner drove his car the 30-mle round trip from
petitioners’ home in Meridian to the courthouse in Boise,* and
petitioner incurred $3 to park his car while attending the Court
hearing. Petitioner’s wife did not acconpany petitioner to the
court house and apparently went to work.

On June 8, 2004, petitioners mailed to the Court by
certified mail a revised five-page expense report which clainmed

$10.50 relating to the autonobile nileage costs to travel to the

3 Petitioners calculated the $200 in | ost wages in
anticipation that both petitioners would attend the schedul ed
Court hearing on May 4, 2004, and that each petitioner would | ose
$100 in wages to do so. The $783 for petitioners’ research tine
was cal cul ated at $5.25 per hour for 141 hours. Included in the
research tinme are tinme estimates for maki ng phone calls and
emails, which tine also apparently was cal cul ated at the sane
$5.25 hourly rate.

4 Under Fed. R Evid. 201, the Court takes judicial notice
of the location of Meridian, |daho, approximately 15 mles from
Boi se.
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May 4, 2004, Court hearing® and $3 relating to the parking fee.
The revi sed expense report also reflected a reduction to $88. 96
for petitioner’s |ost wages,® an increase to $158.64 for postage,
delivery, and office supplies, and an increase to $1, 248. 90
relating to the purported value of petitioners’ research tine.’

On Septenber 28, 2004, petitioners also nailed to the Court
by certified mail petitioners’ reply to respondent’s nmenorandum
brief (petitioners’ reply brief). The envelope in which
petitioners’ reply brief was mailed is in evidence, and a mailing
cost of $4.42 is indicated thereon. W note that petitioners
apparently did not serve upon respondent’s counsel copies of any
of the docunents that petitioners submtted to the Court, and
petitioners do not claimany postage or delivery costs relating
to service copies.

Bel ow is a schedule, by category, of petitioners’ clained
l[itigation costs, reflecting the differing anounts petitioners

claimin their original and in their revised expense reports:

> Petitioners calculated the $10.50 mileage costs at $0.35
per mle for 30 mles.

6 The reduced $88.96 for |ost wages was cal cul ated at
$11. 12 per hour for 8 hours.

" The increased $1,248.90 relating to petitioners’ research
time actually reflected a reduction from 141 hours in the
original expense report to 128 hours in the revised expense
report, but the increased $1, 248. 90 apparently incl uded
additional alleged costs of phone calls, copying, and office
supplies. The record does not indicate the hourly rate
petitioners used in their revised cal cul ation.



- 6 -

Origi nal Revi sed
Type of Cost Expense Report Expense Report
Court filing fee $ 60.00 $ 60.00
Research tine 783. 00 1, 248. 90
Lost wages 200. 00 88. 96
Post age, delivery, and
of fice supplies 66. 29 158. 64
M | eage -- 10. 50
Par ki ng - - 3. 00
Tot al $1, 109. 29 $1, 570. 00

Di scussi on

A prevailing party may be awarded reasonable litigation
costs incurred in connection with a case filed in this Court.
Sec. 7430(a); Rule 230.

Respondent concedes that petitioners qualify as prevailing
parties under the requirenents of section 7430(c)(4) and that no
limtation under section 7430(b) applies to preclude petitioners
fromqualifying for an award of litigation costs under section
7430(a). As stated above, respondent concedes that petitioners
are entitled to an award of litigation costs of $60 for the Court

filing fee and $35.06 for various postage and delivery costs.

Val ue Relating to Research Tine

Petitioners claimthat they are entitled to recover as
[itigation costs under section 7430 $1,248.90 relating to the

val ue of petitioners’ research tine.®

8 Wth two exceptions, we treat as the costs at issue
herein only those costs reflected in petitioners’ revised expense
report.
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Respondent argues that petitioners are not entitled to
recover anything for the value relating to petitioners’ research
tine.

The courts have consistently held that under section 7430
pro se taxpayers may not be awarded an anount reflecting the
val ue of their personal tine in handling the litigation, even
t hough fees taxpayers pay to attorneys to handle the litigation

woul d be recoverable. See, e.g., Frisch v. Conmm ssioner, 87 T.C

838, 846-847 (1986) (pro se taxpayer, who al so was an attorney,
not entitled to the value of his time in handling the
l[itigation). Petitioners are not entitled to an award under
section 7430 wth respect to the value or costs relating to
petitioners’ research tine.

Petitioners also argue that, at the |east, they should be
able to recover wages petitioner |lost on May 4, 2004, the day of
the Court hearing, a Monday on which petitioner would have worked
had it not been necessary to attend the hearing. At the hearing,
petitioner acknow edged that he had paid vacation | eave avail able
fromhis enployer in order to attend the May 4, 2004, heari ng,
but that he was not planning to take such paid | eave. The
evi dence does not indicate whether petitioner ultimtely took
paid | eave, and we do not know whether petitioner actually |ost
any wages to attend the May 4, 2004, hearing. For |ack of
substantiati on and wi thout deciding the | egal issue as to whether
petitioner as a pro se litigant would have been entitled to

recover as litigation costs an amount reflecting | ost wages, we
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do not award petitioners herein litigation costs with respect to

cl ai med | ost wages.

Post age & Delivery Costs

As i ndi cat ed,

section 7430, are entitled to recover a total

post age costs.

and delivery are the total

respondent concedes that petitioners,

unde

of $35.06 in

anounts petitioners claimthey are

r

Set forth in the schedul e below for each mailing

entitled to recover as postage and delivery costs under section

7430 and the specific amunts respondent concedes:

Petitioners Respondent

Dat e Post age & Delivery Costs Caim Concedes
06/ 21/ 03 Postage for original petition $ 4.65 --
08/ 26/ 03 Postage for anmended petition 1117.70 $ 2.67
03/19/04 Postage for letter to IRS 4.42 2.67
04/ 19/ 04 Federal Express notion to Court 215. 95 15. 95
04/ --/04 Federal Express letter to IRS 13.77 13.77
04/ --/04 Postage for unspecified mailing %8. 50 --
06/ 08/ 04 Postage for revi sed expense report to Court 9. 60 --
09/ 28/ 04 Postage for reply brief to Court 44.42 —-

Tot al $179.01 $35. 06

1 This $117.70 refl ects postage cost and the purported cost

of office supplies.

Petitioners do not separately identify the

costs of postage and office supplies relating to this Aug. 26,

2003, maili ng.

2 This $15.95 was omtted from petitioners’
but such anobunt was included in the original
report and was conceded by respondent.
19, 2004, delivery as part of petitioners’

report,

this Apr.

litigation costs.

revi sed expense
expense

W include the cost of
notion for

5 Petitioners claimthat this $8.50 represents postage and

office supplies relating to an alleged Apri

2004 mailing, but no

evi dence indicates that this mailing occurred.

4 This $4.42 relates to the certified mailing of

petitioners’ reply brief,
revi sed expense report.

Wth regard to the June 21,

envel ope in which petitioners mailed the original

whi ch was subnmitted after
We include the cost of this Sept.
2004, mailing as part of petitioners’

petitioners’
28,

nmotion for litigation costs.

2003, mailing to the Court,

petition

verifies that petitioners incurred a cost of $4.65.

t he
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Wth regard to the August 26, 2003, mailing to the Court,
respondent has conceded $2.67, but petitioners claim$117.70 for
postage and related office supplies. The anended petition
consi sts of the same nunber of pages as the original petition,
and we conclude that petitioners likely incurred the sanme cost to
mai | the anmended petition as they incurred to mail the original
petition, or $4.65. The record does not contain any
substantiation of additional office supplies purchased in
connection with this mailing, and we do not award petitioners any
anount with regard thereto.

Wth regard to the March 19, 2004, mailing to respondent,
respondent has conceded $2. 67, but petitioners claim$4.42. The
March 19, 2004, letter is not contained in the record, but
respondent has conceded its existence, and in light of the
established cost of petitioners’ other mailings, we concl ude that
petitioners incurred a cost of $4.42 to mail the March 19, 2004,
letter to respondent.

Wth regard to the two April 2004 Federal Express deliveries
(one to respondent and one to the Court), respondent has conceded
the full anounts clained by petitioners.

Wth regard to an alleged April 2004 mailing, petitioners
claim $8.50 for postage and office supplies. The record does not
contain any substantiation of this purported mailing.

Wth regard to the June 8, 2004, mailing to the Court of the
five-page revi sed expense report, petitioners claimto have

incurred an estimated cost of $9.60. The evidence indicates that
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the cost to mail the revised expense report |ikely was at | east
as nmuch as the cost to mail the original and anended petitions,
whi ch each were three pages. Petitioners have not substanti ated
a higher anmpbunt for the cost of this mailing. W concl ude that
petitioners incurred a cost of $4.65 to mail the revised expense
report.

The envel ope in which petitioners’ reply brief was nailed to
the Court verifies that petitioners incurred a cost of $4.42 with
regard thereto.

W award petitioners a total of $52.51 for postage and
delivery costs, which includes the $35.06 respondent already has

conceded, as summari zed bel ow

Dat e Awar ded Postage and Delivery Costs Anount
06/ 21/ 03 Postage for original petition to Court $ 4.65
08/ 26/ 03 Postage for amended petition to Court 4.65
03/19/04 Postage for letter to IRS 4.42
04/--/04 Federal Express letter to IRS 13.77
04/ 19/ 04 Federal Express notion to Court 15. 95
06/ 08/ 04 Postage for revised expense report to Court 4.65
09/ 28/ 04 Postage for reply brief to Court 4.42

Tot al $52. 51

M | eage & Par ki ng

The amounts petitioners claimthey are entitled to recover
under section 7430 relating to mleage and parking costs are as

foll ows:

Dat e Type of Cost Anmount
05/ 04/ 04 M eage $10. 50
05/ 04/ 04  Parking 3.00

Tot al $13. 50



- 11 -
The parties are in significant disagreenent, as a natter of
law, with regard to whether petitioners are entitled to recover
under section 7430 their out-of-pocket costs for m| eage and
parking fees. Petitioners argue that their out-of-pocket costs
qualify as general “litigation costs” under the | anguage of
section 7430(c)(1). Respondent argues that because petitioners’
out - of - pocket costs do not fall within any of the specific
categories of recoverable costs under section 7430(c) (1) (A
through (B)(iii) such costs, as a matter of |aw, are not
recoverabl e.
Set forth belowis the relevant | anguage of section 7430(c):
~SEC. 7430(c). Definitions.--For purposes of this
section- -

(1) Reasonable litigation costs. The term
“reasonable litigation costs” includes--

(A) reasonable court costs, and

(B) based upon prevailing nmarket rates for
the kind or quality of services furnished--

(1) the reasonabl e expenses of expert
W t nesses * * *,

(1i1) the reasonabl e cost of any study,
anal ysi s, engineering report, test, or
project * * * and

(ii1) reasonable fees paid or incurred
for the services of attorneys * * *.

It is respondent’s position that m | eage and parking costs
are not recoverable under section 7430(c)(1)(B)(iii) when they

were incurred by the taxpayer or by an attorney hired by the

t axpayer and included as part of the fees and costs reinbursed to
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the attorney. Respondent refers us to three menorandum opi ni ons
of this Court that have held that m | eage and parking costs
incurred by pro se taxpayers are not expenses which qualify as
recoverable litigation costs under section 7430(c)(1). Petito v.

Commi ssioner, T.C Meno. 2002-271 (m | eage and parking fees

deni ed); Mason v. Comm ssioner, T.C Meno. 1998-400 (m | eage

deni ed); Buck v. Conm ssioner, T.C Meno. 1993-16 (m | eage and

par ki ng fees denied).

None of these nmenorandum opinions that deal with pro se
t axpayers, however, elaborates at any length on its rationale for
excl udi ng out - of - pocket costs for m | eage and parking fees from
the general definition of litigation costs under section
7430(c) (1), and nenorandum opi nions of this Court are not

regarded as binding precedent. N co v. Conm ssioner, 67 T.C

647, 654 (1977), revd. in part on other grounds 565 F.2d 1234 (2d
Gr. 1977).

We note that respondent’s argunment (that petitioners are not
entitled to recover out-of-pocket costs such as m | eage and
par ki ng fees because they are not enunerated under section
7430(c)(1)(A) through (B)(iii)) is inconsistent with respondent’s
concessi on herein that petitioners are entitled to recover $35.06
i n substantiated, out-of-pocket postage and delivery costs, which
al so are not enunerated in section 7430(c)(1)(A) through
(B)(iii).

We al so note that Federal courts interpreting other

attorney’s fee award statutes generally have allowed pro se
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litigants to recover out-of-pocket costs such as m | eage and
par ki ng fees.

Under the general |anguage of the attorney’s fee award
statute of the Freedomof Information Act (FOA), 5 U S C sec.
552(a)(4)(E) (2000),° two Courts of Appeals and one District
Court have allowed pro se litigants to recover m | eage and

parking fees. Bensman v. United States Fish & Wldlife Servs.,

49 Fed. Appx. 646, 647 (7th Cr. 2002) (transportation costs and
parking fees awarded); Kuzma v. |IRS, 821 F.2d 930, 933 (2d G r

1987) (transportation costs, parking fees, and other out-of-

pocket costs awarded); Blazy v. Tenet, No. 93-2424, 1998 U.S.

Dist. LEXIS 22649, at *8-9 (D.D.C. Apr. 6, 1998) (nmem) (postage
and transportation costs generally awardable if substanti ated).

Under the attorney’s fee award statute of the Equal Access
to Justice Act (EAJA), 28 U. S.C. sec. 2412 (2000), ' the | anguage
of which closely resenbles the relevant | anguage of section

7430(c) (1), at least two District Court opinions have awarded pro

° The Freedom of Information Act, 5 U S.C. sec.
552(a)(4) (E) (2000), provides:

The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred
in any case under this section in which the conpl ai nant has
substantially prevail ed.

10 The rel evant | anguage of the Equal Access to Justice
Act, 28 U S.C. sec. 2412(d)(2) (2000), provides:

(2). For the purposes of this subsection--

(A) “fees and ot her expenses” includes the reasonable
expenses of expert w tnesses, the reasonable cost of any
study, analysis, engineering report, test, or project which
is found by the court to be necessary for the preparation of
the party’ s case, and reasonable attorney fees * * *,
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se litigants mleage and parking fees. Liberman v. Commr. of

Soc. Sec., 232 F. Supp. 2d 18, 20 (E.D.N. Y. 2002) (in addition to
itenms specifically listed in the statutory | anguage, “courts
permt [pro se] litigants to recover tel ephone, postage, travel,

and phot ocopyi ng costs under the EAJA’); March v. Brown, 7 Vet.

App. 163, 170 (1994) (a pro se litigant may, if a prevailing
party, recover “all * * * *expenses [including postage and
transportation costs] ordinarily arising in the course of

providing |l egal services’ to a client”, quoting Cook v. Brown,

6 Vet. App. 226, 237-240 (1994)). But see Kooritzky v. Hernan,

6 F. Supp. 2d 1, 13 (D.D.C. 1997) (awarded pro se litigant
phot ocopyi ng costs but not taxi fares and postage), revd. on
ot her grounds 178 F.3d 1315 (D.C. Cir. 1999).

In cases under the attorney’s fee award provi sions of EAJA,
as in this case involving section 7430, the Governnent has
resi sted any award of various out-of-pocket costs even when the
costs were incurred by attorneys on behalf of their clients.
Most courts have rejected such a narrow readi ng of the statutory
provi sions and generally have all owed such out-of-pocket costs to

be recover ed. In Intl. Whodworkers of Am , Local 3-98 v.

Donovan, 792 F.2d 762, 767 (9th Cr. 1986), the Ninth Grcuit
Court of Appeals, to which an appeal in this case would lie,
stated that the “expenses enunerated in [EAJA] are set forth as
exanpl es, not as an exclusive |list” and awarded postage, courier,
t el ephone, and attorney travel costs as “routine under all other

fee statutes”. See also, e.g., Kelly v. Bowen, 862 F.2d 1333,
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1335 (8th Gr. 1988) (itens listed only “exanpl es of expenses for

whi ch conpensation may be granted”); diveira v. United States,

827 F.2d 735, 744 (Fed. Cr. 1987) (court has authority to award

costs “customarily charged to the client”; trial court nust “use
its discretion, in view of the record before it, to determ ne

whet her a specific expense nmay be recovered”); Aston v. Secy. of

Health & Human Servs., 808 F.2d 9, 12 (2d Cr. 1986) (“exanples

of allowabl e expenses set out in [EAJA] are not exclusive”;
postage, transportation, telephone, and photocopying costs

rei mbursabl e as reasonabl e fees and expenses); Hoopa Valley Tribe

v. Watt, 569 F. Supp. 943, 947 (N.D. Cal. 1983) (EAJA defines
“ot her expenses” such as travel and tel ephone calls incurred by
plaintiff's attorneys “by exanple, rather than by limtation” due
to the statute’s use of the word “includes”).

The Tenth Crcuit and the D.C. Crcuit Courts of Appeals are
the only two Courts of Appeals of which we are aware that have
hel d that only costs specifically enunerated in the statute are

recover abl e under EAJA even when the out-of-pocket costs are

incurred by a litigant’s attorney. See, e.g., Wakley v. Bowen,

803 F.2d 575, 580 (10th G r. 1986) (“Costs for travel expenses

and postage fees are not authorized”); Mass. Fair Share v. Law

Enf orcenent Assi stance Admn., 776 F.2d 1066, 1069-1070 (D.C.

Cir. 1985) (photocopying costs recoverable, but no award for
post age and nmessenger services, taxi fares and other travel

costs, or telephone); Action on Snoking & Health v. G vil

Aeronautics Bd., 724 F.2d 211, 224 (D.C. Cr. 1984) (photocopying
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costs recoverabl e under EAJA, but no award for postage, taxi

fares, or other out-of-pocket costs), citing NAACP v. Donovan,

554 F. Supp. 715, 719 (D.D.C. 1982) (recoverable “costs” are
l[imted to those costs enunerated under 28 U . S.C. sec. 1920, and
EAJA s provision for recovery of “fees and ot her expenses” was
not intended to include postage, transportation, neals, or other
rel ated expenses).

Under the Cvil R ghts Attorney’s Fees Awards Act, 42 U.S.C
sec. 1988 (2000), at least two Courts of Appeals, involving
litigants represented by attorneys, have awarded costs beyond
those specifically enunerated by the statutory | anguage, and we
have found none that limts awardable costs to only those

specifically enunerated. See Dowdell v. Apopka, 698 F.2d 1181,

1192 (11th Cr. 1983) (“with the exception of routine office
overhead normal |y absorbed by the practicing attorney, all
reasonabl e expenses incurred in case preparation, during the
course of litigation, or as an aspect of settlenent of the case
may be taxed as costs under [42 U . S.C.] section 1988”, including

postage, travel, and tel ephone); Northcross v. Bd. of Educ., 611

F.2d 624, 639 (6th Gr. 1979) (“reasonabl e out-of-pocket expenses
incurred by the attorney which are normally charged to a fee-
paying client in the course of providing |egal services”, such as
travel and tel ephone costs, recoverable under 42 U S.C. section
1988).

I n cases involving section 7430 and out - of - pocket costs

incurred by attorneys on behalf of their clients, the courts,
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including this Court, uniformy allow an attorney’s fee award to

i ncl ude various out-of-pocket costs. See United States v. Sam

Ellis Stores, Inc., 768 F. Supp. 286, 290 (S.D. Cal. 1991) (costs

for ml|eage awarded), affd. 981 F.2d 1260 (9th Cr. 1992); Austin

v. Comm ssioner, T.C Meno. 1997-157 (costs for mleage and

parki ng fees awarded); see also Powers v. Conm ssioner, 100 T.C

457, 493 n.13 (1993) (item zed m | eage and parking costs deened
conceded by respondent and awarded by the Court), affd. in part
and revd. in part on other grounds 43 F.3d 172 (5th Gr. 1995).

We perceive no material distinction between substanti ated
out - of - pocket costs recoverable by a taxpayer who is represented
by an attorney and substanti ated out-of - pocket costs incurred by
a taxpayer who is not represented by an attorney.

Also, with regard specifically to out-of-pocket costs
incurred by pro se taxpayers, we perceive no distinction between
t hose out - of - pocket costs conceded by respondent herein (such as
post age and delivery costs) and those out-of-pocket costs that
are disputed herein (such as mleage and parking fees). Neither
type of out-of-pocket cost is specifically enunerated under
section 7430(c) (1), and both types of out-of-pocket costs would
appear to be recoverable only under a broad neaning of the word
“includes” as used in section 7430(c)(1).

Further, it is helpful to consider how courts have
interpreted the specific word “includes” in the context of a
nunber of different statutory provisions. Cenerally, the word

“Iincludes” is interpreted by the courts as a word of enl argenent,
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not of limtation. See, e.g., Fed. Land Bank v. Bismarck Lunber

Co., 314 U. S 95, 100 (1941) (the term*“including” used in a
section of the Federal Farm Loan Act of July 17, 1916, ch. 245,
39 Stat. 380, is not one of all-enbracing definition but connotes
sinply an illustrative application of a general principle);

Chenehuevi Indian Tribe v. Cal. State Bd. of Equalization, 757

F.2d 1047, 1054 (9th Gr. 1985) (definitional term *includes”
used in a section of the California Revenue and Taxati on Code
governing cigarette tax is one of enlargenent, not of

l[imtation), revd. on other grounds 474 U S. 9 (1985); Heffner v.

Ket chen, 296 P. 768, 770 (ldaho 1931) (the word “including” used

in an ldaho tax lien statute is generally a term of enlargenent,

may be used as a word of addition, and indicates sonething not

i ncl uded, being sonetines used as equivalent to “also” or “and”).
O particular interest is the fact that the word “incl udes”

as used in the Internal Revenue Code (or its predecessors) has

been interpreted by the courts broadly. See, e.g., Fid. Trust

Co. v. Conm ssioner, 141 F.2d 54, 57 (3d Gr. 1944) (in view of

section 1111(b), a trust was considered a transferee although
section 526(f) of the Internal Revenue Code of 1932, ch. 209, 47
Stat. 257, defining transferee, did not enunerate trusts as part

of the definition of “transferee”); Cannon v. N cholas, 80 F.2d

934, 936 (10th G r. 1935) (“the word ‘including * * * has
vari ous shades of neaning, sonetines of restriction and sonetines

of enlargenent” and as used in a predecessor of the Internal
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Revenue Code was not intended to |imt distraint of delinquent
t axpayer’s goods to those enunerated).

Significantly, courts interpreting statutory |anguage that
utilizes both the word “includes” and the word “nmeans” in
different parts of the sane statutory provision have held that
those two words, in the context of such a juxtaposition, have
different interpretations.

Interpreting section 206 of the Revenue Act of 1926, ch. 27,

44 Stat. 17, the Suprenme Court, in Helvering v. Mirgan’s Inc.,

293 U. S. 121 (1934), concluded that “includes” and “neans” are to
be interpreted differently when both are used in the sane
statutory provision. The Supreme Court interpreted the word
“includes” to indicate that what foll ows contains general
exanples (i.e., not an exclusive list) and interpreted the word
“means” to indicate that what follows contains the conplete
definition (i.e., an exclusive list).

The natural distinction would be that where “neans” is

enpl oyed, the term[“neans”] and * * * [the | anguage

that follows] are to be interchangeabl e equi val ents,

and that the verb “includes” inports a general class,

sone of whose particular instances are those specified

inthe * * * [language that follows the term

“includes”]. [ld. at 125, n.1.]

We note that the operative and rel evant word used in section

7430(c) (1), relating to litigation costs, is “includes”, while
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the operative word used in section 7430(c)(2), relating to
adm ni strative costs, is “neans”.!!

In the context of other nontax Federal statutes, when both
words “includes” and “neans” are used within the sanme statutory
provi sion, courts have held that the word “includes” is a term of
enl argenent and extension and that the word “neans” is a term of

enuneration and limtation. Am Sur. Co. v. Murotta, 287 U S

513, 517 (1933) (relating to Federal bankruptcy statute); H ghway
& Gty Freight Drivers, Docknen & Hel pers, Local Union No. 600 v.

&ordon Transports, Inc., 576 F.2d 1285, 1289 (8th Gr. 1978)

(relating to Federal bankruptcy statute); Exxon Corp. v. Lujan,

730 F. Supp. 1535, 1545 (D. Wo. 1990) (relating to Departnent of
Interior Federal regulatory |anguage), affd. 970 F.2d 757 (10th
Cr. 1992); Brown v. Scott Paper Wrldw de Co., 20 P.3d 921, 926

(Wash. 2001) (relating to State enploynment statute).?!?

11 The rel evant portion of section 7430(c)(2) provides:

SEC. 7430(c)(2) Reasonable adm nistrative costs. The term
“reasonabl e adm ni strati ve costs” neans--

(A) any admnistrative fees or simlar charges inposed
by the Internal Revenue Service, and

(B) expenses, costs, and fees described in [sec.
7430(c)] paragraph (1)(B) * * *.

12 We acknowl edge that, in certain contexts, the words
“includes” and “includi ng” have been interpreted as words of
[imtation and confinenment. See, e.g., Blankenship v. W Union
Tel. Co., 161 F.2d 168, 169 (4th Gr. 1947) (“includes” as used
in the Fair Labor Standards Act provision that the word
“enpl oyee” includes any individual enployed by enployer is “a
termof |imtation indicating what belongs to a genus, rather
than a termof enlargenent”), citing Montello Salt Co. v. U ah,
221 U. S. 452 (1911); Television Transm ssion, Inc. v. Pub. Uils.

(continued. . .)
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We believe that the out-of-pocket costs for m | eage and
parking fees incurred by petitioner in order to attend the Court
hearing herein are covered by the term*“litigation costs” under
t he | anguage of section 7430(c) (1) that applies to Tax Court
l[itigation. Section 7430(c)(1), defining reasonable litigation
costs, does not contain an exclusive list of itenms recoverable as
litigation costs, especially in light of the paragraph’s use of
the word “includes”, as opposed to the word “neans”.

We summarize our analysis as follows: A mgjority of courts
interpreting other Federal attorney’s fee award statutes all ow
substanti ated out - of - pocket costs for postage and delivery and
for m|eage and parking fees when incurred by pro se litigants;
section 7430 uses the expansive, nonexclusive word “includes”, as
opposed to “neans”, when defining “litigation costs”; and
respondent herein concedes postage and delivery costs to be
recoverable litigation costs under section 7430(c) (1) even when

incurred by pro se taxpayers.?!3

2. .. continued)
Comm., 301 P.2d 862, 863 (Cal. 1956) (“Although ‘includes’ is
ordinarily not a word of Iimtation, a |legislative declaration
that ‘public utility’ includes those performng certain
enunerated services is not a declaration that those perform ng
ot her services, not enconpassed by the services enunerated, are
public utilities” subject to control and regulation by the Public
Uilities Comm ssion [citations omtted]).

13 W note that there are no Treasury regul ations
pronmul gat ed specifically under sec. 7430(c)(1) (relating to
litigation costs). There are Treasury regul ati ons promnul gat ed
under sec. 7430(c)(2) (relating to admnistrative costs), and
they provide (see sec. 301.7430-4(b)(1), Proced. & Adnm n. Regs.)
an enuneration conparable to the specific enuneration of the
statutory | anguage of sec. 7430(c)(2). After such enuneration,

(continued. . .)
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Petitioners are awarded an additional $11.25 for m | eage and

$3 for parking to attend the May 4, 2004, hearing.

Concl usi on
In sunmary, based on respondent’s concessions and our
conclusions, petitioners are awarded litigation costs for the

Court filing fee, various postage and delivery charges, m |l eage

(... continued)
however, those regulations relating specifically to
adm nistrative costs al so expressly provide that additional out-
of - pocket costs, when billed separately by a litigant’s attorney,
may be recoverable as adm nistrative costs, as follows:

necessary costs incurred for travel; expedited nai
del i very; nessenger service; expenses while on travel;
| ong di stance tel ephone calls; and necessary copying
fees inposed by the Internal Revenue Service, any
court, bank or other third party * * * may be
reasonabl e adm ni strative costs. [Sec. 301.7430-
4(c)(2), Proced. & Adm n. Regs.]

Anot her noteworthy point is that the regulations promnul gated
under sec. 7430(c)(2) (relating to adm nistrative costs) contain
a subparagraph which nmake reference to litigation costs as
fol | ows:

Litigation costs include--

(1) Costs incurred in connection with the
preparation and filing of a petition with the United
States Tax Court or in connection with the comencenent
of any other court proceedi ng; and

(11) Costs incurred after the filing of a petition
with the United States Tax Court or after the
commencenent of any other court proceeding. [ Sec.

301. 7430-4(c)(3), Proced. & Adm n. Regs.]

As wll be noted, the above | anguage in subdiv. (ii) of the

regul ation provides no list or enuneration conparable to the |ist
set forth in the statutory |anguage of sec. 7430(c)(1)(A) through
(B)(iii), and it broadly and sinply refers, w thout any
[imtation, to “litigation costs” as those “costs” incurred
relating to the handling of a case.
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costs, ! and parking fees relating to this litigation as outlined

bel ow

Awar ded Litigation Costs Anmpunt

Court filing fee $ 60.00
Post age and delivery 52.51
M | eage 11. 25
Par ki ng 3.00

Tot al $126. 76

Q her argunents nade by petitioners, such as a claimfor
punitive damages, are without nerit and are rejected.
For the reasons stated, we shall award petitioners

litigation costs in the anpbunt of $126.76.%

An appropriate order and

decision will be entered.

4 As indicated, petitioners calculated their mleage costs
at $0.35 per mle when the Governnment’s actual allowable m | eage
rei nbursenent rate effective on May 4, 2004, was $0.375. 68 Fed.
Reg. 69618 (Dec. 15, 2003). Therefore, at the applicable rate,
which we use, 30 nmles traveled results in $11.25 in m | eage
costs.

15 The anpunts at issue and the anpbunts awarded herein are
small. [Issuance of this Qpinion, however, is appropriate due to
the repetitive nature of the costs involved and due to the need
to clarify for pro se taxpayers (as well as for represented
t axpayers) the avail able recovery under sec. 7430 of out-of-
pocket costs such as postage, mleage, and parking fees.



