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The executor filed the Federal estate tax return
inthis case nore than 18 nonths after the tine
prescribed by | aw (including extensions) for filing the
return. The value of all property included in the
gross estate was reported on the return as of the sec.
2032(a), |I.R C, alternate valuation date. R
determ ned that decedent's gross estate nmust be val ued
as of the date of decedent's death, because the
executor's alternate valuation election was invalid.
Furthernmore, R determned that the estate is |iable for
the addition to tax under sec. 6651(a), |I.R C., for the
failure to file a tinely return.

Hel d, the estate must value all property included
in the gross estate as of the date of decedent's death
because the executor made the alternate val uation
el ection nore than 1 year after the tine prescribed by
Il aw (including extensions) for filing the Federal
estate tax return. See sec. 2032(d)(2), I.RC



Hel d, further, the estate is liable for the
addition to tax for the failure to file a tinely estate
tax return.

Carl Wells, for petitioner.

Carol A. Szczepani k, for respondent.

OPI NI ON

PARR, Judge: Respondent determ ned a deficiency of $421, 214
in the estate's Federal estate tax and an addition to tax of
$58,450 for the failure to file the estate tax return tinmely.

After concessions,! the issues for decision are: (1)

Whet her, despite the executor's failure to make the alternate
val uation el ection pursuant to section 2032 within 1 year after
the tinme prescribed by law (including extensions) for filing the
Federal estate tax return, the value of the gross estate nay be
determ ned by valuing all the property included in the gross

estate as of the alternate valuation date.? W hold it may not.

Petitioner conceded that the adjusted taxable gifts
reported on the estate's Form 706, United States Estate (and
Gener ation- Ski ppi ng Transfer) Tax Return, should be increased by
$56, 100; that the taxable estate should be increased by $3, 556
for a Federal inconme tax refund; and that the attorney's fees and
executor's conmm ssions clained as a deduction on the return
shoul d be reduced from $200,089 to $146, 281.

2Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the date of decedent's
death, and all Rule references are to the Tax Court Rul es of
(continued. . .)
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(2) Whether the estate is liable for the section 6651 addition to
tax for the failure to file the estate tax return tinely. W
hold it is.

Backgr ound

This case was submtted fully stipulated under Rule 122.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

Edward H Eddy (decedent), died testate on April 13, 1993,

i n Cuyahoga County, Chio. At the tinme the petition in this case
was filed, Douglas Eddy (Eddy) was the executor of the estate and
resi ded at Bainbridge, Ohio.?

At the time of his death, decedent owned 237, 352 shares of
stock in Browning-Ferris Industries, Inc. (BFI), which
represented approxi mately 0.014 percent of the BFI shares
out standi ng during 1993. Shares of BFI are traded on an
est abl i shed securities market.

The due date for filing the decedent's Federal estate tax
return was January 13, 1994, 9 nonths after decedent's death.

The return was not filed then. |Instead, on the day before the

2(...continued)
Practi ce and Procedure.

SEddy died on Jan. 18, 2000. ItemV, par. A, of decedent's
wi |l provided for the appointnment of National City Bank as
executor in the event that Eddy was unable or ceased to serve in
this capacity. National Cty Bank (the bank) has been appoi nted
t he executor of the estate. The bank's address was C evel and,
OChio, at the tinme of its appointnent.
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return was due, Carl Wells, preparer of the estate's return and
counsel for petitioner herein, signed and submtted a Form 4768,
Application for Extension of Time To File a Return and/or Pay
U.S. Estate (and Generation- Ski ppi ng Transfer) Taxes, requesting
an extension for filing to July 13, 1994. A check for $2 nmillion
was submitted with the application.?

A note attached to the application stated that the executor
was waiting for a "Major Securities Firnf to conplete its
val uation of the estate's "principal asset", and that the $2
mllion was paynent of the estate's tax liability, which was
estimated without regard to that valuation. The application was
approved; however, the executor did not file the return before
the tinme provided by the extended due date expired.

Eddy engaged a brokerage firmto provide its opinion of the

“The parties stipulated that the estate remtted $2 nillion
"when Exhibit 1-J was filed." Exhibit 1-J is the estate's Form
706, United States Estate (and Generations-Ski pping Transfer) Tax
Return, filed on Jan. 19, 1996. However, Exhibit 3-J, which is
the estate's Form 4768, Application for Extension of Time To File
a Return and/or Pay U. S. Estate (and Cenerati on- Ski pping
Transfer) Taxes, shows that the estate remtted $2 million with
the application. Furthernore, the Form 706 shows, and respondent
accepts, that the estate remtted $2 mllion with the Form 4768.

Wil e stipulations are not to be set aside lightly, we have
broad discretion in determ ning whether to hold a party to a
stipulation. See Blohmyv. Comm ssioner, 994 F.2d 1542, 1553
(11th Gr. 1993), affg. T.C. Meno. 1991-636. The evidence in the
record denonstrates that the stipulation is sinply incorrect. W
are not bound by stipulations of fact that appear contrary to the
facts disclosed by the record. See Rule 91(e); Blohmv.
Conm ssi oner, supra. W, therefore, find as a fact that the
estate remtted $2 mllion with its Form 4768, not with its |ater
filed Form 706.
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val ue of the estate's BFI shares. Sonetinme before the extended
due date, the brokerage firminformed the executor that it would
not conplete the valuation on tinme. Another firmwas engaged,
and it conpleted the valuation on Novenber 29, 1994. The firm
opi ned that to dispose of the estate's block of shares on the
alternate val uation date, Cctober 13, 1993, the estate woul d have
had to accept 75 cents per share | ess than that day's nean
trading price (the discount for blockage).® The firmdid not
offer its opinion of the appropriate discount for bl ockage or the
fair market value of the shares on the date of decedent's death

On January 19, 1996, the executor filed the estate tax
return, which reported the alternate value of all the assets
included in the estate. The estate reported $5, 988,440 as the
alternate value of the gross estate and showed $6, 604, 782 as the
dat e-of -death value. The estate reported $5, 721,987 as the
alternate val ue of the taxable estate, including $5, 370,089 as
the value of the BFI stock (reflecting the discount for
bl ockage) .

In the notice of deficiency, respondent allowed the 75-cent-
per-share discount for the estate's BFI stock. However,
respondent determ ned that the estate nust report the fair market

value of all the assets as of the date of decedent's death

The total value of the discount for bl ockage is $178, 014
(75 cent-per-share discount tinmes 237,352 shares).
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because the executor's election to value the property as of the
alternate valuation date was untinely and therefore invalid.

Respondent determ ned that the date-of-death value of the
taxabl e estate, w thout consideration of the issues conceded by
petitioner, see supra note 1, is $6, 399, 230,° including
$6, 052, 251 as the value of the BFI stock (reflecting the di scount
for bl ockage).

Petitioner asserts that Rev. Proc. 92-85, 1992-2 C B. 490,
and the regul ati ons provi de respondent discretionary authority to
all ow the executor to nmake an untinely election to use the
alternate valuation date, and that the estate qualifies for the
relief provided by the revenue procedure.

Di scussi on

| ssue 1. VWhether the Executor May Elect Alternate Val uation Date
Treatnent for the Estate

In general, a decedent's gross estate is valued for Federal
estate tax purposes as of the date of the decedent's death. See
sec. 2031(a).’ However, if the executor so elects, the val ue of

the gross estate may be determ ned by valuing all the property

®Respondent's deternination reflects the | ower date-of-death
val ue of the estate's other stocks ($4,919).

'SEC. 2031. DEFI NI TION OF GROSS ESTATE.

(a) General.--The value of the gross estate of the
decedent shall be determ ned by including to the extent
provided for in this part, the value at the time of his
death of all property, real or personal, tangi ble or
i ntangi bl e, wherever situated.
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included in the gross estate as of an alternate valuation date,
which is the earlier of the date on which the property is
di sposed of or the date 6 nonths after the decedent's death. See
sec. 2032(a)(1) and (2).8 The election to determ ne the val ue of
the property on the alternate date nust be nade on the estate tax
return, and the election may not be nmade if the returnis filed
nore than 1 year after the tine prescribed by Iaw (including
extensions) for filing the return. See sec. 2032(d)(1) and (2).°

The return in this case was due no later than July 13, 1994,

8SEC. 2032. ALTERNATE VALUATI ON

(a) General.--The value of the gross estate may be
determ ned, if the executor so elects, by valuing al
the property included in the gross estate as foll ows:

(1) In the case of property distributed, sold,
exchanged, or otherw se di sposed of, wthin 6 nonths
after the decedent's death such property shall be
valued as of the date of distribution, sale, exchange,
or other disposition.

(2) I'n the case of property not distributed,
sol d, exchanged, or otherw se disposed of, within
6 months after the decedent's death such property
shall be valued as of the date 6 nonths after the
decedent' s death

%Sec. 2032(d) provides:

(1) I'n general.--The election provided for in this
section shall be nmade by the executor on the return of
the tax inposed by this chapter. Such election, once
made, shall be irrevocabl e.

(2) Exception.--No election may be nmade under this
section if such returnis filed nore than 1 year after
the time prescribed by | aw (including extensions) for
filing such return
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15 nonths after the date of decedent's death. See sec. 6075(a)
(estate tax return due 9 nonths after date of death); sec.
6081(a) (the Secretary may grant a reasonabl e extension of tine
for filing any return; such extension not to exceed 6 nonths,
except in the case of taxpayers who are abroad); sec. 20.6081-
1(a), Estate Tax Regs. ("unless the executor is abroad, the due
date for filing the return under any extension granted by a
district director or a director of a service center nay not be
|ater than 15 nonths * * * fromthe date of the decedent's
death"). The estate tax return was filed on January 19, 1996--
nore than 33 nonths after the date of decedent's death and nore
than 18 nonths after the extended due date to file the return.
Before the Deficit Reduction Act of 1984 (DEFRA), Pub. L
98-369, 98 Stat. 494, the election to use the alternate val uation
date had to be exercised on a tinely filed estate tax return
(i ncluding extensions), or it was lost.® See, e.g., Estate of

Bradley v. Conm ssioner, 511 F.2d 527 (6th Cr. 1975), affg. T.C

Meno. 1974-17; Estate of Ryan v. Conm ssioner, 62 T.C. 4, 10

(1974); Estate of Downe v. Comm ssioner, 2 T.C 967, 970-971

(1943); Estate of Dixon v. Conmm ssioner, T.C Meno. 1990-17;

10Sec. 2032(c), 1954 |.R C. (as anended), provided:

(c) Time of Election.--The election provided for
in this section shall be exercised by the executor on
his return if filed within the tinme prescribed by |aw
or before the expiration of any extension of tine
granted pursuant to law for the filing of the return.
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Estate of Archer v. Commi ssioner, T.C Meno. 1984-57. DEFRA

amended section 2032(d), ! to effect Congress' intent that "an
el ection may be nmade on a late-filed return only if the returnis
filed within one year of the due date.” H Conf. Rept. 98-861
at 497 (1984), 1984-3 C.B. (Vol. 2) 1, 497, see supra note 9; see
al so sec. 301.9100-6T(b) (1), Tenporary Proced. & Adm n. Regs., 49
Fed. Reg. 35489 (Sept. 10, 1984) ("no election shall be allowed
unl ess made on a return filed wthin one year of the due date
(i ncludi ng extensions) of such return").

The opportunity to elect to value property of a decedent's
estate as of a date after the decedent's death is one of
"l egi slative grace" and therefore nust be made in the manner and

the time prescribed by Congress. Estate of Flinchbaugh v.

Comm ssioner, 1 T.C. 653, 655 (1943). It is clear that the

statute, the tenporary regulation, and the legislative history
all provide that the alternate valuation election my not be nmade

|ater than 1 year after the due date (including extensions) of

1Sec. 1023(a) of the Deficit Reduction Act of 1984 (DEFRA)
Pub. L. 98-369, 98 Stat. 494, 1030, added subsec. (c) to sec.
2032, and forner subsec. (c) was redesignated subsec. (d). DEFRA
sec. 1024(a), 98 Stat. 1030, designated the existing text of
redesi gnated sec. 2032(d) as par. (1) and substituted "shall be
made by the executor on the return of the tax inposed by this
chapter" for "shall be exercised by the executor on his return if
filed within the tinme prescribed by |aw or before the expiration
of any extension of time granted pursuant to law for the filing
of the return”, added the sentence providing that an el ection,
once made, is irrevocable, and added par. (2). See supra note 9.
Sec. 2032(d)(2) is effective for the estates of decedents dying
after July 18, 1984. See DEFRA sec. 1024(b)(1), 98 Stat. 1030.
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the estate tax return. Petitioner, however, asserts that
respondent has discretionary authority under Rev. Proc. 92-85,
1992-2 C. B. 490, to all ow the executor to make an untinely
el ection to use the alternate valuation date. W disagree.

Rev. Proc. 92-85, supra, applies, inter alia, "to extensions
of time when a statute provides that an el ection be made by the
due date of the taxpayer's return or the due date of the
t axpayer's return including extensions."*® However, the date of
expiration of the 1-year period of grace after the "tine
prescri bed by law (including extensions) for filing * * * [the
estate tax] return"” is not the due date of the taxpayer's return

or the due date of the taxpayer's return including extensions.

12Rev. Proc. 92-85, 1992-2 C. B. 490, was anended by Rev.

Proc. 93-28, 1993-2 C. B. 344. These revenue procedures were mde
obsol ete by secs. 301.9100-1T through 301. 9100- 3T, Tenporary
Proced. & Adm n. Regs., 61 Fed. Reg. 33365 (June 27, 1996), which
adopted and revised the standards of granting relief stated in
Rev. Proc. 92-85, supra. See T.D. 8680, 61 Fed. Reg. 33365,
33366 (June 27, 1996) (Explanation of Provisions).

The tenporary regul ations were effective for all requests
for relief under consideration by the IRS on June 27, 1996, and
for all requests for relief submtted on or after June 27, 1996
See sec. 301.9100-1T(h), Tenporary Proced. & Adm n. Regs., 61
Fed. Reg. 33368 (June 27, 1996). Secs. 301.9100-1 through
301.9100-3, Proced. & Adm n. Regs. (the final regulations), apply
to all requests for an extension of tine submtted to the IRS on
or after the effective date, Dec. 31, 1997. See sec. 301.9100-
1(e), Proced. & Admn. Regs. The final regulations adopted with
no significant change the provisions of the tenporary regul ations
(and Rev. Proc. 92-85, supra) relevant to the issue in the
i nstant case. See id.

13See al so sec. 301.9100-1T(d), Tenporary Proced. & Adm n.
Regs., 61 Fed. Reg. 33367 (June 27, 1996) (sane); sec. 301.9100-
1(a), Proced. & Adm n. Regs. (sane).
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Thus, Rev. Proc. 92-85, supra, does not apply to the 1-year
period of grace provided by section 2032(d)(2), during which tine
the alternate valuation election my be nade.

Accordingly, we find that the executor's failure to make the
alternate valuation election on a Federal estate tax return filed
on or before the date that is 1 year after the tinme prescribed by
Il aw (including extensions) for filing the return precludes the
el ecti on.

| ssue 2. Whether the Estate |Is Liable for the Addition to Tax
for the Failure To File Its Return Tinely

Section 6651(a)(1l) inposes an addition to tax for the
failure to file a required return tinmely unless the failure is
due to reasonabl e cause and not due to willful neglect.
"Reasonabl e cause as applied in section 6651 has been defined as
the 'exercise of ordinary business care and prudence.'" Estate

of Duttenhofer v. Conm ssioner, 49 T.C. 200, 204 (1967) (quoting

Sout heastern Fin. Co. v. Conm ssioner, 153 F.2d 205 (5th Gr

1946), affg. 4 T.C. 1069 (1945)), affd. 410 F.2d 302 (6th Gr
1969); see also sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
("If the taxpayer exercised ordinary business care and prudence
and was neverthel ess unable to file the return wthin the
prescribed tine, then the delay is due to a reasonabl e cause.").
Whet her the failure to file on tine was due to reasonabl e
cause is primarily a question of fact to be decided fromall the

circunstances in a particular case. See Estate of Duttenhofer v.
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Comm ssi oner, supra. Petitioner bears the burden of proving that

the failure to file tinmely was both due to reasonabl e cause and

not due to wllful neglect. See Rule 142(a); United States v.

Boyle, 469 U S. 241, 245 (1985). The fact of subm ssion of a
case fully stipulated under Rule 122(a) does not alter the burden
of proof, or the requirenents otherw se applicable wth respect
t o adduci ng proof, or the effect of failure of proof. See Rule
122(b).

The estate tax return was filed nore than 18 nonths after
t he extended due date. Petitioner has not shown that the
delinquent filing was due to reasonabl e cause. Furthernore, we
find the fact that the executor was waiting for an opinion of the
size of the discount for blockage is not reasonabl e cause for the
failure to file a tinely return. The record shows that both the
val ue of the gross estate and the estate tax liability were |ess
on the alternate valuation date than on the date of decedent's
death w thout consideration of the discount for bl ockage. See
sec. 2032(c). Moreover, the estate tax return was not filed
until nore than 1 year after the executor received the firms
val uation report.

It is clear that the executor should have filed the estate
tax return on time, electing alternate valuation (and attaching
what ever expl anati on was appropriate), continued to seek the

necessary information, and then filed a supplenental return with



- 13 -
additional information that decreased the estate tax liability.

See Estate of Ryan v. Conmissioner, 62 T.C. 4, 10 (1974); Estate

of Archer v. Comm ssioner, T.C Meno. 1984-57; sec. 20.6081-1(c),

Estate Tax Regs. Accordingly, we find the estate is |iable for
the section 6651(a)(1l) addition to tax as determ ned by
respondent.

I n reaching our holdings herein, we have considered each
argunment made by the parties and, to the extent not discussed
above, find those argunents to be irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered for

r espondent .




