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On Cct. 17, 1991, a Form 1040 was submitted by an
attorney, A, on behalf of P for the taxable year 1990, which
woul d have been tinmely. The subm ssion of the return by A
did not conply with the requirenents of sec. 1.6012-1(a)(5),
| ncone Tax Regs. P contends that, irrespective of the
regul ations, the return was tinely filed under Mller v.
Comm ssi oner, 237 F.2d 830 (5th G r. 1956), which this Court
foll owed in Booher v. Conm ssioner, 28 T.C 817 (1957).

Both M|l er and Booher were decided under the 1939 Code.

The 1954 Code and the regul ati ons thereunder provide a
different franework. Held: Because the Form 1040 submtted
on behalf of P was not signed as required by sec. 1.6012-
1(a)(5), Incone Tax Regs., it did not constitute a valid
return. Held, further, sec. 1.6012-1(a)(5), Incone Tax
Regs., is valid. Held, further, Pis liable for the
addition to tax under sec. 6651(a)(1), I.R C, for 1990.

John H. Trader, for petitioner.

Dennis R Onnen, for respondent.
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DAWSQN, Judge: This case was assigned to Special Trial
Judge Carleton D. Powell pursuant to the provisions of section
7443A(b) (3) and Rules 180, 181, and 182.! The Court agrees wth
and adopts the opinion of the Special Trial Judge, which is set
forth bel ow

OPI NI ON OF THE SPECI AL TRI AL JUDGE

POWNELL, Special Trial Judge: Respondent determ ned a

deficiency in petitioner's 1990 Federal income tax in the anount
of $6,237 and an addition to tax under section 6651(a) in the
amount of $647. By a separate notice of deficiency, respondent
al so determ ned deficiencies in petitioner's 1991 and 1992
Federal incone taxes.

The parties stipulated that the substantive issues for all 3
years are identical and that the substantive issues for the tax
year 1990 woul d be determ ned by the opinion rendered for the
taxabl e years 1991 and 1992. The substantive issues for 1991 and

1992 were deci ded adversely to petitioner in Elliott v.

Comm ssioner, T.C Menp. 1997-294, affd. per curiam w thout

publ i shed opinion 149 F.3d 1187 (8th Cr. 1998). The issues
remai ning for the 1990 taxable year are (1) whether respondent is

barred by the statute of limtations fromassessing the tax for

! Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.
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1990, and (2) whether petitioner is liable for the addition to
tax under section 6651(a)(1) for 1990.
FI NDI NGS OF FACT

Petitioner resided in Kansas City, Mssouri, at the time his
petition was filed.

Petitioner requested and received an extension to file his
1990 Federal inconme tax return. On Cctober 17, 1991, the
I nternal Revenue Service (IRS) received a Form 1040 submitted in
petitioner's name. Petitioner did not sign the Form 1040.

Rat her it was signed "Herbert C. Elliott By: John H Trader Under
Power of Attorney" and submitted by M. Trader, petitioner's
attorney. There was no Form 2848 (Power of Attorney and

Decl arati on of Representative) or other power of attorney
acconpanyi ng the Form 1040, and there is no evidence that M.
Trader or petitioner obtained the consent of the D strict
Director for M. Trader to file the return as an agent for
petitioner.

At the time M. Trader signed and submtted the Form 1040,
he did not have a witten power of attorney frompetitioner to
file a return for the taxable year 1990. On Cctober 25, 1991,
the RS returned the Form 1040 to M. Trader and requested that
he return the formw th a copy of the power of attorney. M.

Trader received the Form 1040 and the request. However, the Form
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1040 and the letter request were put in a file and not returned
to the IRS until July 1993.
On or about July 12, 1993, M. Trader resubmtted the Form
1040 and encl osed a Form 2848 power of attorney that was
improperly filled out. Subsequently, M. Trader correctly filled
out the Form 2848 and submitted it to the IRS on a date that is
not contained in the record.
Respondent issued a notice of deficiency for petitioner's
1990 taxabl e year on COctober 10, 1995.
OPI NI ON

1. Statute of Limtations

Petitioner contends that his Federal incone tax return for
1990 was filed on Cctober 17, 1991, when the Form 1040 was
submtted by M. Trader, and respondent is therefore barred by
the statute of limtations fromasserting a deficiency for 1990.
To the contrary, respondent contends that the Form 1040 subm tted
by M. Trader was not a valid return, and therefore the period
for assessment is not barred.

Cenerally, an assessnment of taxes nust be made within "3
years after the return was filed (whether or not such return was
filed on or after the date prescribed)”. Sec. 6501(a). Section
6011(a) provides that "any person made liable for any tax * * *
shall make a return * * * according to the forns and regul ati ons

prescri bed by the Secretary.” A return required to be filed
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"shall contain or be verified by a witten declaration that it is
made under the penalties of perjury.” Sec. 6065; see also

Pl unkett v. Conmmi ssioner, 41 B.T.A 700, 711 (1940), affd. 118

F.2d 644 (1st Cir. 1941); Wallace v. Conmm ssioner, T.C Meno.

1975-133. Section 6061 provides that "any return, statenment, or
ot her docunent required to be made under any provision of the
internal revenue |laws or regul ations shall be signed in
accordance with forns or regul ations prescribed by the
Secretary.” The regul ati ons pronul gated under section 6061
require that "Each individual * * * shall sign the incone tax
return required to be nade by him except that the return may be
signed for the taxpayer by an agent who is duly authorized in
accordance with paragraph (a)(5) or (b) of section 1.6012-1 to
make such return."” Sec. 1.6061-1(a), Inconme Tax Regs.?

Section 1.6012-1(a)(5), Income Tax Regs., provides, inter
alia,? that

In addition, a return may be nmade by an agent if the

t axpayer requests permssion, in witing, of the district

director * * * and * * * [the] district director determ nes

t hat good cause exists for permtting the return to be so
made. * * * \Whenever a return is nmade by an agent it nust be

2 Sec. 1.6012-1(b), Income Tax Regs., applies to returns of
nonresident alien individuals and is not rel evant here.

3 Sec. 1.6012-1(a)(5), Incone Tax Regs., also sets forth the
rules for making a return by an agent for persons under
disabilities or out of the country for at |east 60 days.
Petitioner does not contend that either of these provisions
appl i es.
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acconpani ed by a power of attorney (or copy thereof)
authorizing himto represent his principal in making,
executing, or filing the return. A Form 2848, when properly
conpleted, is sufficient. * * *
Failure to satisfy the requirenments for filing a return is
fatal to the validity and the tineliness of the return. See

Pl unkett v. Conmi ssioner, supra. As we noted in R chardson v.

Comm ssioner, 72 T.C. 818, 823 (1979): "It is well established

that the filing of an unsigned return formis not the filing of a
return and does not start the running of the statute of

[imtations agai nst respondent."” See also Lucas v. Pilliod

Lunber Co., 281 U. S. 245, 249 (1930); Ham lton v. Conm ssioner,

T.C. Meno. 1954-118, affd. per curiam 232 F.2d 891 (6th Cr
1956) .

The question here is whether the Form 1040 submtted by M.
Trader in Cctober 1991 constitutes a return. Petitioner did not
sign the formand the execution of the formby M. Trader did not
satisfy the signature requirements of the regulations for signing
a return by an agent. In particular there was no power of
attorney attached to the return as originally submtted.* The

Form 1040 submitted in October 1991 by M. Trader did not

4 We are not concerned here with whether the resubm ssion of
the Form 1040 on July 12, 1993, constituted a valid return. The
notice of deficiency was mailed on Oct. 10, 1995. The question
t hen focuses on whether a return was filed prior to Cct. 10,
1992, 3 years prior to the mailing of the notice of deficiency.
See sec. 6501(a).
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constitute a signed return under section 1.6012-1(a)(5), I|ncone
Tax Regs.

Petitioner does not directly attack the validity of section

1.6012-1(a)(5), Incone Tax Regs. Rather, petitioner relies upon

MIller v. Conm ssioner, 237 F.2d 830 (5th Cr. 1956), affg. in
part, revg. in pertinent part and remanding T.C Meno. 1955-112,
to support his position. In Mller the taxpayer submtted
returns that he did not sign. For the 1943 year the taxpayer had
his wife sign the return for him See id. at 832. This was done
at the taxpayer's direction and in front of his accountant. "All
of the inscriptions were affixed by the taxpayer's wi fe, upon his
oral authorization and direction, at the place on the return
poi nted out by the accountant who had prepared the return.” 1d.
The Court of Appeals for the Fifth Grcuit held that
Where, as here, a return conplete in form signed in
t he taxpayer's nane by one purporting to have authority and
who actually had such authority, was filed, we find no basis
for holding that this was no such return as woul d conmence
the running of the statute of limtations. * * * [|d. at

837. ]

| n Booher v. Comm ssioner, 28 T.C 817, 824-825 (1957), this

Court adopted the reasoning of the Court of Appeals for the Fifth

Circuit in MIller v. Conm ssioner, supra, and in Lonbardo v.

Comm ssioner, 99 T.C 342, 358 (1992), affd. sub nom Davis v.

Comm ssioner, 68 F.3d 1129 (9th G r. 1995), we reiterated that

posi tion.
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Booher arose under the 1939 Code provisions, and for reasons
di scussed, infra, we do not believe that it is controlling under
the 1954 Code and subsequent enactnents. Lonbardo involved the
situation where a taxpayer sought to disavow the filing of a
return. The Court held that the taxpayer had "not carried his
burden of showing that the filing of his return and affi xi ng of
his signature by * * * [an agent] was not authorized."” Lonbardo

v. Comm ssioner, supra at 358. 1In nmaking this determ nation, we

relied on United States v. Wnshaw, 697 F.2d 85 (2d Cir. 1983).

In that case, the Court of Appeals for the Second Circuit applied
the doctrine of estoppel to preclude the taxpayer from denying
t hat she had executed the return. |In Lonbardo we also referred
to both MIler and Booher. This reference, however, was not
necessary to the rationale of our holding and was essentially
dictum In Lonbardo, unlike the present case, the taxpayer's
agent tinely filed the return under authority duly granted by a
power of attorney that was signed by the taxpayer and attached to
the return.

Booher relies upon MIler. The holding in Mller v.

Comm ssi oner, 237 F.2d at 835, was predicated on the view that

there was no "specific authorization in the statute [under the
1939 Code] for the Conmi ssioner to specify by regul ati ons what

constitutes a return." See MIler v. Conni ssioner, supra at 837

where the Court of Appeals noted that under the 1939 Code:
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The statutory grant of power to the Treasury to issue

regul ati ons does not touch upon the matter of the execution

or making of the return, but covers only the extent and
detail in which the itens of gross incone and the deductions
and credits and "such other information for the purpose of
carrying out the provisions of this chapter” are to be

st at ed.

The court recogni zed, however, that such authority existed
in section 6061 of the 1954 Code. See id. at 835 n.4. As we
have previously pointed out, section 6061 specifically authorizes
the Secretary to issue regul ations governing the signing of a
return. Thus, the statutory | andscape that was crucial to the
reasoning in Mller was altered by section 6061 of the 1954 Code.

We think the cases of MIler, Booher, and Lonbardo are al

factual |y distinguishable fromthe present case.

There still may be a question whether the provisions of
section 1.6012-1(a)(5), Income Tax Regs., are valid. This is a
| egislative regulation and is entitled to greater deference than

interpretive regulations. See Peterson Marital Trust v.

Commi ssi oner, 102 T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d

Cir. 1996). W accord legislative regulations the highest |evel

of judicial deference. See Chevron U S. A, Inc. v. Natural

Resources Defense Council, Inc., 467 U. S. 837, 843-844 (1984);

see al so Ahnetovic v. INS, 62 F.3d 48, 51 (2d Cir. 1995).

Legi slative regulations "can only be set aside by a court if
they are arbitrary, capricious, or clearly contrary to the

statute.” MKnight v. Conm ssioner, 99 T.C. 180, 183 (1992)
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(citing Morton v. Ruiz, 415 U.S. 199 (1974)), affd. 7 F.3d 447

(5th CGr. 1993). The regulation is not contrary to the |anguage
of any statute governing the filing of tax returns. Furthernore,
respondent has a definite interest in the nmanner of the execution
of tax returns. It affects, as here, the period of limtations.
Furthernore, as noted supra, returns nust be verified under
penal ties of perjury. See sec. 6065. Crimnal liabilities are
affixed to the jurat on tax returns. See, e.g., sec. 7206(1).
The requirenents of section 1.6012-1(a)(5), Incone Tax Regs.,
ensure that both the civil and crimnal liabilities are not
circunvented. Under these circunstances we cannot say that the
provi sions of section 1.6012-1(a)(5), Incone Tax Regs., are
arbitrary, capricious, or contrary to the statutory provisions,
and we hold that the regulation is valid.

The execution of the Form 1040 by M. Trader in Cctober 1991
did not conply with section 1.6012-1(a)(5), Inconme Tax Regs.
Accordingly, the notice of deficiency was issued within the 3-
year period, and respondent was not barred by the statute of
l[imtations fromissuing the notice of deficiency for
petitioner's 1990 taxable year.

2. Addition to Tax Under Section 6651(a)(1)

Section 6651(a) inposes an addition to tax for failing to
file atinmely income tax return, unless such failure to file is

due to reasonabl e cause and not due to willful neglect. The
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addition to tax is 5 percent of the amount required to be
reported on the return for each nmonth or fraction thereof during
whi ch such failure to file continues, not to exceed 25 percent in
the aggregate. See sec. 6651(a)(1l). The question whether
failure to tinely file is due to reasonabl e cause and not willfu
negl ect is one of fact, on which petitioner bears the burden of

proof. See Rule 142(a); United States v. Boyle, 469 U S. 241

(1985).

Petitioner's argunment regarding the inposition of the
section 6651(a)(1l) addition to tax is contained in the follow ng
sentence: "In that petitioner's 1990 inconme tax return was
timely filed, it follows that petitioner is not liable for this
penalty.” W have found that petitioner's return was not tinely

fil ed. Moreover, as United States v. Boyle, supra, nmkes clear,

while a taxpayer nmay entrust the filing of a tax return to an
agent, the taxpayer does so at his or her own risk. Respondent's
determ nation of the addition to tax under section 6651(a)(1) for
1990 i s sustai ned.

Deci sion will be entered

for respondent.




