T.C. Meno. 1999-175

UNI TED STATES TAX COURT

WN H EMERT, Petitioner v.
COW SSI ONER OF | NTERNAL REVENUE, Respondent”

Docket No. 9817-96. Filed May 24, 1999.

David M Kirsch, for petitioner.

St even Wl ker, for respondent.

SUPPLEMENTAL MEMORANDUM CPI NI ON

VASQUEZ, Judge: The controversy before us arises out of

On August 6, 1998, the Court issued its opinion on the
merits (T.C. Meno. 1998-289), which we incorporate herein. W
sust ai ned respondent's determ nation that (1) the nethod of
accounting used by petitioner's wholly owned S corporation (AEl)
did not clearly reflect inconme, and (2) AEl nust change its
met hod of accounting fromthe cash nmethod to the accrual nethod
for its tax years ending on Cctober 31, 1992 and 1993. The Court
directed that "Decisions will be entered under Rule 155." CQur
prior opinion regarded two consolidated cases. Only the
conput ati on for docket No. 9817-96 is at issue herein.



differing conputations filed pursuant to Rule 155.! Respondent's
conput ati on contained a section 481 adjustnment for AElI's 1992
taxabl e year. Petitioner's conputation did not. Petitioner
objects to this adjustnent.?

Rul e 155 is the nmechani sm whereby the Court is enabled to
enter a decision for the dollar amounts owed resulting fromthe
di sposition of issues involved in a case where those anounts

cannot readily be determned. See Coes v. Conm ssioner, 79 T.C.

933, 935 (1982). Rule 155(c) provides:

(c) Limt on Argunent: Any argunent under this
Rule will be confined strictly to consideration of the
correct conputation of the deficiency, liability, or
over paynent resulting fromthe findi ngs and concl usi ons
made by the Court, and no argunment will be heard upon
or consideration given to the issues or nmatters
di sposed of by the Court's findings and concl usi ons or
to any new issues. This Rule is not to be regarded as
affording an opportunity for retrial or
reconsi der ati on.

We have stated tine and again that a Rule 155 proceedi ng may not

be used to raise a new i ssue. See Hone G oup, Inc. v.

Commi ssioner, 91 T.C 265, 268-269 (1988), affd. 875 F.2d 377 (2d

Cir. 1989); does v. Conm ssioner, supra. Purely mathematically

generated conputational itens, however, are proper for

1 Al Rule references are to the Tax Court Rul es of
Practi ce and Procedure, and all section references are to the
I nternal Revenue Code in effect for the years in issue.

2 Petitioner has no objection to respondent's conputation
for AElI's 1993 taxable year.
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consideration in Rule 155 proceedings. See Hone G oup, Inc. V.

Conmi ssi oner, supra at 269, 271.

Petitioner contends that a section 481 adjustnent is
inproper in this case. Petitioner argues that the first nention
of section 481 in this case was in respondent's brief; therefore,
section 481 is a newissue, and it is inappropriate for
consideration in a Rule 155 conputati on.

Respondent counters that the section 481 adjustnent is not a
new i ssue; it is a mathematical or nmechanical adjustnent that is
patent fromthe statute. Respondent argues that once respondent
rai sed the issue of change in the nethod of accounting it
automatically triggered a section 481 adj ustnent.

Section 481 provides that in order to prevent inconme from
escapi ng taxation due to a change in the nethod of accounting,

t he Comm ssioner may nmake an adjustnment by including the omtted

inconme in the year of change. See Gaff Chevrolet Co. v.

Canpbell, 343 F.2d 568, 570 (5th Cr. 1965). Section 481 applies
only if there is a change in the "nethod of accounting”". See id.
Section 481 includes a change in the accounting treatnment of a
material itemas well as a change from one overall system of
accounting to another as fromthe cash nethod to the accrual

met hod. See id.; Prinb Pants Co. v. Conmnissioner, 78 T.C. 705,

721 (1982). Section 481 is applicable herein because respondent

has determ ned, and we have sustained, a change in nethod of



accounting. See Hitachi Sales Corp. of Am v. Conm ssioner, T.C

Meno. 1994- 159, supplenented by T.C Meno. 1995-84.
"If there has been a change in nmethod of accounting, then
section 481 cones into operation and adjustnents necessary to

prevent an om ssion of taxable income nust be made." Prinp Pants

Co. v. Conmm ssioner, supra at 720 (enphasis added). Once the

Commi ssi oner changes the taxpayer's nmethod of accounting in
regard to inventories, "that change of accounting nmethod triggers
the adjustnents of section 481. |If any anounts are omtted from
t axabl e i ncone because of a change in nmethod of accounting, then
section 481 nandates adjustnents to prevent these om ssions."”
Id. at 726 (enphasis added).

Where the statutory notice and pleadings are sufficient to
rai se the i ssue of change in accounting nethod, the application

of section 481 is patent. See sec. 481(a); Prinpo Pants Co. V.

Conmi ssioner, supra; Hitachi Sales Corp. of Am v. Conm ssioner,

supra. Here, the statutory notice raised the issue of change in

accounting nethod;® therefore, section 481 was triggered.* See

3 The statutory notice contained the follow ng | anguage:
"Your gross incone has been increased because of a change in
accounting nmethod fromthe cash basis to accrual nethod."

4 Qur recent Court-reviewed opinion in Shea v.
Comm ssioner, 112 T.C. __ (1999), is distinguishable fromthe
case at bar. In Shea, we rejected the Comm ssioner's argunent
that the Comm ssioner's basis was inplicit in the notice of
deficiency and held that the notice of deficiency failed to
(conti nued. ..)




Prinb Pants Co. v. Conmm ssioner, supra;, Hitachi Sales Corp. of

Am v. Conm Ssi oner, supra.

Accordingly, we hold that a section 481 adjustnent is a
proper matter for Rule 155 consideration.

To reflect the foregoing,

An appropriate order wll

be issued.

4C...continued)
describe the basis on which the Conm ssioner relied to support
t he Comm ssioner's deficiency determ nation. See also sec. 7522.
In the case at bar, however, sec. 481 is nore than inplicit in
the notice; it is patent.



