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SECOND SUPPLEMENTAL MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

GOLDBERG, Special Trial Judge: This case is before the

Court on remand fromthe Court of Appeals for the Eighth Crcuit.

EPCO, Inc. & Subs. v. Conm ssioner, 104 F.3d 170 (8th Cr. 1997),

* Thi s opi ni on suppl enents our opinion in EPCO_ Inc. &
Subs. v. Conmmi ssioner, T.C Meno. 1995-249.




affg. in part, vacating in part, and remanding T.C. Meno. 1995-
249 and T.C. Meno. 1995-499.

The issue for decision is the proper anmount of contribution
in aid of construction incone includable in petitioner's 1989
gross incone. In order to decide this issue, we are required to
determ ne the fair market value of a sewer line petitioner
constructed using anobunts contributed to petitioner as a
contribution in aid of construction.

Petitioner, using the capitalization of incone nethod of
val uation, contends that the sewer |line has a fair market val ue
of $80, 000 and that petitioner recognized no contribution in aid
of construction incone in 1989. Respondent, using the cost
met hod of val uation, contends that the sewer line has a fair
mar ket val ue of $540,000 and that petitioner recogni zed $200, 000
in contribution in aid of construction inconme in 1989.

In EPCO, Inc. & Subs. v. Comm ssioner, T.C. ©Mnp. 1995-249

(EPCO 1), this Court held that escrow anmounts di sbursed in the
construction of a sewer line constituted a contribution in aid of
construction under section 118(b), and, as such, were includable

in petitioner's incone.? W further held that petitioner

1 Unl ess otherw se indicated, all section references are
to the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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received cash in the transaction and did not receive a sewer
l'ine.

In a suppl enental nenorandum opi ni on, we consi dered both
petitioner's Mdtion for Reconsideration under Rule 161 and Motion
to Vacate Decision under Rule 162 and held that, while petitioner
did not receive "cash" per se fromthe escrow account, petitioner
received the benefit of the escrow funds in the sane manner as if
the funds had been deposited directly into petitioner's own
account and were used to pay contractors to whom petitioner was

directly liable. See EPCO_Inc. & Subs. v. Conm ssioner, T.C

Meno. 1995-499 (EPCO I1).

In EPCO,_Inc. & Subs. v. Conmm ssioner, 104 F.3d 170 (8th

Cr. 1997), the U S. Court of Appeals for the Eighth Crcuit
affirmed in part, vacated in part, and remanded our decision in
EPCO I. The Court of Appeals affirmed our finding that
petitioner received a contribution in aid of construction under
section 118(b), which was includable in petitioner's gross incone
for 1989. However, the Court of Appeals held that whatever
contribution in aid of construction income petitioner received in
1989 was based on the value of a conpleted sewer |ine and not on
t he di sbursal of escrow funds. The case was remanded to the Tax
Court to determine the fair market value of the conpl eted sewer

line.



At the direction of the Court of Appeals, we now undertake
to determine the fair market value of that sewer line in order to
determ ne the anount of incone, if any, which should be
recogni zed by petitioner as a contribution in aid of construction
for the 1989 tax year

FI NDI NGS OF FACT

The findings of fact are set forth in EPCO | and are
i ncorporated herein by this reference. The stipul ations and
exhibits are also incorporated herein by this reference. For
conveni ence, we shall only set forth the facts necessary to
clarify the ensuing di scussion.

Petitioner is an affiliated group of corporations which
filed a consolidated Federal corporate inconme tax return for
1989. For the year at issue, EPCO Inc. (EPCO, a M ssour
corporation, was the comopn parent of an affiliated group which
included Inperial Wility Corp. (Inperial), a M ssour
corporation 100 percent owned by EPCO. During the year at issue,
Eugene Fribis (M. Fribis) and his wife owed all of the stock of
EPCO and M. Fribis served as the president of both EPCO and
| mperial. Inperial engages in the business of sewage collection
and treatnment and is regulated by the M ssouri Public Service
Comm ssi on (PSC).

Sonetinme in 1986 or 1987, Brooks McArthy (M. MArthy), a

real estate devel oper, planned to develop a trailer park



consisting of 266 trailer pads. The trailer park, named
Brookshire Village Mbile Home Park (Brookshire), was to be
devel oped in three stages.

Bef ore commenci ng devel opnent of Brookshire, M. MArthy
consulted M. Fribis in order to arrange sewer service. The
met hod of providing sewer service had to be approved by the
M ssouri Departnment of Natural Resources (DNR), an agency of the
State of M ssouri responsible for water quality. M. Fribis told
M. MArthy that the sewage from Brookshire could be treated by
using either an onsite |agoon, an onsite sewage treatnent plant,
or an underground sewer |ine connecting Brookshire to a
centralized treatnent plant.

M. MArthy ultimately chose the third sewage treatnent
option which involved the construction of a sewer |ine connecting
Brookshire to Inperial's Country Cl ub Manor sewage treatnent
facility (treatnent facility), 2-1/2 mles north of Brookshire.
Since the northern boundary of Brookshire abutted a tract of
undevel oped | and owned by Interstate Devel opnment Corp.
(Interstate), the conpleted sewer |line would al so bisect
Interstate's | and, thereby providing sewer service to any future
devel opnent .

In order to determine the economc feasibility of the
project, M. Fribis determ ned the costs of construction,

operation, and mai ntenance of both the sewer |ine and treat nent
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facility upgrade and conpared these expenses to the projected
revenue of the sewer line by using a fornula he called a "life
cycl e cost anal ysis".

Imperial is a regulated utility and its revenue from sewage
collection and treatnment is regulated by the PSC. At the tine
petitioner decided to construct the sewer line, the PSC tariff
provided for a $400 "contribution in aid of construction fee" and
a nonthly service charge of $18 for each nobile home. The $400
fee was a one-tinme fee charged to occupi ed nobil e hone pads,
regardl ess of the existence of a sewer line. Inperial was
permtted to charge custoners for the cost of a sewer line
connecting the custoners' property to petitioner's treatnent
facility and the cost of upgrading that treatnment facility to
meet any increased waste flow

On March 11, 1988, Inperial entered into a contract entitled
"Agreenent for Sewer Service New Construction” (MArthy-Inperial
agreenent) with M. MArthy and Interstate. Pursuant to the
McArt hy-1nperial agreenent, Inperial agreed to build a 2-1/2-mle
sewer line extending from Brookshire through Interstate's
property to the treatnment facility, thereby allow ng service to
both properties. Inperial also agreed to upgrade its treatnent
facility to handle the anticipated increase in waste. The
McArt hy- 1 nperial agreenment also provided for M. MArthy to pay

| nperial $200,000 in "tap-on fees in accordance with the Sewer



Conpany's tariff on file with the M ssouri Public Service
Commi ssi on". 2

Additionally, the McArthy-Inperial agreenent provided that
t he escrow deposit would be credited toward the $400 per pad
"contribution in aid of construction fee" permtted by the Sewer
Service Rules. As a result, Inperial waived fees, which are
usual |y borne by the custonmer, to connect individual nobile honmes
in Brookshire to the sewer systemin exchange for the $200, 000
escrow contri bution.

According to the McArthy-Inperial agreenment, M. MArthy
deposited the $200,000 into an escrow account. |In addition, M.
McArthy and Interstate agreed that $100,000 of M. MArthy's
deposit was for the devel opnent contenplated by Interstate, with
the understanding that Interstate would | ater reinburse M.
McArthy. Pursuant to the agreenent, Interstate executed a deed
of trust in the anmount of $100,000 in favor of M. MArthy.
| nt erstate subsequently paid M. MArthy the $100, 000.

| nperial contracted with McC anahan Contracting
(Mcd anahan), a partnership of which M. Fribis was a partner, to

construct the sewer line and upgrade the treatnent facility at a

2 M. Fribis grgfted IBe contract.gnd of ten used. t he
terns "tap-on fee”™ and "contribution in aid of construction

i nterchangeably. By reference to the Sewer Service Rules, M.
Fribis intended that the term"tap-on fee" used in the contract
woul d correspond to the term"contribution in aid of
construction"” used in the Sewer Service Rules.
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total cost of $540,000. The cost of the sewer |ine connecting
Brookshire to the treatnment facility was $350, 000, with $150, 000
of those construction costs paid by Inperial and the renaining
$200, 000 paid fromthe escrow fund. Inperial paid the tota

$190, 000 cost of the treatnment facility upgrade. Construction of
the sewer line and the upgrade of the treatnent facility was
conpleted in April 1989.

At the tinme that Mcd anahan was constructing the sewer |ine
in 1988 and 1989, Fribis-Wley, a civil engineering firmof which
M. Fribis is president, was preparing plats for the devel opnent
of the Interstate property. Interstate called its proposed
devel opment Pine View Acres (Pine View) and initially planned to
devel op 326 lots for single famly residences. Fribis-Wley
prepared the plans for Pine Views first phase of devel opnent,
which ultimately included 37 DNR-approved | ots.

The sewer lines within Brookshire were constructed at M.
McArthy's expense, and M. MArthy retained title to them and
responsibility for their maintenance. |Inperial owns the sewer
I ine connecting Brookshire to the treatnent facility. The sewer
i ne now serves additional custoners other than those in
Brookshire and Inperial continues to receive fees fromthese
addi tional custoners.

O the $200, 000 in escrow funds, $164, 375 was disbursed in

1988 and $35, 625 was di sbursed in 1989. Petitioner included in



i ncone the $164, 375 of di sbursenments nade fromthe escrow account
during 1988 on its 1988 Federal corporate incone tax return.
Petitioner did not include in inconme the 1989 di sbursenents from
t he escrow account totaling $35,625 on its 1989 Federal corporate
i ncome tax return.

Petitioner included the $164, 375 paid to "Price/ MCl anahan"
inits cost basis of the sewer line (referred to by petitioner as
the "Brookshire Trunk Sewer Line") on the depreciation worksheet
attached to its corporate incone tax return and, with regard to
this anount only, clained depreciation in the anount of $6, 164. 05
for 1988 and $11, 866.27 for the 1989 tax year. Petitioner
claimed a total cost basis in the Brookshire Trunk Sewer Line in
t he amount of $373,514.44 on its 1989 consol i dated Federal
corporate inconme tax return® and clainmed total depreciation on
the sewer line in the anbunts of $15,279.92 and $30, 757. 31 for
the 1988 and 1989 tax years, respectively.

OPI NI ON

General Di scussi on

G oss incone generally neans all incone from whatever source
derived. See sec. 61(a). Section 118(a) provides an exception

to the general rule and states: "In the case of a corporation,

3 There is no explanation in the record as to the
di fference between the cost basis of the sewer |line as reported
on petitioner's corporate incone tax return and the stipul ated
cost of $350, 000.
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gross i ncone does not include any contribution to the capital of
t he taxpayer." Section 118(b), however, excludes a "contribution
in aid of construction" fromthe definition of a "contribution to
the capital of the taxpayer".

A taxpayer nust include in gross incone the val ue of
property received. See sec. 1.61-1(a), Incone Tax Regs. The
determ nation of fair market value is a question of fact to be
resolved froma consideration of all relevant evidence in the
record and the appropriate inferences to be drawn therefrom See

Estate of Jung v. Commi ssioner, 101 T.C 412, 423-424 (1993).

"Fair market val ue" has been defined by this Court to nean the
price at which property would change hands between a willing
buyer and a willing seller, neither being under any conpulsion to
buy or sell and both having a reasonabl e know edge of the

rel evant facts. See Estate of Newhouse v. Commi ssioner, 94 T.C.

193, 217 (1990).

Met hods of Val uati on

There are generally three kinds of valuation nethods used to
determ ne fair market value: (1) The conparabl e sal es nethod, (2)
the capitalization of incone nethod, and (3) the cost nethod.

See Marine v. Conm ssioner, 92 T.C. 958, 983 (1989), affd.

wi t hout published opinion 921 F.2d 280 (9th Gr. 1991).
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Both parties agree that the conparable sal es nethod of
valuation is not applicable to the valuation of the sewer line in
guestion because there are no sales of sewer lines to which we
can conpare it. Two generally accepted nethods of val uation
remain: (1) The capitalization of inconme nethod; and (2) the
cost net hod.

Respondent’s Position

Respondent contends that the sewer |ine should be val ued by
using the cost nethod of valuation. The total cost of the sewer
line and treatnent facility upgrade was $540,000. Included in
this amount was the $350, 000 cost of the sewer line itself,
$200, 000 of which was financed by the deposit in escrow.
| nperial paid the total $190, 000 cost of upgrading the treatnment
facility. Therefore, if we accept respondent’s cost valuation
approach, since the fair market value of the sewer |ine and
treatnent facility upgrade is the cost, in this case, $540, 000,
and I nperial contributed only $340,000 towards its construction
and upgrade, all of the $200, 000 expended from escrow woul d be
i ncludable in petitioner’s incone.

Petitioner’'s Position

Petitioner contends that the capitalization of incone nethod
of valuation is the only fair and accurate nethod for determ ning
the fair market value of incone-producing property |like a sewer

line. The capitalization of inconme nethod determ nes fair market
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val ue by determ ning an applicable discount rate and di scounting
to present value a property's anticipated inconme and any sal vage
val ue which may remain at the end of the property's economc

life. See United States v. Dresser Indus., Inc., 324 F.2d 56

(5th CGr. 1963); Concord Control, Inc. v. Conm ssioner, 78 T.C.

742 (1982), affd. in part and remanded 615 F.2d 1153 (6th G r
1980) .

Using the capitalization of inconme nethod of valuation,
petitioner values the sewer |ine at $80,000. As we understand
petitioner’s argunent, since petitioner contends the fair market
val ue of the sewer line is $80,000 and petitioner contributed
$150, 000 of its own funds to construct the sewer |ine, none of
t he $200, 000 expended from escrow woul d be includable in incone
for 1989.

Expert Testi nobny

I n support of the use of the capitalization of inconme nethod
of valuation, petitioner used Daniel Lee Jones (M. Jones) as an
expert witness. Petitioner contends that M. Jones is an expert
in the valuation of the subject sewer |ine based on his know edge
and expertise. Respondent disagrees and objects to the receipt
of M. Jones' report into evidence. The report was received into
evi dence subject to respondent’'s objections noted in the record.

M. Jones is a certified public accountant (C.P.A) with the

certified public accounting firmof Daniel Jones & Associ at es,
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whi ch provides accounting services to EPCO In the course of his
firms work for EPCO, M. Jones reviews individual financial
statenents and corporate tax returns of EPCO and its
subsidiaries. M. Jones' involvenent with petitioner began in
1992.

In order to becone famliar with petitioner's operations in
1988 and 1989, M. Jones reviewed EPCO s financial data from
t hose years. The data consisted of historical financial
statenments and Federal incone tax returns.

At trial, petitioner orally noved that the Court recognize
M. Jones as an expert, for the purposes of the valuation of the
sewer line. Respondent objected to M. Jones’ being qualified as
an expert and we took respondent's objection under advi senent.
We find that M. Jones does not have specific expertise in
val ui ng sewer |ines.

M. Jones has neither |ectured nor published articles on the
subj ect of valuation. M. Jones has not attended courses or
sem nars conducted by an apprai sal organization, nor has he been
certified by an appraisal society. Additionally, M. Jones
testified that he was not famliar with the Uniform Standards of
Prof essi onal Appraisal Practice. M. Jones has no prior
experience valuing sewer lines or, as a matter of fact, any type
of public utility. M. Jones’ prior valuation experience

primarily consists of valuing underlying collateral for |oan
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applications to insure that the coll ateral provided adequate
security.

Though we find that M. Jones has no expertise in the
specific area of valuing sewer lines, we do find that M. Jones
has professional know edge acquired from prior val uati ons using
accept abl e net hods of valuation; i.e., incone capitalization.

We consider his testinmony in that |ight and accept his
testi nony under those circunstances. W nust now deci de whet her
M. Jones' general valuation experience is helpful to this Court
inarriving at the fair market value of the sewer line in
guesti on.

Though expert opinion is adm ssible and relevant to a
val uation question and is intended to help the Court understand

areas requiring specialized training, it does not always aid the

Court in determning the value of property. See Laureys v.

Comm ssioner, 92 T.C. 101, 129 (1989).

This Court will evaluate expert testinony in |ight of the
denonstrated qualifications of the expert and on the basis of al

other credible evidence in the record. See Estate of Newhouse V.

Conmi ssioner, 94 T.C. at 217. This Court is the trier of fact

and is not bound by expert opinion when that opinion contravenes

our judgnent. See Estate of Newhouse v. Conm SsSioner, supra.

Mor eover, because valuation is necessarily an approximation, it

is not required that the value we determ ne be one as to which



- 15 -

there is specific testinony, provided that it is wthin the range
of figures that properly may be deduced fromthe evidence. See

Anderson v. Conm ssioner, 250 F.2d 242, 249 (5th Gr. 1957),

affg. in part and remanding in part T.C. Meno. 1956-178. W may
al so be selective in the use of any portion of an expert opinion.

See Parker v. Conm ssioner, 86 T.C. 547, 562 (1986).

According to M. Jones' testinony and his report received
into evidence, the fair market value of the sewer |line using the
capitalization of income nethod of valuation is $80, 000.

M. Jones testified that the sewer |ine generated annual
revenue in the anount of $60,912 and that the sewer |ine's annual
operating expenses total ed $43,303. Based on these figures, M.
Jones cal cul ated that the sewer |ine generated annual net
earnings in the amunt of $17,609. M. Jones then applied a
di scount rate of 22 percent because, in M. Jones' opinion, a
wi | ling buyer woul d expect a 22-percent return on this investnent
because of the type of risk involved. M. Jones did not include
t he $200, 000 deposited in escrow or potential tap-on fees from
future Pine View custonmers in his calculations of the proceeds
fromthe sewer |line

We have the follow ng reservations concerning M. Jones
report: (1) M. Jones contends that the escrow funds, if they
have any bearing at all on the valuation of the sewer |ine,

shoul d be di scounted as though they were tap-on fees received
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over tinme; (2) M. Jones applied a discount rate that is
unrelated to the original transaction, circunstances, or original
parties; and (3) M. Jones characterized the construction of the
sewer line as a "bad investnent"” and contended that cost overruns
made the cost nethod approach to valuation inappropriate to this
sewer |ine.

M. Jones argues that the application of respondent's nethod
of valuation is inaccurate in this case because it values the
funds in escrow as of 1989, the date the funds becane totally
avail able to petitioner. M. Jones contends that if the escrow
anounts were to enter into the valuation at all, the funds should
be di scounted as though the funds represented actual custoner
tap-on fees to be paid to petitioner over a course of years.

We do not agree. The escrow funds were avail abl e and used
for construction of the sewer line in 1988 and 1989 w t hout
wai ting for Brookshire custoners to be "on-line". The sewer |ine
was fully conpleted and operational as of April 1989.

M. Jones also applied a 22-percent discount rate to the
sewer line inconme as the rate a willing buyer or investor would
expect because of the risk of this type of investnment. M.

Jones' application of a 22-percent discount rate follows from
several assunptions that have no foundation in the record, and we

remai n unconvi nced that the application of a 22-percent di scount



- 17 -

rate adequately reflects the rate of return an investor could
expect froma PSC-regul ated sewer |ine.

M. Jones has al so characterized the sewer Iine as a bad
i nvestment and contends that valuing the sewer |line at cost would
be unfair to petitioner. W do not believe that petitioner
considered the sewer |line a bad investnent when it was
constructed. M. Fribis prepared a |life cycle cost analysis to
determ ne the cost effectiveness of constructing the sewer |ine.
The anal ysis included construction costs and operating expenses
petitioner expected to incur during the life of both the sewer
line and the treatnent facility.

We infer that had the life cycle cost analysis supported
petitioner's valuation position it would have been produced at
trial. Since the analysis was not produced at trial, we surm se
that the analysis did not support petitioner's litigating
position. This Court can infer that testinony which was not
produced at trial would not have been favorable to a taxpayer.

See Wchita Terminal Elevator Co. v. Comm ssioner, 6 T.C. 1158,

1165 (1946), affd. 162 F.2d 513 (10th Cir. 1947).

Whet her petitioner now believes that the sewer line was a
bad i nvestnment or not, the appropriate tinme of valuing the sewer
line is onits date of conpletion. As a general rule, the
val uation of property is based on facts known at the date of

val uation, without regard to hindsight. See Estate of Glford v.
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Conm ssioner, 88 T.C. 38, 52 (1987). Any capitalization of

i ncome val uation analysis nmust take into account the events which
the parties expected at the tinme of valuation and not whet her
those events were, or were not, ultimately realized several years
| at er.

M. Fribis was the president of Inperial, EPCO and Fribis-
Wley. M. Fribis knew that petitioner had built the sewer line
to bisect Pine View and that Pine View was planning further
devel opnents in addition to those al ready approved by the DNR
That know edge not only affected the decision of whether or not
to construct the sewer |line, but also affected petitioner's
profit expectations at the tine the sewer |ine was constructed.

Because we are concerned with the valuation of the sewer
line when it was conpleted around April 1989, we cannot assign a
fair market value to the sewer |ine based on a nmethod of
val uation having so little relation to the facts as they exi sted.
The capitalization of incone nmethod of valuation is practical
only when incone attributable to the property can be adequately
estimated on the date of construction.

M. Jones' report values the sewer |ine without regard to
t he know edge held by M. Fribis, and by extension petitioner,
and without regard to the profit expectations such know edge
surely created on the date of valuation. It is clear that

petitioner, as a willing seller not being under any conpulsion to
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sell and having a reasonabl e knowl edge of the relevant facts at
the tinme, would not have sold the sewer |ine on which Inperial
and others had just spent $350,000 to a buyer for only $80, 000 at
the tinme of conpletion in April 1989.

Furthernore, the portions of M. Jones' testinony concerning
cost overruns in the construction of the sewer |ine are vague and
unsupported by the record.

Finally, petitioner contends that M. Jones' testinony nakes
a prima facie case for petitioner's valuation which then nust be
rebutted by respondent. W reject this contention. It is well
established that this Court is not required to accept the
testinony of alleged expert w tnesses as "gospel" and that we are
entitled to evaluate testinmony by our own judgnent and in |ight

of the entire record. See Cupler v. Conmi ssioner, 64 T.C. 946,

956 (1975). M. Jones' report and testinony is therefore of
little use to this Court in such valuation.

Cost Met hod of Val uati on

Respondent contends that the sewer |ine should be val ued by

use of the cost nethod.* Respondent contends that the best

4 It is unclear fromthe record, but respondent seens to
have, at tinmes, equated "replacenent cost” with historical cost.
The repl acenent cost nethod of val uation uses the projected cost
of replacenent to value property. The replacenent nethod bears
sone resenbl ance to the historical cost nethod in that the
repl acenent cost nethod typically uses actual cost figures as a
primary information source. W believe, however, that in this
case, actual cost, and not replacenent cost, is the better

(continued. . .)
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direct evidence of the value of the sewer line is its cost and
that the actual cost of an asset is direct evidence of its fair
mar ket val ue on the date of construction. Cost is cogent

evi dence of value. See @uggenhei mv. Rasquin, 312 U S. 254, 258

(1941). This Court has held that cost nmay be considered in

val uing property. See Cupler v. Conm ssioner, supra at 955.

In an attenpt to discredit the use of the cost nethod of
valuation, M. Jones calculated the cost per foot incurred by
petitioner to construct the sewer line in question and projected
that cost to all of Inperial's sewer |ines contending that
respondent's use of the cost nethod of valuation would result in
an unreasonabl e, overall valuation of Inperial at about $10
mllion. M. Jones' extrapolation is irrelevant. It is our task
to value a single sewer line and not Inperial as a whole. W do
not believe that Inperial's older sewer |lines, or any lines
constructed nore recently than the sewer line in question, would
have any direct relationship to our valuation of the subject
sewer line. Individual sewer lines would certainly have
di fferent operating costs and different construction costs, and,
therefore, would be of different value to Inperial. |If the sewer

line in question cost nore to construct than Inperial's other

4(C...continued)
val uati on net hod.
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sewer lines, we nust then consider the reasons why petitioner
woul d construct such a sewer |ine.

As di scussed above, M. Fribis testified that he conpleted a
life cycle cost analysis before constructing the sewer line. A
busi nessman such as M. Fribis, with access to information about
t he devel opnent pl ans of both Brookshire and Pine View, would
certainly not decide to construct a sewer line if it seened to be
a bad investnent on the information available to him at that
time. It is inconceivable to us that EPCO woul d spend $150, 000
of its own noney, plus $200,000 contributed by other business
peopl e, to construct an asset worth only $80, 000 when conpl et ed.

At trial, M. Fribis sought to mnimze his prior know edge
of the Pine View developnent. M. Fribis testified that he
believed that the property would not be fully devel oped as | ong
as Interstate owned the property and that he was skeptical that
the full devel opment of Pine View could have proceeded as
pl anned. Though later events certainly justified this view,
there were no clear indications at the tine of the sewer |ine
construction of Interstate's later financial difficulties.
Testi nmony has shown that devel opers generally construct housing
devel opnments in stages. That future devel opnment did not go
according to either Fribis-Wley's or Interstate's plan does not
affect the valuation of the sewer line at the tinme of

constructi on.
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According to the terns of the McArthy-Inperial agreenment,
| rperial agreed to waive "tap-on" fees up to $200,000. dearly,
| nperi al expected sonething of value in exchange for its waiver
of fees. M. Fribis testified that |Inperial has waived tap-on
fees for other custoners in the past in exchange for easenents
over property Inperial needed to construct a sewer line. In this
case, Inperial received $200,000 in lieu of future tap-on fees.
This Court has noted that the determ nation of the fair
mar ket val ue of property on a given date is a question to be

resolved on the basis of the entire record. See MShain v.

Comm ssioner, 71 T.C. 998, 1004 (1979). In this case, we find

that the record clearly supports the use of the cost nethod of
val uation

We have considered the cost nethod of valuation in |ight of
all relevant evidence: (1) The cost of construction; (2)
petitioner's expectations at the time of valuation; and (3) the
positioning of the sewer |line through Pine View. The know edge,
actions, and expectations of petitioner illustrate that the cost
of construction is in these circunstances indicative of the fair
mar ket val ue of the sewer line. Therefore, we find that the
price at which the sewer |ine would change hands between a
willing buyer and a willing seller, neither being under any

conpul sion to buy or sell, is the cost of construction.
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Though the sewer |ine may be considered an income-producing
property in itself, the capitalization of income approach is of
no use to this Court unless the incone can be adequately
estimated at the tinme of valuation, the tinme when the conpleted
sewer line was placed in service.®> W find that the income from
the sewer line could not be adequately estimated by using M.
Jones' approach. W find that the cost nmethod of valuation is
appropriate in this case.

The cost of construction of the sewer line has been fully
stipulated. The cost of the sewer |line connecting the treatnent
facility to Brookshire was $350,000. Inperial paid approximtely
$150, 000 of its own funds, and the remai nder consisted of the
$200, 000 di sbursed fromthe escrow account.

We find that the cost of the sewer line is its fair market
val ue and hold that the cost of the sewer line, |ess the anount
petitioner paid, is includable in petitioner's gross incone as a

contribution in aid of construction.

5 It should be noted that in Exhibit 9, received in
evidence in EPCO |, petitioner estimted that the Brookshire
sewer |ine would have produced $360, 157 of incone discounted over
50 years, based on an individual $18-nonthly rate for 266 trailer
pads. The undated exhi bit was prepared subsequent to the
construction of the sewer |line and does not take into account
ei ther the $200,000 of contribution in aid of construction funds
di sbursed fromescrow, the possibility of potential custoners
fromPine View, or a possible increase in the nonthly sewer rate.



Respondent' s Anended Answer

On Novenber 12, 1997, respondent filed an Arended Answer
requesting that this Court redetermne petitioner's deficiency in
Federal corporate income tax for the 1989 tax year to be $4, 537,
pl us an increased deficiency pursuant to section 6214(a) in the
anount of $56,839. Respondent apparently based the increased
deficiency contained in the Anmended Answer on the Court of
Appeal s decision that the inconme petitioner received i s neasured
by the value of the sewer line which was conpleted in 1989.

We do not agree with respondent on this issue. Though the
sewer line was conpleted in 1989, we do not read the Court of
Appeal s' decision as nmandating that petitioner include in incone
for 1989 all of any contribution in aid of construction inconme
received in connection with the sewer line. Petitioner included
inits income for 1988 the $164, 375 di sbursed from escrow in 1988
and used in that year for construction of the sewer line. W are
not persuaded that the accession to value realized during 1989
woul d be greater than $36, 625, a sum comensurate with the amount
di sbursed fromescrow in 1989 to conplete construction of the
sewer line. Therefore the inclusion in petitioner's incone for
1989 should be linmted to $36, 625.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




