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MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

ARMEN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7443A(b)(3) and Rul es 180, 181, and
182.1

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the taxable year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.



Respondent issued a so-called affected itens notice of
deficiency for the taxable year 1982. 1In the notice, respondent
determ ned that petitioner was liable for (1) additions to tax
for negligence under section 6653(a)(1l) and (a)(2) in the anpbunts
of $620 and 50 percent of the interest due on $12, 395,
respectively, and (2) an addition to tax for valuation
over st at enent under section 6659 in the anount of $3,014.

The issues for decision are as foll ows:

(1) Whether respondent issued a valid affected itens notice
of deficiency sufficient to toll the period of limtations for
assessnent and collection. W hold that such a notice was
I ssued.

(2) Whether the execution of Form 4549 by the parties barred
respondent from subsequently issuing the affected itens notice of
deficiency. W hold that the execution of Form 4549 did not bar
respondent fromissuing such notice.

Petitioner concedes that he is liable for the additions to
tax in dispute if respondent prevails on the two enunerated
I Ssues.

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and they are so
found. Petitioner resided in Lanbertville, New Jersey, at the
time that his petition was filed wth the Court.

Petitioner filed a joint inconme tax return with his then

w fe Linda Evans for 1982, the taxable year in issue.
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Subsequent |y, but before the filing of the petition herein,
petitioner and Linda Evans were divorced.

During 1981 through 1983, petitioner owned a corporation
known as G H Evans & Conpany (Evans & Co.). In 1984, respondent
commenced an exam nation of Evans & Co. for its taxable years
1981 through 1983 through a revenue agent nanmed Robert M Coar
(Agent Coar). During the corporate exam nation, Agent Coar
determ ned that petitioner had received interest-free use of
corporate funds. Based on this determ nation, Agent Coar
extended the exam nation to include petitioner's joint inconme tax
returns for the taxable years 1981 through 1983. Petitioner's
accountant, Eric Lear, represented petitioner during the
exam nati on

At the conclusion of the exam nation, Agent Coar made
several incone adjustnents to petitioner's 1981 and 1982 taxable
years. The adjustnents for the 1982 taxable year were for
unreported dividends fromtw sources (Evans & Co. and an
unrel ated payor) and additional wage inconme from an unrel ated
source. In a conversation with his supervisor, Agent Coar stated
that these adjustnents gave rise to the total tax liability
attributable to petitioner's individual exam nation.

Petitioner agreed to Agent Coar's adjustnents and in March
1985 executed Form 4549, |ncone Tax Exam nation Changes. An

Agent of respondent executed the formduring the follow ng nonth.



Form 4549 stated in pertinent part as foll ows:

Consent to Assessnent and Collection - | do not w sh
to exercise ny appeal rights with the Internal Revenue
Service or to contest in the United States Tax Court
the findings in this report. Therefore, | give ny
consent to the inmmedi ate assessnment and col |l ection of
any increase in tax and penalties, and accept any
decrease in tax and penalties shown above, plus any

interest as provided by law. It is understood that
this report is subject to acceptance by the District
Director.

I n Novenber 1982, petitioner invested in a partnership known
as PBB Recycling Associates Il (PBB). Petitioner becane a
l[imted partner of PBB, owning a 27.3-percent interest in the
profits, |osses, and capital therein. During 1982, PBB was a
limted partner in a partnership known as Tayl or Recycling
Associates (Taylor). Taylor was a first-tier TEFRA partnership
involved in plastics recycling. PBB owned a 2.91-percent
interest in the profits, |osses, and capital of Tayl or.

On his 1982 return, petitioner clainmed a net |loss and a
busi ness energy investnent credit consistent with the 1982
Schedul e K-1 that he received fromPBB. The propriety of such
| oss and credit was not within the scope of Agent Coar's
exam nation, and Agent Coar did not question either the |oss or
the credit during the course of his exam nation of petitioner's
1982 return.

On February 16, 1988, respondent issued a Notice of Final
Partnershi p Adm nistrative Adjustnent (FPAA) for the taxable year
1982 to the Tax Matters Partner (TMP) of PBB as a partner of

Taylor. Thereafter, a partnership proceedi ng capti oned Tayl or



Recycling Associates, DL & K Associates, A Partner G her Than the

Tax Matters Partner v. Conmi ssioner, docket No. 10184-88 (the

Tayl or case) was commenced in this Court on behalf of Taylor. On
July 21, 1994, the Court entered decision in the Taylor case
pursuant to the Conm ssioner's notion for entry of decision under
Rul e 248(b). Al deductions and credits clainmed by Taylor in
connection with its plastics recycling activities were

di sal | oned.

Thereafter, on August 28, 1995, respondent issued the
affected itens notice of deficiency for 1982 determ ning
additions to tax under sections 6653(a)(1l) and (2), and 6659.
Petitioner appealed fromthe notice and filed his petition with
this Court on Novenmber 22, 1995.

OPI NI ON

1. Tolling of the Period of Limtations

Petitioner clains that the period of Iimtations for
assessnment and collection for the additions to tax in dispute has
expi red because of respondent's failure to issue a valid notice
of deficiency. W disagree.

Pursuant to the general rule of section 6229(a), the period
for assessing any inconme tax attributable to partnership itens or
affected itens for a partnership taxable year wll not expire
until the later of a date that is 3 years after the partnership
files its information return for the taxable year in question or

the last day for filing such return for such year. The 3-year
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m ni mum peri od may be extended, suspended, or otherw se nodified
as provided in section 6229.

As pertinent herein, section 6229(d) provides that the
running of the period of limtations specified in subsection (a)
i's suspended fromthe date on which the notice of final
partnership admnistrative adjustnment is mailed to the
partnership's TMP through the date on which the decision of this
Court becones final and for 1 year thereafter. Pursuant to
sections 7481(a) and 7483, if a tinely notice of appeal is not
filed, the decision of this Court becones final 90 days after the
decision is entered.

In this regard, there is no dispute that the period for
assessing the additions to tax in dispute expired no earlier than
Cctober 19, 1995; i.e., 1 year and 90 days fromthe entry of
decision in the Tayl or case.

Section 6503(a)(1l) provides that the running of the period
of limtations on assessnent and collection will be tolled upon
the mailing of a notice of deficiency under section 6212(a). In
the present case, respondent nailed the affected itens notice of
deficiency on August 28, 1995, nearly 2 nonths before the
expiration of the period for assessnent and coll ection under
section 6229. Accordingly, the only issue is whether the notice
of deficiency is valid. Petitioner clains that the notice was
not mailed to his |last known address and is therefore invalid.

A notice of deficiency is valid if the taxpayer actually

receives the notice and thereafter files a tinely petition in the



Tax Court. Frieling v. Comm ssioner, 81 T.C. 42 (1983). This

rule applies regardl ess of the address to which the notice is

mai led. 1d. Further, such a notice serves to toll the period of
[imtations for assessnent and coll ection under section
6503(a)(1). 1d.

In Frieling v. Conm ssioner, supra, a notice of deficiency

was mailed on the |last day of the 3-year period of limtations
for assessnent and col |l ection, but the notice was not sent to the
t axpayers at their |ast known address. Nonethel ess, the
t axpayers actually received the notice and petitioned the Tax
Court wthin the requisite 90-day period. The Court held that
the notice of deficiency satisfied section 6212(a) and that the
period of limtations was tolled by the mailing of the notice.

Petitioner filed a tinmely petition with the Court on
Novenber 22, 1995.2 Petitioner's actual receipt of the notice of
deficiency and his subsequent filing of a tinmely petition with
this Court render noot any inquiry regarding the address to which
the notice of deficiency was nailed. The notice of deficiency is
valid, and the notice therefore tolled the running of the period
of limtations for assessnent and col |l ection.

Al ternatively, petitioner contends that the notice of
deficiency is not valid because respondent failed to mail the

notice to the address provided on the partnership return for the

2 The 90-day period for filing a petition with the Court
expired on Nov. 27, 1995, the 90th day being a Sunday. Sec.
7503.
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year in issue. In this regard, petitioner refers to the
requi renments under section 6223.

As previously nentioned, under the facts of this case the
address to which respondent mailed the notice of deficiency is
irrel evant because petitioner received the notice and filed a
tinmely petition. Regardless, as pertinent here, section 6223
requires the Comm ssioner to send the Notice of Begi nning
Adm ni strative Proceeding (NBAP) and the FPAA to each partner
whose nanme and address is furnished to the Comm ssioner. Under
paragraph (c) of that section, unless additional information is
provi ded, the Conm ssioner is required to use the address shown
on the partnership return in mailing the NBAP and the FPAA.
However, there is no requirenment under section 6223 that the

Conmmi ssioner mail an affected itens notice of deficiency to a

t axpayer at an address provided in the partnership return.

Rat her, as provided under section 6230(a)(2)(A) (i), the
normal deficiency procedures apply to affected itens that require
partner-level determnations. The additions to tax involved
herein--additions for negligence under section 6653(a) and for
overval uati on understatenent under section 6659--are affected
itens requiring factual determ nations at the individual partner

| evel . See N.C.F. Enerqy Partners v. Conm ssioner, 89 T.C 741,

744-746 (1987). As a result, normal deficiency procedures apply
in this case and, as di scussed above, under normal deficiency
procedures the notice of deficiency involved herein is valid.

See Frieling v. Conmm sSSioner, supra.




In light of the foregoing, we hold that respondent issued a
valid notice of deficiency and that such notice served to tol
the running of the period of limtations for assessnent and
col | ecti on.

2. Ef f ect of Form 4549

Petitioner also contends that the execution of Form 4549
conclusively determned his total tax liability for 1982 and that
respondent is therefore barred from nmaki ng any subsequent
assessnment for that year.

It has | ong been established that the statutory procedure
provi ded under section 7121 is the exclusive nethod by which an
agreenent regarding a taxpayer's tax liability nmay be accorded

finality. See Hudock v. Comm ssioner, 65 T.C 351, 362 (1975),

and cases cited therein; see also Person v. Conni ssioner, T.C

Meno. 1985-211. (Because Congress has provided a way in which
t he Comm ssioner nay be bound, the possibility of being bound by
sone other procedure is precluded.) Section 7121 authorizes the
Comm ssioner to enter into an agreenent in witing, referred to
as a "closing agreenent”, with any person in respect of any tax
for any taxable period. See secs. 7121(a), 7701(a)(11)(B). A
cl osi ng agreenent becones final and conclusive when approved by
t he Comm ssioner. Sec. 7121(Db).

Section 301.7121-1(d), Proced. & Adm n. Regs., provides that
all closing agreenents shall be executed on forns prescribed by
the Internal Revenue Service. The Internal Revenue Service has

prescribed Fornms 866 and 906 for this purpose. Form 866,
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entitled "Agreenment as to Final Determ nation of Tax Liability",
is used to determ ne conclusively the taxpayer's total tax
l[iability for a taxable period. On the other hand, Form 906,
entitled "C osing Agreenent on Final Determ nation Covering
Specific Matters", is used if the agreenent relates to one or
nore separate itens affecting the tax liability of the taxpayer.
Sec. 601.202(b), Statenent of Procedural Rules.

Petitioner did not execute a Form 866 to determ ne
conclusively his total tax liability for 1982, nor did he even
execute Form 906 to finalize the disposition of any specific
matter for that year. Petitioner nerely executed Form 4549,
| ncome Tax Exam nation Changes. Form 4549 is not a closing
agreenent under section 7121, and the formis not prescribed by
the Internal Revenue Service to be used as a cl osing agreenent.

See Hudock v. Conm Ssioner, supra. For m 4549 does not contain

| anguage purporting to be respondent's final agreenent concerning
petitioner's 1982 tax liability. By executing the Form 4549,
petitioner merely consented to the i nmedi ate assessnent and
collection of the deficiency proposed therein. Therefore,
respondent is not precluded fromdeterm ning an additi onal
deficiency for 1982. See id.

Further, respondent is not equitably estopped from
determ ning additions to tax attributable to partnership affected
itens for 1982. The doctrine of equitable estoppel is applied

agai nst the Comm ssioner with the utnost caution and concern.
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Boul ez v. Conm ssioner, 76 T.C. 209, 214-215 (1981), affd. 810

F.2d 209 (D.C. Cir. 1987).

One of the elenents required for the application of the
doctrine of equitable estoppel is that the person claimng its
benefit nust be adversely affected by the acts or statenents of

t he person agai nst whom an estoppel is clained. See Kronish v.

Commi ssioner, 90 T.C 684, 695-697 (1988); Century Data Sys.,

Inc. v. Conm ssioner, 86 T.C 157, 165 (1986). There is no

detrinental reliance on the part of a taxpayer who, pursuant to
t he execution of Form 4549, sinply pays a tax that was |lawful for

t he taxpayer to pay. Hudock v. Conm ssioner, supra at 364.

An additional elenent required for the application of the
doctrine of equitable estoppel is a false representation or
wrongful m sl eading silence by the one agai nst whom est oppel is
claimed. Petitioner clains that respondent's agent fal sely
represented that the adjustnents nade on the Form 4549
constituted petitioner's total tax liability. Assum ng that
Agent Coar nmade such a representation, it nust be considered in
light of Agent Coar's authority and the scope of Agent Coar's
exam nati on

Agent Coar's exam nation involved petitioner's individual
taxes. In issue herein are so-called affected itens consisting
of additions to tax for negligence and overvaluation. See N.C F.

Energy Partners v. Conmmi SSioner, supra at 744-746. The TEFRA

rules, codified at sections 6221 through 6233, segregate

adjustnents attributable to an individual's interest in a
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partnership that are subject to TEFRA fromall other adjustnents
that can be nmade to the individual's return. See Maxwell v.

Commi ssioner, 87 T.C 783, 787-788 (1986). Agent Coar was

therefore restricted fromexamning affected itens as part of
petitioner's individual tax case. See id. 1In view of this fact,
the "total" adjustnments Agent Coar could nake to petitioner's
1982 taxabl e year woul d necessarily exclude any adjustnents for
affected itens. Thus, any representation by Agent Coar nust be
viewed in the context of Agent Coar's limted authority and the
restricted scope of his exam nation.

In light of the foregoing, the execution of Form 4549 with
respect to the 1982 year did not preclude respondent from
subsequently issuing an affected itens notice of deficiency for
the sanme taxabl e year

To reflect our disposition of the disputed issue, as well as

the parties' stipulation of settled issues,

Decision will be entered

for respondent.




