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P manuf actured bakery products. P had workers who
produced its product (CPW and BWs), delivered its
product (RDs), and marketed its product (OSW).

In 1992, P “converted” all its enployees to
i ndependent contractors. R issued P a Notice of
Det erm nati on Concerni ng Wrker C assification Under
Section 7436 determ ning that the CPWs, BW, RDs, and
OSW were enpl oyees for purposes of Federal enploynent
tax, that P was not entitled to relief pursuant to sec.
530 of the Revenue Act of 1978, Pub. L. 95-600, 92
Stat. 2763, 2885, and that P was liable for penalties
pursuant to sec. 6656, |.R C

On Sept. 28, 1999, Rfiled a notion to dismss for
| ack of jurisdiction as to the anmounts of enpl oynent
taxes and related penalties. On Cct. 26, 1999,
followng this Court’s decision in Henry Randol ph
Consulting v. Comm ssioner, 112 T.C. 1 (1999), we
granted R s notion.
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Subsequent to the trial in this case, Congress
anended sec. 7436(a), |I.R C., to provide this Court
wWith jurisdiction to decide the correct amounts of
enpl oynment taxes that relate to the Secretary’s
determ nati on concerni ng worker classification.
Community Renewal Tax Relief Act of 2000 (CRTRA), Pub.
L. 106-554, sec. 314(f), 114 Stat. 2763. The anendnent

to sec. 7436, |I.R C., was nade retroactive to the
effective date of sec. 7436(a), |I.R C. CRTRA sec.
314(9).

Hel d: pursuant to sec. 7436(a), |I.RC., this

Court has jurisdiction over additions to tax and
penalties found in subtitle F, chapter 68, including
deci ding the proper anounts of such additions to tax
and penalties, related to taxes inposed by subtitle C
with respect to worker classification or sec. 530
treatnent determ nations.

Hel d, further, The CPW, BW, and OSW are
enpl oyees of P pursuant to sec. 3121(d)(2), |I.R C.,
because they were common | aw enpl oyees.

Hel d, further, the RDs are enpl oyees of P pursuant
to sec. 3121(d)(3)(A), I.R C., because they were
statutory enpl oyees.

Held, further, Pis not entitled to relief
pursuant to sec. 530 of the Revenue Act of 1978, Pub.
L. 95-600, 92 Stat. 2763, 2885.

Roger MIler (an officer), for petitioner.

Denise G Dengler, for respondent.

VASQUEZ, Judge: This case is before the Court on a petition
for redeterm nation of a Notice of Determ nation Concerning
Wor ker Cl assification Under Section 7436 (Notice of
Determ nation). Unless otherw se indicated, all section

references are to the Internal Revenue Code in effect for the



year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.

The issues for decision are: (1) \Wether the workers!?
perform ng services for petitioner were enployees during 1992,
(2) whether petitioner is entitled to “safe harbor” relief as
provi ded by section 530 of the Revenue Act of 1978, Pub. L. 95-
600, 92 Stat. 2763, 2885 (section 530); and (3) whether our
jurisdiction to decide the proper anobunt of enploynent taxes?
provides the Court with jurisdiction to decide the proper anount
of additions to tax and penalties related to enploynent tax
arising fromworker classification or section 530 treatnent
determ nati ons.

FI NDI NGS OF FACT

Petitioner was a Virginia corporation that had its principal
pl ace of business in Lorton, Virginia. At the tine it filed its
petition, petitioner had termnated its corporate status. Prior
to and during 1992, petitioner manufactured bakery products such
as cooki es, brownies, and cinnanon buns.

Peter Ewens (Ewens) was the president, and Roger Ml er

! Respondent concedes that the “consultant/outside
prof essi onal service workers” were not enpl oyees of petitioner.

2 For convenience, we use the term “enpl oynent taxes” to
refer to taxes under the Federal Insurance Contributions Act, ch
736, secs. 3101-3128, 68A Stat. 415 (1954), the Federal
Unenpl oynment Tax Act, ch. 736, secs. 3301-3311, 68A Stat. 439
(1954), and incone tax w thhol ding, secs. 3401-3406.
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(Mller) was the vice president of petitioner. Ewens ran
petitioner on a day-to-day basis and controlled petitioner’s
operations. MIller was a financial adviser to petitioner.
During its operation, MIler was at petitioner’s plant
approxi mately once a nonth.

Mller was a C. P. AL who had his own conpany that prepared
tax returns.® MIller prepared petitioner’s Federal corporate
incone tax returns for 1991 and 1992. He al so signed
petitioner’s Federal enploynent tax returns for 1992.

Petitioner had several categories of workers including
bakery personnel and production workers (bakery workers), cash
payrol |l workers, route distributors/sales people (route
distributors), and outside sal es workers.

The bakery workers worked at petitioner’s plant. Using
equi pnent and supplies provided by petitioner, they m xed dough,
and baked and packaged petitioner’s products. Although
petitioner did not set the bakery workers’ hours, each day a
certain anmount of production had to be conpleted, and the bakery
wor kers coul d not |eave until the production quota was net.
Petitioner paid the bakery workers a fixed anount based on the
anount of product they produced.

Prior to 1992, petitioner treated the bakery workers as

8 Mller also was a graduate of Brooklyn Law School
however, he never practiced law. Mller was also a forner |IRS
audi t or.
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enpl oyees. I n 1991, petitioner issued the bakery workers Forns
W2, Wage and Tax Statenment. 1In 1992, 30 out of petitioner’s 37
bakery workers received Forms 1099. O the seven who did not
receive a Form 1099, only two earned | ess than $600.*

The cash payroll workers were a famly of six or seven
i ndi viduals known as “the Rusli group”. The Rusli group was not
a corporation. The Rusli group worked for petitioner for a
nunber of years prior to 1992. The Rusli group perforned the
same work as the bakery workers. Since 1987, pursuant to a
witten agreenent between the Rusli group and petitioner, the
Rusli group al so supervised the bakery workers. [In 1992,
petitioner did not issue Forns 1099 to any of the cash payrol
wor ker s.

The route distributors transported petitioner’s product from
its plant to individuals or businesses who purchased the product.
Sonme route distributors bought the product and resold it for a
hi gher price; others worked on a conm ssion basis. The route
di stributors drove their own vehicles. Petitioner did not set
the hours the route distributors worked.

In 1991, petitioner issued at |east one route distributor,

4 Petitioner, however, did issue Forms 1099 to six bakery
wor kers who earned | ess than $600.
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Frank Barranco, a FormW2. 1In 1992, petitioner did not issue
Forns 1099 to any of petitioner’s 21 route distributors.?®

The outside sal es workers were individuals who market ed
petitioner’s product. They had their own vehicles, and
petitioner did not set their hours. Wen an outside sal es worker
sold a product, he was paid a comm ssion. Petitioner had the
right to hire and fire the outside sal es people.

In 1991, petitioner issued at |east two outside sales
wor kers, Terre Cone and Terry MKnight, a FormW2. [In 1992, two
of petitioner’s five outside sales workers received Fornms 1099.
O the three who did not receive a Form 1099, two earned |ess
t han $600.

On Novenber 4, 1991, petitioner issued a nmenorandum from
Ewens to the staff. The nmenorandum stated: (1) The conpany had
treated certain workers as enpl oyees and others as independent
contractors; (2) beginning January 1, 1992, petitioner would
di scontinue its production function and woul d subcontract its
entire operations to outside groups or individuals; (3)

i ndi vi dual s who wanted to continue their association with
petitioner would be required to sign a statenent in which they
accepted responsibility for all of their own payroll taxes; (4)

i ndi viduals would be i ssued Forns 1099 instead of Forns W2; and

> Only 5 of the 21 route distributors earned | ess than $600.
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(5) enployees not wi shing to becone i ndependent contractors would
be di scharged prior to January 1, 1992.

After January 1, 1992, there was no change in the activities
petitioner’s workers perforned (i.e., in 1992, the workers did
much of the sanme work). The reason petitioner wanted to convert
its enpl oyees to i ndependent contractors was to protect
petitioner fromlawsuits® and to have better control over the
activities of its workers. Petitioner was advised by an attorney
to convert the enployees to i ndependent contractors to limt
petitioner’s liability. Petitioner continued directly paying its
wor ker s.

Several of petitioner’s checks issued to its workers, and
signed by Mller, in 1992 bear the notation “payroll”.
Additionally, there was a debit slip dated July 3, 1992, for
petitioner’s bank account that noted that cash was w t hdrawn for
payrol | .

For 1991, petitioner reported sal ari es and wages of $196, 433
on its Federal corporate incone tax return, and it issued 51
Formse W2 to its enployees reporting total wages of $196, 432. 60.
Petitioner also reported $81, 143 of subcontractual |abor, and it

i ssued 10 Forms 1099-M SC reporting total paynments of $37,930. 74.

6 In 1991, sone of petitioner’s workers were stealing and
sabotaging its products. There were wal nut shells in the cookies
and nails in the brownies. Consuners of petitioner’s products
had retained attorneys and were suing petitioner.
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For 1992, petitioner reported no salaries and wages on its
Federal corporate incone tax return. Petitioner reported
$115, 287 of subcontractual |abor, and it issued 36 Fornms 1099-

M SC reporting total paynents of $115, 287. 05.

Petitioner filed Fornms 941, Enployer’s Quarterly Federal Tax
Return, for the four quarters of 1992 and reported no wages
subject to wi thholding, no wthheld incone tax, no Soci al
Security tax, and no Medicare tax. Petitioner’s Form 941 for the
| ast quarter of 1992 reported that the date final wages were paid
was Decenber 31, 1991, that it had no enployees, and that it was
out of business. Petitioner’s Form 940, Enployer’s Annual
Federal Unenpl oynment (FUTA) Tax Return, for 1992 al so reported no
wages, that petitioner had no enpl oyees, and that it was out of
busi ness.

Respondent determ ned that the bakery workers, cash payrol
wor kers, route distributors, and outside sales workers were
enpl oyees for enploynent tax purposes for 1992. Respondent
further determ ned that petitioner was not entitled to section
530 relief for any of these workers. Respondent al so determ ned
penal ti es pursuant to section 6656.

OPI NI ON

Jurisdiction Over Anpunts

In its petition, petitioner disputed the amounts of the

enpl oynent taxes and penalties that were set forth on the
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schedul e acconpanying the Notice of Determ nation. |In keeping

with our decision in Henry Randol ph Consulting v. Commi SSi oner,

112 T.C. 1 (1999) (holding that we did not have jurisdiction
regardi ng enploynent tax liabilities), prior to trial we granted
respondent’s notion to dismss for lack of jurisdiction as to the
anounts of enploynent taxes and rel ated penalties.

This case was tried prior to Congress’s anendnent of section
7436(a) that provided this Court with jurisdiction to decide the
correct anmounts of enploynent taxes which relate to the
Secretary’s determ nati on concerni ng worker classification.
Communi ty Renewal Tax Relief Act of 2000 (CRTRA), Pub. L. 106-
554, sec. 314(f), 114 Stat. 2763. The anendnent to section 7436
was made retroactive to the effective date (August 5, 1997) of
section 7436(a). CRTRA sec. 314(g); Taxpayer Relief Act of 1997,
Pub. L. 105-34, sec. 1454(a), 111 Stat. 1055.

The amendnent providing us with jurisdiction regarding the
anmount of enpl oynent tax does not explicitly state whether we
have jurisdiction to decide the proper anount of additions to tax
and penalties related to enploynment tax arising from worker
classification or section 530 treatnent determnations. This is
an issue of first inpression.

Section 6665(a)(2) provides that, except as otherw se
provi ded, any reference in Title 26 to a tax inposed by Title 26

shall be deened also to refer to the additions to tax, additional
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anounts, and penalties provided by chapter 68 of subtitle F. The
section 6656 penalty is found in chapter 68 of subtitle F and
applies in the case of a failure to deposit by the date
prescri bed therefor “any amount of tax inposed by this title”
(1.e., Title 26). Section 7436(e) provides that the term
“enpl oynent tax” neans any tax inposed by subtitle C. Section
7436(e) does not exclude additions to tax or penalties fromthe
definition of enploynent tax.

Therefore, we hold that we do have jurisdiction over
additions to tax and penalties found in chapter 68 of subtitle F
(sections 6651 through 6751), including deciding the proper
anount of such additions to tax and penalties, related to taxes
i nposed by subtitle Cwith respect to worker classification or
section 530 treatnent determ nations.

1. Empl oyees v. | ndependent Contractors

Respondent’ s determ nations are presunptively correct, and
petitioner bears the burden of proving that those determ nations

are erroneous. Rule 142(a); Wlch v. Helvering, 290 U S 111

115 (1933). This principle applies to the Conm ssioner’s
determ nation that a taxpayer’s workers are enpl oyees. Boles

Trucking, Inc. v. United States, 77 F.3d 236, 239-240 (8th G

1996). If an enpl oyer-enpl oyee rel ationship’ exists, its

" Secs. 31.3121(d)-1(c)(2), 31.3306(i)-1(b), Enploynent Tax
Regs., define an enpl oyer-enpl oyee rel ationship as foll ows:
(continued. . .)



- 11 -
characterization by the parties as sone other relationship is of
no consequence. Sec. 31.3121(d)-1(a)(3), Enploynent Tax Regs.

For the purposes of enploynent taxes, the term “enpl oyee”
i ncl udes “any individual who, under the usual common | aw rul es
applicable in determ ning the enpl oyer-enpl oyee rel ationshi p, has
the status of an enployee”. Sec. 3121(d)(2); accord sec.
3306(i). Although the determ nation of enployee status is to be
made by conmmon | aw concepts, a realistic interpretation of the

term “enpl oyee” shoul d be adopted, and doubtful questions should

(...continued)

CGenerally such relationship exists when the person
for whom services are perforned has the right to
control and direct the individual who perforns the
services, not only as to the result to be acconplished
by the work but also as to the details and neans by
which that result is acconplished. That is, an
enpl oyee is subject to the will and control of the
enpl oyer not only as to what shall be done but how it
shall be done. In this connection, it is not necessary
that the enployer actually direct or control the manner
in which the services are perforned; it is sufficient
if he has the right to do so. The right to discharge
is also an inportant factor indicating that the person
possessing that right is an enployer. Oher factors
characteristic of an enpl oyer, but not necessarily
present in every case, are the furnishing of tools and
the furnishing of a place to work, to the individual
who performs the services. 1In general, if an
i ndi vidual is subject to the control or direction of
another nerely as to the result to be acconplished by
the work and not as to the neans and nethods for
acconplishing the result, he is an independent
contractor. * * *

See al so sec. 31.3401(c)-1(b), Enploynment Tax Regs. (using
virtually identical |anguage).
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be resolved in favor of enploynent. Breaux & Daigle, Inc. v.

United States, 900 F.2d 49, 52 (5th Cr. 1990).

Section 3121(d) also defines an “enpl oyee” for enpl oynent
tax purposes as (1) an individual who perfornms services for
remuneration as a agent-driver or comm ssion-driver engaged in
di stributing neat products, vegetable products, bakery products,
beverages (other than mlk), or laundry or dry cleaning services
and (2) a traveling or city salesman, other than an agent-driver
or comm ssion-driver, engaged on a full-time basis in the
solicitation on behalf of, and the transm ssion to, his principal
of orders fromwhol esalers, retailers, restaurants, or other
simlar establishnments for nmerchandi se for resale. Sec.
3121(d)(3) (A and (D). A worker can be a “statutory enpl oyee”
under section 3121(d)(3) only if he is not a common | aw enpl oyee
under section 3121(d)(2). W therefore first nust deci de whet her
petitioner’s workers were conmon | aw enpl oyees, and if they were
not then we shall decide whether they were statutory enpl oyees.

Lickliss v. Comm ssioner, T.C. Menp. 1994-103.

A. Whet her Petitioner’s Wrkers Were Commpn Law Enpl oyees

This Court considers the following factors to deci de whet her
a worker is a common | aw enpl oyee or an i ndependent contractor:
(1) The degree of control exercised by the principal; (2) which

party invests in work facilities used by the individual; (3) the
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.opportunity of the individual for profit or loss; (4) whether
the principal can discharge the individual; (5) whether the work
is part of the principal’s regular business; (6) the permanency
of the relationship; and (7) the relationship the parties

believed they were creating. Wber v. Conmm ssioner, 103 T.C

378, 387 (1994), affd. per curiam60 F.3d 1104 (4th Cr. 1995).
Al the facts and circunmstances of each case are consi dered, and
no single factor is dispositive. |[|d.

1. Deqree of Control

The degree of control necessary to find enpl oyee status
varies with the nature of the services provided by the worker.
Id. at 388. To retain the requisite control over the details of
an individual’s work, the principal need not stand over the
i ndi vi dual and direct every nove nmade by the individual; it is
sufficient if he has the right to do so. 1d.; see sec.
31.3401(c)-1(b), Enploynent Tax Regs.

Simlarly, the enployer need not set the enpl oyee’'s hours or
supervi se every detail of the work environnment to control the

enpl oyee. Gen. Inv. Corp. v. United States, 823 F.2d 337, 342

(9th Cr. 1987). The fact that workers set their own hours does
not necessarily make them i ndependent contractors. |d.

a. Bakery Wirkers and Cash Payroll Wrkers

Petitioner controlled where the bakery workers and cash
payrol | workers worked, what products they used to conplete their

wor k, and how nmuch product they had to produce. Petitioner also
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determ ned the anount they were paid. On this record,
petitioner’s control of the bakery workers and cash payrol
workers is consistent with an enpl oyer-enpl oyee rel ati onshi p.

b. Route Distributors

The record does not establish that petitioner controlled to
whomthe route distributors sold petitioner’s product or where
the product was sold. It is unclear whether petitioner or the
route distributor decided how the route distributor was to be
conpensat ed (whether on a comm ssion basis or through purchase
and resal e of the product at a higher price). Petitioner did not
set the route distributors’ hours. On the record, this factor is
not indicative of an enpl oyer-enpl oyee rel ati onshi p.

C. Qutside Sal es Wrkers

The record does not establish that petitioner controlled to
whom t he out side sales workers marketed petitioner’s product or
where they marketed the product. CQutside sales workers could
hire substitutes and assistants to performthis work.

Petitioner did not set the outside sales workers’ hours. On the
record, this factor is not indicative of an enpl oyer-enpl oyee
rel ati onship.

2. | nvestnent in Facilities

The fact that a worker provides his or her own tools
general ly indicates independent contractor status. Breaux &

Daigle, Inc. v. United States, supra at 53.
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a. Bakery Wirkers and Cash Payroll Wrkers

Petitioner supplied the facility, equipnent, and goods the
bakery workers and cash payroll workers used to performtheir
j obs. The bakery workers and cash payroll workers did not have
an investnment in the goods or facilities. This is indicative of
an enpl oyer - enpl oyee rel ati onshi p.

b. Route Distributors

Al t hough sone route distributors purchased petitioner’s
product for resale, rather than working on conm ssion, they
returned the product they did not sell to petitioner. The route
di stributors, however, owned their own vehicles. On this record,
we conclude that the route distributors did have an investnent in
facilities.

C. Qutside Sal es Wrkers

The outside sales workers owned their own vehicles, and any
use of petitioner’s facilities was de mnims. On this record,
we conclude that this factor does not weigh against treating the
out si de sal es workers as i ndependent contractors.

3. Opportunity for Profit or Loss

The bakery workers and cash payroll workers were paid based
on the anount of product produced (which petitioner determ ned),
and the outside sales workers received a comm ssi on when they
sold petitioner’s product. Sone route distributors were paid a

comm ssion for product they sold. Ohers purchased petitioner’s
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product and resold it; however, they were able to return any
product they did not sell.

4. Ri ght To Di schar ge

a. Bakery Wirkers and Cash Payroll Wrkers

Pursuant to the witten agreenent between petitioner and the
cash payroll workers, the cash payroll workers had the right to
hi re and supervise the bakery workers. The agreenent, however,
is silent with respect to whether petitioner retained the right
to fire the bakery workers. Additionally, the record is silent
regardi ng petitioner’s right to discharge the cash payrol
wor ker s.

b. Route Distributors

The record is silent with respect to this factor.

C. Qutside Sal es Wrkers

Petitioner had the right to hire and fire the outside sales
workers. This is indicative of an enpl oyer-enpl oyee
rel ati onshi p.

5. | nteqral Part of Busi ness

Petitioner’s business was manufacturing baked goods.
Petitioner hired the bakery workers and cash payroll workers to
produce the baked goods, the route distributors to deliver the
baked goods, and the outside sales workers to market the baked
goods. The work perforned by each category of workers was within

the scope of petitioner’s regul ar busi ness.
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6. Per manency of the Rel ati onship

A transitory work relationship may point toward i ndependent

contractor status. Herman v. Express Si xty-M nutes Delivery

Serv., Inc., 161 F.3d 299, 305 (5th Gr. 1998). |If, however, the

wor kers work in the course of the enployer’s trade or business,
the fact that they do not work regularly is not necessarily

significant. Avis Rent A Car Sys. v. United States, 503 F.2d

423, 430 (2d GCr. 1974) (transients may be enpl oyees); Kelly v.

Comm ssioner, T.C Meno. 1999-140 (working for a nunber of

enpl oyers during a tax year does not necessitate treatnent as an
i ndependent contractor). |In considering the permanency of the
rel ati onship, we nust al so consider petitioner’s right to

di scharge the worker, and the worker’s right to quit, at any
tine.

a. Cash Payroll Wbrkers

The cash payroll workers began working for petitioner in
1986. The relationship between petitioner and the cash payrol
wor kers was pernmanent as opposed to transitory.

b. Bakery Workers

At least 11 of the bakery workers worked for petitioner in
1991 and 1992. The record is silent regardi ng whet her any of the
ot her 37 bakery workers working for petitioner in 1992 worked for

petitioner prior to 1992. On the basis of this record, we
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conclude that a significant nunber of the bakery workers had a
permanent, rather than transitory, relationship with petitioner.

C. Route Distributors

At |east two of the route distributors worked for petitioner
in 1991 and 1992. The record is silent regardi ng whether any of
the other 21 route distributors working for petitioner in 1992
wor ked for petitioner prior to 1992.

d. Qutsi de Sal es Wrkers

At |east two of the five outside sales workers worked for
petitioner in 1991 and 1992. According to MIller, petitioner had
a continuing relationship wth the outside sales wirkers. On
this record, we conclude that the outside sales workers had a
permanent, rather than transitory, relationship with petitioner.

7. Rel ati onship the Parties Thought They Created

a. Bakery Wirkers and Cash Payroll Wrkers

According to the Novenmber 1991 nenorandum i ssued by
petitioner, starting in 1992 it would consider all workers
producing its product (which included the bakery workers and cash
payrol | workers) independent contractors. None of the bakery
wor kers or cash payroll workers, however, testified regarding
what kind of relationship they thought they had with petitioner.

b. Route Distributors

Mller testified that petitioner did not consider the route

distributors to be enpl oyees or independent contractors. None of
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the route distributors, however, testified regarding what kind of
relationship they thought they had with petitioner.

C. Qut si de Sal es

Mller filled out a questionnaire given to petitioner’s
wor kers, who were also his clients, by the IRS. For the two
out si de sal es workers who responded, M Il er answered that they
t hought they were independent contractors. None of the outside
sal es workers, however, testified at trial.

8. Addi ti onal Factor

Petitioner argues that the route distributors carried
products of, the outside sales workers marketed products for, and
the cash payroll workers had contracts with, conpanies other than

petitioner. In Kelly v. Conm ssioner, supra, we held that

wor ki ng for a nunber of enployers during a tax year does not
necessitate treatnment as an i ndependent contractor.

9. Concl usi on

After considering the record as a whole, weighing all of the
factors, and being cogni zant that doubtful questions should be
resolved in favor of enploynent, we conclude that the cash
payrol |l workers, bakery workers, and outside sales workers were
comon | aw enpl oyees. Upon the basis of this record, however, we

do not find the route distributors to be comobn | aw enpl oyees. 8

8 Petitioner did not control the route distributors to the
sane degree as it controlled the bakery workers and cash payr ol
(continued. . .)
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Therefore, we nust deci de whether the route distributors were

statutory enpl oyees. See sec. 3121(d)(3); Lickliss v.

Conmi ssioner, T.C. Menp. 1994-103.

B. Whet her the Route Distributors Were Statutory Enpl oyees

For the purposes of enploynent taxes, the term “enpl oyee”
al so includes individuals who perform services for renuneration
as an agent-driver or conmm ssion-driver engaged in distributing
bakery products. Sec. 3121(d)(3)(A). Substantially all of these
servi ces nust be perforned personally by such individual. Sec.
3121(d)(3) (flush language). Individuals are not included in the
term “enpl oyee” under section 3121(d)(3) if the individual has a
substantial investnment in the facilities used in connection with
t he performance of such services (other than facilities for
transportation), or if the services are in the nature of a single
transaction. |d.

The regul ati ons provide that agent-drivers and comm ssi on-
drivers include individuals who operate their own truck, serve
custoners designated by the person for whomthey performservices

and custoners solicited on their own, and whose conpensation is a

8. ..continued)
workers. Unlike the bakery workers and cash payroll workers, the
route distributors had an investnent in facilities. Unlike the
outside sales workers, the record did not establish that
petitioner had the right to hire and fire the route distributors.
Unli ke the bakery workers, cash payroll workers, and outside
sal es workers, the record did not establish that petitioner had a
permanent relationship with the route distributors.
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comm ssion on their sales or the difference between the price
they charge the custoners and the price they pay for the product
or service. Sec. 31.3121(d)-1(d)(3)(i), Enploynent Tax Regs.

The route distributors fit within the definition of agent-
driver and conm ssion-driver provided in the Code and
regul ations. They each performed substantially all the
distribution of bakery products for petitioner. The route
distributors did not have a substantial investnment in the
facilities other than those used for transportation. The record
does not establish that their services were in the nature of a
single transaction. The route distributors served custoners
desi gnated by petitioner as well as those they solicited on their
own, and their conpensation was either a conm ssion on their
sales or the difference between the price they charged and the
price they paid for petitioner’s bakery products. Therefore, we
conclude that the route distributors were statutory enpl oyees.

[11. Section 530

Congress enacted section 530 to alleviate what it perceived
as the “overly zeal ous pursuit and assessnent of taxes and
penal ti es agai nst enployers who had, in good faith, m sclassified

their enployees as independent contractors.” Boles Trucking,

Inc. v. United States, 77 F.3d at 239. Thus, despite our

conclusion that the cash payroll workers, bakery workers, route

distributors, and outside sal es workers were enpl oyees of
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petitioner, and that the paynents to themfrom petitioner were
wages subject to Federal enploynent taxes, section 530 all ows
petitioner relief fromenploynent tax liability if two conditions
are satisfied. Section 530(a)(1l) provides in relevant part:

(1) I'n general.--1f

(A) for purposes of enploynent taxes,
t he taxpayer did not treat an individual as
an enpl oyee for any period * * *, and

(B) in the case of periods after
Decenber 31, 1978, all Federal tax returns
(itncluding information returns) required to
be filed by the taxpayer with respect to such
i ndi vidual for such period are filed on a
basis consistent wth the taxpayer’s
treatnment of such individual as not being an
enpl oyee,

then, for purposes of applying such taxes for such

period with respect to the taxpayer, the individual

shal | be deened not to be an enpl oyee unl ess the

t axpayer had no reasonabl e basis for not treating such

i ndi vi dual as an enpl oyee.

Section 530(a)(3) further clarifies section 530(a)(1) by
providing that if the “taxpayer (or a predecessor)” treated any
i ndi vidual holding a “substantially simlar position as an
enpl oyee”, then section 530 relief is not available to the
t axpayer. Sec. 530(a)(1l), (3). W note that the statute does
not require the individuals to be identical; rather, the analysis
focuses on whether individuals were in substantially simlar
positions.

For purposes of section 530(a)(1l), a taxpayer is treated as

havi ng a reasonabl e basis for not treating an individual as an
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enpl oyee if the taxpayer’s treatnent of the individual was in
reasonabl e reliance on (1) judicial precedent, (2) published
rulings, (3) technical advice with respect to the taxpayer, (4) a
letter ruling to the taxpayer, (5) a past IRS audit of the
taxpayer if the audit entail ed no assessnent attributable to the
t axpayer’s enploynent tax treatnent of individuals holding
positions substantially simlar to the position held by the
i ndi vi dual whose status is at issue, or (6) a |ongstanding
recogni zed practice of a significant segnent of the industry in

whi ch the individual was engaged. Sec. 530(a)(2); Veterinary

Surgical Consultants, P.C. v. Comm ssioner, 117 T.C. _ |

(2001) (slip op. at 10-11). A taxpayer who fails to neet any of
the safe havens is still entitled to relief if the taxpayer can
denonstrate, in sone other manner, a reasonable basis for not

treating the individual as an enployee. Veterinary Surgica

Consultants, P.C. v. Conmm ssioner, supra at __ (slip op. at 11).

A. Application of Section 530(a)(1)

Prior to 1992, petitioner treated all of its production
wor kers (cash payroll workers and bakery workers) as enpl oyees.
Prior to 1992, petitioner treated at |east one route distributor
and at | east two outside sales workers as enployees. Ml ler
testified that many of petitioner’s workers were enployees in
1991.

In 1992, petitioner did not file Forns 1099 for (1) seven
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bakery workers, (2) any of the cash payroll workers,® (3) any of
the route distributors, and (4) three outside sal es workers.

Petitioner did not denonstrate that it reasonably relied
upon judicial precedent, published rulings, technical advice, a
letter ruling, or a past audit. Petitioner argues that it relied
on a longstanding practice in the industry in which it was
engaged- - “co- packi ng”.

“Co-packing” is where a conpany does not produce its product
itself; it hires others to produce its goods for it. Petitioner
presented no evidence, however, on how the practice of co-packing
related to the treatnent of its workers as enpl oyees.

Furthernore, petitioner did not offer any witnesses to testify
about an industry practice of co-packing and the treatnent of
“co- packers” as independent contractors. See, e.g., Gen. Inv.

Corp. v. United States, 823 F.2d at 341.

Additionally, petitioner did not denonstrate, in sone other
manner, a reasonable basis for not treating the bakery workers,
cash payroll workers, route distributors, and outside sales
wor kers as enpl oyees. W conclude that petitioner had no

reasonabl e basis for treating the bakery workers, cash payrol

® MIller agreed with the revenue officer who testified at
trial that the cash payroll workers were not a corporation.

10 W note that only 7 of these 38 workers earned | ess than
$600. See sec. 6041 (information returns required for paynents
of $600 or nore); sec. 1.6041-1, Incone Tax Regs.
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workers, route distributors,?! and outside sales workers as
i ndependent contractors. !?

B. Concl usi on

In Erickson v. Comm ssioner, 172 Bankr. 900, 913 (Bankr. D,

M nn. 1994), the court noted:

The essence of the safe harbor provisionis to
grant protection to the taxpayer who has consistently
treated workers as i ndependent contractors but has not
been previously challenged by the IRS. In effect,
where the taxpayer’s filings have put the I RS on notice
and the I RS has not acted wi thout delay, the taxpayer
nmust be shielded fromthe conpounding effects of the
error.

In the case before us, petitioner is not in a position to receive
the protections provided by Congress because petitioner did not
satisfy the requirenents of section 530(a)(1l). W conclude that
petitioner is not entitled to section 530 relief for any of its
bakery workers, cash payroll workers, route distributors, or
out si de sal es workers.

To reflect the foregoing,

An appropriate order

will be issued.

1 We note that MIler testified that he was aware of
regul ations that provided that the route distributors should be
categori zed as enpl oyees.

2 \W note that MIller testified that he knew that the
conversion of the workers from enpl oyees to i ndependent
contractors was not done correctly and that “it would screw up
the issue for payroll taxes”.



