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In 1990, H and D, husband and wi fe, established a
l[iving trust. The terns of the trust provided for an
all ocation of trust assets between two separate trusts,
Trust A and Trust B, upon the death of the first
spouse. Initially, all assets were to be placed in
Trust A except to the extent disclainmed by the
surviving spouse. Disclainmed assets were to be pl aced
in Trust B. The surviving spouse was al so granted a
power of appointnent effective at death over Trust A

H died on Dec. 30, 1997. On Feb. 5, 1998, D
executed a docunent entitled “Power of Appointnment”
directing disposition of the Trust A corpus. D died on
Mar. 6, 1998. Thereafter, on May 11, 1998, the speci al
adm ni strator of her estate executed a “Disclainmer” of
Ds interest in Trust A assets valued at approximtely
$600, 000 as of H s earlier death. Those assets were
placed in Trust B and distributed to the beneficiaries
t her eof .
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Hel d: Trust assets worth approximately $617, 317
at Ds date of death are includable in the gross estate
on account of absence of a disclainer qualified within
t he neani ng of sec. 2518, |I.R C

Hel d, further, no charitable deduction is
allowable with respect to distributions to the Anmerican
Cancer Society, Yale University School of Law, or the
State of Israel.

Ri chard V. Vermazen, for petitioner.

Christine V. Asen, for respondent.

OPI NI ON

WHERRY, Judge: Respondent determ ned a Federal estate tax
deficiency of $356,211 for the Estate of Leona Engel man (the
estate). After concessions, the issues for decision are:

(1) Whether a qualified disclainer within the neaning of
section 2518 was made with respect to trust assets worth
approximately $617,317 at the date of death of Leona Engel man
(decedent); and

(2) whether, to the extent that the foregoing trust assets
are included in the gross estate, the estate is entitled to a
charitabl e deduction for certain anounts distributed.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the date of decedent’s
death, and all Rule references are to the Tax Court Rul es of

Practice and Procedure.
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Backgr ound

This case was submtted fully stipulated pursuant to Rule
122, and the facts are so found. The stipulations of the
parties, with acconpanying exhibits, are incorporated herein by
this reference. Decedent was a resident of California when she
died testate in that State on March 6, 1998. No probate
proceedi ng was nai ntai ned on behalf of the estate. The executor
and special adm nistrator of decedent’s estate, Peggy D. Mattson
(Ms. Mattson), resided in California at the tine the petition in
this case was fil ed.

Decedent and Sanuel Engel man (M. Engel man) were husband and
wife. On January 10, 1990, in California, they executed a
declaration of trust placing their assets into the Engel man
Living Trust. The instrunment named the settlors, decedent and
M. Engelman, as the initial trustees of the trust and set forth
provi sions regarding adm ni strati on and di sposition of the trust
estate.

The trust declaration provided generally that, while both
settlors were alive, the trustees were to distribute incone or
principal as the settlors directed. Upon the death of the first
spouse, the follow ng provisions were to take effect:

2. DEATH OF FIRST SETTLOR  Upon the death of one

of the SETTLORS, survived by the other, the TRUSTEES

shal|l divide the Trust Estate into two separate trusts.

These separate trusts will be referred to as: TRUST “A’

and TRUST “B”. Although it is intended that two
separate trusts be created under the laws of California
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for federal and state incone tax purposes, the TRUSTEES

may hold all of the Trust Estate as one common fund,

and are not required to make a physical division

t her eof .

3. DIVISION AND ALLOCATI ON OF ASSETS. The Trust

Estate, and distributions received by this Trust from

the estate of the deceased SETTLOR (if any), shall be

al l ocated anong the trusts descri bed above as foll ows:

A.  Except as provided in Subparagraph B and

Paragraph 4 [relating to sinultaneous death], the

entire Trust Estate shall be allocated to TRUST “A.”

B. If the surviving SETTLOR, in his or her
capacity as beneficiary, effectively disclains (under

Code Section 2518 or any successor provision then in

effect) all, or any specific portion, of his or her

interest in TRUST “A’, such disclainmed anount shall be

all ocated to TRUST “B” to be held, adm nistered and

di stributed according to its provisions.

Wth respect to Trust A, all incone was to be paid to or for
the benefit of the surviving settlor; the surviving settlor could
direct the trustees to distribute principal at any tinme and for
any reason; and the surviving settlor was granted a power, at his
or her death, to appoint any part of the principal and
undi stributed income of Trust A. The latter power was to “be
made by last witten instrunent filed with the TRUSTEES,
effective at the surviving SETTLOR s death and specifically
referring to this power of appointnment.” Any portion of Trust A
not so appointed was to be added to Trust B.

As regards Trust B, net incone was to be paid to the
surviving settlor at |east annually, and the trustees were

aut horized to distribute principal as they determ ned necessary
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or advisable for the settlor’s health, education, support or

mai nt enance (after exhaustion of Trust A). Upon the death of the
surviving settlor, the balance of Trust B (excl udi ng household
goods and personal effects) was to be distributed pursuant to an
enunerated |ist of specific bequests, with the residue to the
State of Israel. Decedent and M. Engel man al so on January 10,
1990, signed substantially identical pourover wills devising and
bequeathing their estates to the trustees of the Engel man Living
Trust.

Decedent and M. Engel man anended the trust instrunment on
Decenber 14, 1990, May 6, 1992, and Decenber 28, 1994. The first
two anendnments revised the list of specific beneficiaries to
receive assets from Trust B, and the third amendnent provided
further information regardi ng successor trustees. According to
t he second anmendnent, specific bequests from Trust B were to be
made as follows: To Hel en Adans, $50,000; to Carol L. Engel man,
$30,000; to Jerrold W Engel man, $10,000; to Al an Engel nan
$10,000; to the Anerican Cancer Society, $5,000; and to the Yale
Uni versity School of Law, $5, 000.

On Decenber 30, 1997, M. Engel man died, survived by
decedent. At that time, the total value of assets in the
Engel man Living Trust was approxi mately $1,546,487. Subse-
quently, on February 5, 1998, decedent executed a docunent

entitled “POANER OF APPO NTMENT”. The preanble recited: “The
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undersi gned at present is the holder of a power of appointnent
over the principal of Trust A or the Survivor’s Trust, which cane
into existence as the result of the passing of her husband,
pursuant to that certain revocable Declaration of Trust executed
by SAMUEL ENGELMAN and LEONA ENGELMAN on January 10, 1990.”
Thereafter, the instrunment directed that the Trust A corpus
remain in trust for the benefit of Hel en Adans and t hen upon her
death be distributed 10 percent each to the Anmerican Cancer
Society, the University of California at San Diego, the City of
Hope, and Sharon Comm ngs, with the residue to Jeffrey MCoy.
The power of appoi ntnent was delivered to the trustees of the
Engel man Living Trust.

Decedent died on March 6, 1998. On May 11, 1998, M.
Mattson, in her capacity as special adm nistrator of decedent’s
estate, executed a docunent entitled “D SCLAI MER OF | NTEREST | N
TRUST PROPERTY”. Language therein stated that Ms. Mattson, on
behal f of decedent, “absolutely disclains and renounces” al
interest in assets listed on an attached schedule. The
referenced schedule set forth Trust A assets val ued at
approxi mately $600, 000 as of M. Engelnman’s date of death. The
docunent further specified that “such disclainmed assets shal
constitute Trust ‘B as per the express provisions” of the

Engel man Living Trust.
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Ms. Mattson, as successor trustee of the Engel man Living
Trust, then distributed fromTrust A to Trust B property worth
approxi mately $617, 317, representing the appreciated val ue of the
di scl ai med assets on the date of the distribution. After this
al l ocation, property valued at approxi mately $930, 557 as of
decedent’ s date of death remained in Trust AL On July 2, 1998,
checks witten on the account of “Engel man Living Trust B’ were
issued to the followi ng beneficiaries: To the Estate of Hel en
Adans, $50,000; to Carol L. Engel man, $30,000; to Jerrold W
Engel man, $10, 000; to Al an Engel man, $10,000; to Yale University,
$5, 000; and to the Anmerican Cancer Society, $5,000. |In August of
1998, a transmittal letter referencing “the bal ance of the B
Trust portion of the Engel man Trust” and a check in the anmount of
$432,901. 41 were sent to the State of |srael

Thereafter, in Decenber of 1998, a Form 706, United States
Estate (and Ceneration-Ski pping Transfer) Tax Return, was filed
on behalf of decedent’s estate. The reported value of the gross
estate, $936,476 as of the alternate valuation date, excluded the
di scl ai mred assets. The return clainmed a charitable deduction of
$285, 777, conprising $95, 259 each to the Anmerican Cancer Society,
the University of California at San Diego, and the Cty of Hope.
The Form 706 al so reported, with respect to individual
noncharitabl e beneficiaries, that Sharon Conm ngs received

$95, 529 and Jeffrey McCoy received $535,565 fromthe estate.



- 8 -
During relevant tines, Ms. Mattson al so served as the

appoi nted conservator for the person and estate of Hel en Adans.
In this capacity, on Septenber 17, 1999, Ms. Mattson executed a
docunent entitled “DI SCLAI MER OF | NTEREST I N TRUST PROPERTY”.
The witing purported to disclaim®“an inconme interest only in the
residue of Trust “A” of the * * * ENGELMAN LIVING TRUST * * *
created by a Power of Appointnent executed by LEONA ENGELMAN on
February 5, 1998". The estate concedes that this attenpted
di sclaimer was untinely and “is noot”.

Di scussi on

| nclusion of Trust Assets in the Gross Estate

A. Ceneral Rul es

As a general rule, the Internal Revenue Code inposes a
Federal tax “on the transfer of the taxable estate of every
decedent who is a citizen or resident of the United States.”

Sec. 2001(a). The taxable estate, in turn, is defined as “the
val ue of the gross estate”, |ess applicable deductions. Sec.
2051. Section 2031(a) specifies that the gross estate conprises
“all property, real or personal, tangible or intangible, wherever
situated”, to the extent provided in sections 2033 through 2045.

Section 2033 broadly states that “The val ue of the gross
estate shall include the value of all property to the extent of
the interest therein of the decedent at the tine of his death.”

Sections 2034 through 2045 then explicitly mandate incl usion of
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several nore narrowy defined classes of assets. Anong these
specific sections are section 2036, which includes transfers
where the decedent retained the possession of, the enjoynment of,
or the right to designate persons who shall possess or enjoy
transferred property or incone therefrom section 2038, which
i ncl udes revocabl e transfers; and section 2041, which includes
property over which the decedent held a general power of
appoi nt nent .

However, inclusion of certain assets in the gross estate nmay
be avoi ded through operation of the disclainer provisions of the
I nt ernal Revenue Code. For purposes of the estate tax, section
2046 incorporates by reference section 2518, which reads in part:

SECTI ON 2518. DI SCLAI MERS.

(a) General Rule.--For purposes of this subtitle,

if a person makes a qualified disclainmer with respect

to any interest in property, this subtitle shall apply

Wi th respect to such interest as if the interest had

never been transferred to such person.

(b) Qualified D sclainmer Defined.--For purposes of
subsection (a), the term*®“qualified disclainer” nmeans

an irrevocabl e and unqualified refusal by a person to

accept an interest in property but only if--

(1) such refusal is in witing,

(2) such witing is received by the
transferor of the interest, his |egal
representative, or the holder of the legal title
to the property to which the interest relates not

later than the date which is 9 nonths after the
| ater of--
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(A) the date on which the transfer
creating the interest in such person is made,
or

(B) the day on which such person attains
age 21,

(3) such person has not accepted the interest
or any of its benefits, and

(4) as a result of such refusal, the interest
passes without any direction on the part of the
person maki ng the discl ai ner and passes either--

(A) to the spouse of the decedent, or

(B) to a person other than the person
meki ng the discl ai ner.

As pertains to the above-quoted section 2518(b)(3)
requi renment of no acceptance of benefits, regul ations further
provi de:

A qualified disclainmer cannot be made wth respect to
an interest in property if the disclaimnt has accepted
the interest or any of its benefits, expressly or
inpliedly, prior to making the disclainer. Acceptance
is mani fested by an affirmative act which is consistent
wi th ownership of the interest in property. Acts

i ndi cative of acceptance include using the property or
the interest in property; accepting dividends,
interest, or rents fromthe property; and directing
others to act with respect to the property or interest
in property. * * * The exercise of a power of

appoi ntment to any extent by the donee of the power is
an acceptance of its benefits. * * * [Sec. 25.2518-
2(d)(1), Gft Tax Regs.]

See also H Rept. 94-1380, at 67 (1976), 1976-3 C.B. (Vol. 3)

738, 801.
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B. Contentions of the Parties

For purposes of the instant case, the estate concedes on
brief that “if Leona accepted the disclainmed property, the
property of Trust B is included in Leona’s gross estate under
| . R C. secs. 2036 and 2038.” Accordingly, the dispute of the
parties centers primarily on whether decedent manifested
acceptance of the assets purportedly disclainmed wthin the
meani ng of section 2518(b)(3).

Respondent contends that the so-called power of appointnent
executed by decedent resulted in an acceptance violative of the
section 2518(b)(3) requirenent. Respondent asserts that when
decedent’ s exercise of the power becane effective and irrevocabl e
at her death, “there was a ‘manifestation of ownership and
acceptance of the benefits of the power.” Hence, it is
respondent’s position that any subsequent disclainer by the
executor of decedent’s estate was not qualified under section
2518.

Conversely, the estate advances three principal argunents as
to why no acceptance occurred in the circunmstances here. The
estate maintains that the power of appointnment did not result in
an acceptance because: (1) Execution of the power did not itself
mani f est any dom ni on and control over the property, nor did
exerci se of the power ever becone effective due to the relation-

back doctrine under State |law, (2) execution of the power was not
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specific to M. Engelman’s property; and (3) execution of the
docunent shoul d not be characterized as the exercise of a power
of appointnent, due to the extent of decedent’s rights in Trust
A

C. Analysis

The estate’s point that execution of the power of
appoi ntnment did not itself constitute an acceptance rests on
Exanple (7) of section 25.2518-(2)(d)(4), Gft Tax Regs., which
provi des:

Exanple (7). On January 1, 1980, A created an
irrevocable trust in which B was given a testanentary
general power of appointnent over the trust’s corpus.

B executed a will on June 1, 1980, in which B provided

for the exercise of the power of appointnment. On

Septenber 1, 1980, B disclainmed the testanentary power

of appointnent. Assum ng the remaining requirenents of

section 2518(b) are satisfied, B s disclainmer of the

testanmentary power of appointnment is a qualified

di scl ai nmer.
From the foregoing exanple, the estate deduces that execution of
a revocabl e instrunment providing for the exercise of a
testanmentary power of appointnent effective at death does not
preclude a | ater disclainmer of such power. Yet respondent does
not argue otherw se, pointing out that nmerely executing an
anbul atory instrunent does not constitute acceptance because the
instrument is subject to revision.

Nor does there seemto be any significant disagreenent

bet ween the parties about the corollary principle that an

exerci se of a power of appointnent which has becone effective may
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be deened an acceptance. |In fact, the estate naintains that it
may be inferred fromthe above exanple that the regul atory
| anguage in section 25.2518-2(d), G ft Tax Regs., describing the
exerci se of a power of appointnent as an acceptance of its
benefits, “applies only to an exercise that has becone
effective.” Rather, the estate clains that the exercise of the
power in this case never becane effective, while respondent takes
t he opposite view

Under California |law, a power of appointnent is generally
revocabl e until the property subject thereto has been transferred
or has becone distributable pursuant to exercise of the power.
Cal. Prob. Code sec. 695 (West 2002). The power at issue in this
case states that it was to take effect at the surviving settlor’s
death. As previously indicated, the estate’s contention that
decedent’ s exercise of her power of appointnent never becane
effective rests on the rel ation-back doctrine under State |aw.
Cal . Prob. Code section 282(a) (Wst 2002) provides:

Unl ess the creator of the interest provides for a

specific disposition of the interest in the event of a

di sclainmer, the interest disclained shall descend, go,

be distributed, or continue to be held (1) as to a

present interest, as if the disclaimant had predeceased

the creator of the interest or (2) as to a future

interest, as if the disclainmnt had died before the

event determning that the taker of the interest had

becone finally ascertained and the taker’s interest

i ndef easi bly vested. A disclainer relates back for al

purposes to the date of the death of the creator of the

disclainmed interest or the determ native event, as the
case may be.
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On the basis of the above statute, the estate maintains that the
power of appoi nt nent decedent signed on February 5, 1998, never
becane effective because the disclainmer subsequently executed by
Ms. Mattson related back to M. Engel man’s death on Decenber 30,
1997, and therefore nust be treated as predating the exerci se.

At the outset, we note that the State | aw doctrine of
relati on back can have no potential applicability to this case
unl ess the purported disclainmer was effective for State | aw
purposes. Additionally, this Court has held as a general rule
that a disclainer will not be treated as qualified under section
2518 unless it is effective under applicable |local |aw, since
State | aw determ nes whether a property interest has passed.

Estate of Bennett v. Conmi ssioner, 100 T.C 42, 67 (1993); Estate

of Chanberlain v. Commi ssioner, T.C Meno. 1999-181, affd. 9 Fed.

Appx. 713 (9th Cir. 2001). Hence, as a threshold matter, we
consider the requirenents for a valid disclainmer under California
law. As pertinent here, Cal. Prob. Code section 285 (Wst 2002)
contains restrictions on the ability of a donee to nmake a
di scl ai ner:
(a) A disclainmer may not be nade after the
beneficiary has accepted the interest sought to be
di scl ai ned.
(b) For the purpose of this section, a beneficiary
has accepted an interest if any of the follow ng occurs

before a disclainer is filed with respect to that
i nterest:
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(1) The beneficiary, or sonmeone acting on behalf
of the beneficiary, makes a voluntary assignment,
conveyance, encunbrance, pledge, or transfer of the
interest or part thereof, or contracts to do so;
provi ded, however, that a beneficiary will not have
accepted an interest if the beneficiary nmakes a
gratui tous conveyance or transfer of the beneficiary’s
entire interest in property to the person or persons
who woul d have received the property had the
beneficiary made an otherw se qualified disclainer
pursuant to this part.

* * * * * * *

(3) The beneficiary, or sonmeone acting on behalf
of the beneficiary, accepts the interest or part
t hereof or benefit thereunder.
Thus, California |law, |ike Federal |aw, incorporates a rule
denying the effectiveness of a disclainer in situations
evi dencing a prior acceptance of benefits.
The foregoing statute was recently interpreted by the Court

of Appeals for the Ninth Circuit, to which appeal in the instant

case would normally lie, in Cassell v. Kolb (In re Kolb), 326

F.3d 1030 (9th Cr. 2003). There, in the context of a bankruptcy
proceedi ng, the Court of Appeals considered whether certain acts
by a debtor constituted acceptance of a contingent interest in
trust assets and thereby prevented the debtor fromlater
disclaimng the property. 1d. at 1033-1034. The appellate court
focused on construction of the “broad ‘catch-all’ |anguage” in
Cal. Prob. Code section 285(b)(3). [d. at 1037. After first
noting the dearth of California caselaw on the statute, the Court

of Appeal s engaged in an extensive analysis of the |anguage and
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hi story of the provision, as well as of constructions of simlar
enactnents by other States. 1d. at 1037-1041. The Court of
Appeal s then concl uded:

we think the | anguage of § 285(b)(3), the definitions

i ncorporated by the Uniform Di sclainmer of Transfers
Act, and the decisions construing anal ogous state
probate codes, all denponstrate that the California

| egi slature intended to prohibit the disclainmer of an

i nterest accepted through conduct by a beneficiary
inplying an intent to direct or control the property in
a manner that conveys nore than a de mnims benefit to
the beneficiary or a third party. * * * Application of
this standard is a fact-sensitive inquiry that centers
on the conduct of the beneficiary, and the result of
such conduct. [ld. at 1039.]

Applying the just-described rule to the facts before it, the
Court of Appeals held that the debtor’s declaration of an
interest in the disputed trust on several |oan applications
constituted an acceptance of his contingent interest in the trust
assets. 1d. at 1041. Further, according to the appellate court:
“That acceptance of ‘part’ of the contingent interest thus made
his later disclainmer ineffective under 8 285(b)(3) of the
California Probate Code, because acceptance of a part of, or
benefit under, the interest constitutes acceptance of the
interest inits entirety.” I|d.

Here, the Court is satisfied that decedent woul d be
consi dered under California |law to have accepted her interest in,
and power of appointnent over, all of the assets contained in
Trust A. Decedent executed a power of appointnment which on its

face provides for disposition of the assets of Trust Ain their
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entirety. She died w thout having anended the docunent’s
| anguage or in any way restricted its reach. Such conduct is
reasonably interpreted as inplying an intent to direct or control
the property in a manner that conveys nore than a de mnims
benefit to the third parties nanmed in the power of appointnent.
Hence, the subsequent disclainmer would | ack efficacy for State
| aw pur poses, and the rel ation-back doctrine would not apply.

Mor eover, regardless of the validity of decedent’s
di scl ai mer under State statutes, caselaw indicates that the
rel ati on-back concept is entitled to only limted recognition for
Federal tax purposes. W acknow edge that, as pointed out by the
estate, this Court has relied on the doctrine in determning the
requi site signatory beneficiaries for a valid special use

val uati on el ection under section 2032A McDonal d v.

Commi ssioner, 89 T.C 293, 304-305 (1987), affd. in part on this

issue and revd. in part on other grounds 853 F.2d 1494 (8th G
1988) .

In McDonald v. Commi ssioner, supra at 304-305, we held

insufficient an election signed by the original disclaimng
beneficiary, and not the ultimte recipients, of property to
which the election related. W reasoned that the el ection was
intended to evidence the witten consent of those parties
obtaining an interest in the property to be personally liable for

any recapture tax inposed on later disposition or change in use
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of the property. 1d. Practical and adm nistrative concerns
dictated that we define the interested parties in view of State
rel ati on-back | aws.
Nonet hel ess, the U. S. Suprene Court has sunmarized the
br oader policy concerning the rel ation-back doctrine in Federal
tax contexts as foll ows:

Cases like Jewett [v. Conm ssioner, 455 U S. 305
(1982)] and this one illustrate as well as any why it
is that state property transfer rules do not translate
into federal taxation rules. Under state property
rules, an effective disclainer of a testanentary gift
is generally treated as relating back to the nonent of
the original transfer of the interest being disclained,
having the effect of canceling the transfer to the
disclaimant ab initio and substituting a single
transfer fromthe original donor to the beneficiary of
the disclainmer. Although a state-law right to disclaim
wi th such consequences m ght be thought to follow from
the comon-law principle that a gift is a bilateral
transaction, requiring not only a donor’s intent to
gi ve, but also a donee’s acceptance, state-|aw
tolerance for delay in disclaimng reflects a | ess
theoretical concern. An inportant consequence of
treating a disclainmer as an ab initio defeasance is
that the disclaimant’s creditors are barred from
reaching the disclained property. The ab initio
di sclaimer thus operates as a legal fiction obviating a
nore straightforward rule defeating the clains of a
disclaimant’s creditors in the property disclai ned.

The principles underlying the federal gift tax
treatnent of disclainers |ook to different objects,
however. As we have al ready stated, Congress enacted
the gift tax as a supplenent to the estate tax and a
means of curbing estate tax avoi dance. Since the
reasons for defeating a disclaimant’s creditors would
furnish no reasons for defeating the gift tax as well,
the Jewett Court was undoubtedly correct to hold that
Congress had not nmeant to incorporate state-|aw
fictions as touchstones of taxability when it enacted
the Act. Absent such a legal fiction, the federal gift
tax is not struck blind by a disclainmer. * * * [United
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States v. Irvine, 511 U. S. 224, 239-240 (1994),;
citations and fn. ref. omtted.]

The instant case fails to present any conpelling

consi derations of the nature seen in McDonald v. Conmni ssi oner,

supra. Nor would recognition of the rel ation-back concept serve
to advance the object of protecting the disclained assets from
the reach of decedent’s State-law creditors. Accordingly,
precedent does not justify use of the rel ation-back doctrine in
t hese circunstances to relieve decedent of the effects of having
exerci sed her power of appointnent.

Havi ng concl uded that the legal fiction of relation back
shoul d not be enployed to prevent decedent’s power of appoi ntnment
frombecomng effective at her date of death, the Court is
satisfied that such effective power should be construed as an
acceptance of the Trust A property wthin the nmeaning of section
2518. Regul ations under that section nmake explicit reference not
only to exercise of a power of appointnent but also nore
generally to “directing others to act wwth respect to the
property or interest in property” as marks of acceptance. Sec.
25.2518-2(d) (1), Gft Tax Regs. Decedent’s conduct falls within
t hese gui del i nes.

Moreover, the estate’s further argunent that decedent’s
execution of the power fails as an acceptance because it was not
specific to M. Engelman’s property is m splaced on account of

the timng issues inherent in the preceding discussion. The
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estate all eges that because the power of appointnment sinply
applied “to whatever property happens to be in Trust A on the
death of Leona and m ght not apply to any of Sanuel’s property”,
nothing in the docunent’s execution signaled that decedent
cl ai mred ownership of M. Engelman’s property. Yet our focus is
not on when the power was executed but on the date of decedent’s
death when it becane effective. Wen decedent died w thout
having revoked or limted the docunent, and the power on its face
di sposed of all property in Trust A now alleged to be part of her
gross estate, she asserted control over all the relevant assets.

In the alternative, the estate seeks to avoid the result
stenm ng from characterization of the February 5, 1998, docunent
as the exercise of a power of appointnent that becane effective
at decedent’s death by arguing that, on account of the extent of
her rights in Trust A, decedent could not have held or exercised
a power of appointnent. The estate’s contentions are founded in
| arge part on the State | aw doctrine of nerger. GCenerally, where
an equitable and | egal estate becone united in a single person,
i.e., where the sole beneficiary is also the sole trustee, the

two interests nerge and the trust termnates. Nellis v. Rickard,

66 P. 32, 33 (Cal. 1901); 60 Cal. Jur. 3d, Trusts, sec. 286.
The estate alleges: *“Because Sanuel left his property to
Trust A where Leona had an i nmmedi ate and unrestricted right of

withdrawal, there was no restriction on Leona's current interest



- 21 -
in the property to support the granting of a separate power of
appoi ntnent in the sanme property.” Rather, the estate woul d have
us view decedent’s rights over Trust A as a power to alter
amend, or revoke the trust.?

However, California by statute provides an exception to the
doctrine of nerger:
If a trust provides for one or nore successor
beneficiaries after the death of the settlor, the trust

is not invalid, nerged, or termnated in either of the
foll ow ng circunstances:

* * * * * * *

(b) Where there are two or nore settlors, one or
nore of whom are trustees, and the beneficial interest
in the trust is in one or nore of the settlors during
the lifetime of the settlors. [Cal. Prob. Code sec.
15209 (West 1991).]

OQperation of this statute is illustrated by Amto O nanent al

Iron, Inc. v. Wng, 31 Cal. Rptr. 2d 564 (Ct. App. 1994). There,

upon his nother’s death, M. Wng becane the sole trustee of a
trust with respect to which he held a life income interest; a
power to invade principal for support, health, or maintenance;
and a testanentary power of appointnent exercisable in favor of
any persons other than hinself, his estate, or his creditors.

Id. at 566-567. If M. Wng failed to exercise the power of

1 W further note that acceptance of the prem ses underlying
this argunment could lead to inclusion of the assets of the |iving
trust, in their entirety, in decedent’s gross estate under other
rules, such as those which can apply under secs. 2031 and 2033 as
t hough decedent owned the property outright.
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appoi ntment, the trust instrument provided that the corpus should
go to his children in equal shares. |d. at 566

G ven these facts, the court of appeal enphasized that
“persons in existence, who are specifically designated in a trust
instrunment to take in default of the exercise of a power of
appoi ntnent by the hol der of the preceding estate, are
beneficiaries of that trust and acquire vested renai nder
interests, although their interests are subject to conplete
divestnent.” |d. at 569. Because M. Wng's children were
living when the trust was created, the court held the doctrine of
mer ger inapplicable, concluding that the children were additional
beneficiaries of the trust whose interests could not be
di sregarded. [d. at 569-570.

We see no material distinction between the situation at

issue in AiMmco Ornanental lron, Inc., and that presented here.

Like M. Wng, decedent was granted a life incone interest in, a
power to invade, and a power of appointnment over the rel evant
trust. Although decedent’s powers were in some respects broader
than those of M. Wng, none of the differentiating features
figured in the California court’s analysis. The crucial
simlarity lies in the fact that the two trust instrunments both
named beneficiaries in existence at the tine of execution to take
if the respective powers of appointnment were not exercised.

These vested future interests were sufficient in Aommco O nanent al
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Iron, Inc., to prevent nerger. The nam ng of default
beneficiaries here, under the Trust B provisions, should yield an
identical result.

The estate al so makes the further contention that, even
apart fromthe nerger doctrine, “Leona’ s unlimted right of
wi t hdrawal over all of Trust A (and her rights to alter, amend or
revoke Trust A) and her failure to withdraw the property made her
effectively the settlor of all property of Trust A and elim nated
the distinction of his former property or hers.”?2 A fortiori,
the estate alleges that as sole settlor of Trust A decedent was
unable to grant a power of appointnent to herself over the
property therein.

Yet, the estate has cited no California authority indicating
that courts of that State would disregard the actual parties and
the express drafting of the instrunent at issue. Additionally,
as respondent points out, the definitions with respect to powers
of appointnment contained in Cal. Prob. Code section 610 (\West
2002) appear to contenplate that an individual’s retai ned power
to direct disposition of his or her property would be
characterized as a power of appointnent. See Cal. Prob. Code
sec. 610(e) (“*Donor’ neans the person who creates or reserves a

power of appointnent.”); Cal. Prob. Code sec. 610(d) (“‘Donee’

2 See supra note 1.
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means the person to whom a power of appointnment is given or in
whose favor a power of appointnent is reserved.”).

D. Concl usi on

We concl ude that decedent’s execution of the docunent
entitled “PONER OF APPO NTMENT”, which becane effective upon and
by reason of her death, constituted an acceptance of the property
in Trust Awithin the neaning of section 2518. Consequently, the
| ater attenpted disclainmer by her executor was not qualified for
Federal estate tax purposes. The trust assets of approximately
$617, 317 that were the subject of the disclainer are therefore
i ncl udabl e in decedent’s gross estate.

1. Deductions Fromthe Gross Estate for Charitable Gfts

A. Ceneral Rul es

Section 2055(a) provides a deduction fromthe gross estate
for the val ue of bequests, |egacies, devises, or transfers to,
inter alia, (1) the United States or a political subdivision
t hereof, for public purposes; (2) corporations organized and
operated exclusively for religious, charitable, scientific,
literary, or educational purposes; and (3) trustees or fraternal
organi zations, but only if the gifts are to be used exclusively
for religious, charitable, scientific, literary, or educational
pur poses. Sec. 2055(a)(1l), (2), and (3). Federal courts have
construed gifts to foreign political units, when clearly

restricted to charitable purposes, as gifts in trust within the
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meani ng of section 2055(a)(3). E.g., Kaplun v. United States,

436 F.2d 799 (2d Cr. 1971); Natl. Sav. & Trust Co. v. United

States, 193 CGt. d. 775, 436 F.2d 458 (1971). The Internal
Revenue Service has adopted this position, as follows: “A
deduction is allowabl e under section 2055 of the Code wth
respect to a transfer of property to a foreign governnent or
political subdivision thereof for exclusively charitable
purposes.” Rev. Rul. 74-523, 1974-2 C B. 304. Conversely,
“where the use of such property is not limted to exclusively
charitabl e purposes within the neaning of sections 2055(a)(2) and
2055(a)(3)”, the deduction will be disallowed. 1d.

B. Contentions of the Parties

The estate argues that if the assets transferred to Trust B
are included in decedent’s gross estate, charitable deductions
are allowable for the bequests thereunder to the Anerican Cancer
Society, Yale Law School, and the State of Israel. It is the
estate’s position that even if the disclainmer was not qualified
under section 2518, it was nonetheless effective for State | aw
purposes. Therefore, according to the estate, decedent is
treated as having nmade gifts to the correspondi ng beneficiaries
when property was distributed pursuant to the terns of Trust B.

Respondent cites three principal reasons why the
distributions made to entities specified in Trust B do not yield

charitabl e deductions. The estate responds to each such
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allegation. First, respondent maintains that the explicit
| anguage of the trust agreenent precludes any argunent that a
di scl aimer not effective under section 2518 can, nonethel ess, be
effective under State law to bring into operation the provisions
of Trust B. The trust instrument states that allocation to Trust
B woul d occur in the event that the surviving settlor
“effectively disclains (under Code Section 2518 or any successor
provision then in effect)”. The estate counters that the
foregoing terns create no express requirenent but only an
inference, alerting the trustee to be aware of the statute.

Second, respondent contends that even if the disclai ner was
effective under State |aw, the property at issue passed to Trust
B as a result of a discretionary act of the executor in making
t he disclainmer, and not because of an act by decedent. It is
respondent’s position that decedent’s own actions in executing
t he power of appointnment and her subsequent death caused al
property to be treated at that tinme as subject to the Trust A
provisions. To this point, the estate once again responds with
reference to the relation-back doctrine.

Third, with respect to the distribution to the State of
| srael, respondent avers that a deduction is not allowable in any
event because Trust B provides only for an unrestricted gift.
Accordi ngly, respondent characterizes the gift as having failed

the requirenent that the donor restrict use of a gift nade to a
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foreign government to charitable uses. The estate, in contrast,
al l eges that any such failure is cured by the follow ng text of
Deci sion 6171 of the Cabinet of the Governnent of the State of

| srael (Decision 6171), dated Cctober 1995 (a copy and
transl ati on of which have been stipulated by the parties):

2.(a) Estates for the benefit of the State, whether or
not the testator has specified the ultinmte purpose,
shal | be designated by the Adm ni strator GCeneral
Mnistry of Justice, for the purposes and to the bodies
as determ ned by the Public Commttee as hereinafter
provi ded. Where the testator has specified the object,
the allocation shall be made within the scope of that
obj ect .

(b) I'n estates for the benefit of the State where the
testator has not specified their object or where the
object is incapable of fulfillnment, the Commttee shal
make the designation exclusively for charitable

pur poses, nanely - welfare, education, health, culture,
religion, science, art and the advancenent of all other
humani tari an and soci al ai ns.

(c) Monies fromestates shall not be designated in
substitution of nonies that have been budgeted in the
St at e Budget and shall not be designated for the

financing of activities which are directly carried out
by Governnent M nistries.

C. Analysis

Regul ati ons pronul gated under section 2055 clarify that a
deduction is allowed under the statute “for the value of property
included in the decedent’s gross estate and transferred by the
decedent during his lifetime or by wll”. Sec. 20.2055-1(a),
Estate Tax Regs. (enphasis added). Courts |ikew se have declined
to permt deductions where the anobunts passing to charity turned

upon the actions either of the decedent’s personal
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representatives, see Estate of Marine v. Conm ssioner, 97 T.C

368, 378-379 (1991), affd. 990 F.2d 136 (4th Cr. 1993), or of

beneficiaries of the estate, see Bach v. MG nnes, 333 F.2d 979,

983-984 (3d Cir. 1964).

Here, we agree with respondent that the circunstances of
this case preclude treating the anmounts received by the Trust B
beneficiaries as having been transferred by decedent. Rather,
the record reveals that those naned in Trust B obtai ned
di stributions on account of discretionary acts by Ms. Mattson.

By the terns of the Engel man Living Trust, allocation to Trust B
was conditioned on an effective disclainmer under section 2518.

Ms. Mattson’s decision to place assets in Trust B and ultimtely
to distribute the property to the nanmed beneficiaries
consequently did not occur within the framework of the trust
instrunment. The estate’ s suggestion that we disregard the
witten | anguage as nerely an advisory rem nder to the trustee is
unsupported and unconvincing. The relevant docunents do not show
that a State | aw disclainmer could suffice to render operative the
provi si ons of Trust B.

Furthernore, even if a disclainmer effective under State
statutes could operate to transfer assets from Trust Ato Trust B
within the confines of the witten agreenent, we have already
concl uded that the disclainmer executed here would not be

recogni zed under pertinent California law. As a result,
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decedent’ s disposition of the Trust A corpus by neans of her
power of appoi ntnent becane irrevocable at her death and cannot,
on account of the relation-back doctrine, be disregarded.
Decedent acted to transfer the property of Trust A to those naned
in her power of appointnment, rather than to Trust B and its
beneficiaries. M. Mttson’s actions to do otherw se cannot be
attributed to decedent.

As pertains to the gift to the State of Israel, caselawis
contrary to the estate’s position. The donor, not the donee,
must restrict use of the gift to charitable purposes. The
foregoing principle has been recogni zed by Federal courts both in
construing the predecessor of section 2055 in the Revenue Act of
1926, ch. 27, sec. 303, 44 Stat. 72, and in interpreting section

2055 itself. See Contl. Ill. Natl. Bank & Trust Co. v. United

States, 185 C. O. 642, 403 F.2d 721 (1968); Levey v. Smth, 103

F.2d 643 (7th Gr. 1939). As stated in an early pronouncenent:

Plaintiff urges that the statutory test “is the
use to which the property is to be put.” In our view
the test is: For what purpose is the property devised?
Consequently, a declaration by the donee that property
will be used for a charitable purpose cannot determ ne
the use for which it was bequeathed. It is the act of
the testator that determ nes, for purposes of
deduction, whether gifts or contributions which have
been bequeathed to a | egatee “are to be used”
exclusively for religious, charitable and educati onal
purposes. W do not hold that parol evidence is not
adm ssible for the purpose of show ng that a bequest,
absolute on its face, was in fact intended by the
testator and understood by the | egatee to be burdened
by a trust. But such evidence to be nmaterial nust
relate to words or acts of the testator and nust tend
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to disclose the purpose of the testator in using the
testanentary | anguage. * * * [Levey v. Smth, supra at
648; fn. ref. omtted.]

To li ke effect:

The fact that the gift involved here was used for
a charitabl e purpose presents plaintiff’s nost
appealing argunent. But this is not sufficient to neet
the requirenents of sec. 2055(a)(3). |If the right to
make the deduction could be nmet by showing only a
charitabl e use of the contribution, the applicability
of the estate tax in all simlar situations would
depend upon the vagaries of post-estate planning. The
testator, and he alone, nust order the recipient to
hold or use the contribution exclusively for charitable
pur poses. Further, the statute does not permt the
deduction unless it is shown that the testator intended
that the gift be used exclusively for a charitable
project. * * * [Contl. Ill. Natl. Bank & Trust Co. V.
United States, supra at 725-726; enphasis added.]

Here, the language in the trust agreement pertaining to the
foreign bequest reads in its entirety: “The remainder of the
Trust Estate shall be distributed to the STATE OF | SRAEL.” Thus,
t he governing instrunment is devoid of any restrictions
circunscribing uses of the gift. Mreover, the record contains
no evidence fromwhich it can be inferred that decedent intended
tolimt the contribution to charitable purposes. It is
not ewort hy that Decision 6171, on which the estate relies, did
not cone into being until October 1995, long after the provision
granting the residue of Trust Bto the State of |Israel was
executed as part of the Engel man Living Trust on January 10,
1990. Accordingly, Decision 6171 sheds no |ight on decedent’s

intentions and, as a unilateral declaration by the donee, is
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insufficient in and of itself to satisfy the requirenents of
section 2055.

D. Concl usi on

For the reasons di scussed above, the estate is not entitled
to charitabl e deductions for the anpbunts distributed to
beneficiaries naned in Trust B of the Engel man Living Trust.

To reflect the foregoing and concessi ons,

Deci sion will be entered

under Rul e 155.




