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Ps granted two facade easenents to a qualified
conservation organi zation and clai ned a $154, 350
charitable contribution deduction on their 2004 Federal
income tax return. R determined a deficiency, in part,
on the basis that Ps overstated the anmount of their
charitable contribution deduction, and R subsequently
asserted an accuracy-rel ated penalty under sec. 6662,
|. R C

Held: Ps are liable for the deficiency.

Hel d, further, Ps are not liable for that portion
of the accuracy-rel ated penalty under sec. 6662,
|. R C, that relates to the disallowed charitable
contribution deduction.
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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VWHERRY, Judge: In 2004 petitioners granted facade easenents
wWith respect to two properties in the Capitol H Il Hi storic
District of Washington, D.C. They clainmed a $154, 350 charitable
contribution deduction on their 2004 Federal income tax return
for doing so. Respondent disallowed the deduction and determ ned
a Federal income tax deficiency of $58,896 for 2004. This case
is before the Court on a petition for redeterm nation of that
deficiency. |In addition, respondent affirmatively asserted in
his June 3, 2008, answer that petitioners are also |liable for an
$11, 779 accuracy-rel ated penalty pursuant to section 6662(a) for
2004.%* The issues for decision are whether petitioners are
liable for (1) the Federal incone tax deficiency and (2) the

accuracy-rel ated penalty.?

'Unl ess otherwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the tax year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

2On their 2004 Federal inconme tax return, petitioners also
clainmed a $137,172 nonpassive loss related to a broadcasting
conpany that they partially own. Respondent determ ned that the
| oss was actually attributable to a passive activity and treated
it as a passive activity loss. Petitioners concede that they did
not materially participate in the broadcasting conpany in 2004,
(continued. . .)
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FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts and acconpanyi ng exhi bits are hereby incorporated by
reference into our findings. At the tinme the petition was filed,
petitioner Billy Evans resided in Florida and petitioner Renetta
Evans resided in California. The parties have stipul ated that
the appropriate venue for any review of our decision in this
matter will be the U S. Court of Appeals for the El eventh

Circuit. See sec. 7482(b)(2); Golsen v. Conmi ssioner, 54 T.C

742, 757 (1970), affd. 445 F.2d 985 (10th Cir. 1971).
Petitioner Billy Evans purchased a single-fam |y rowhouse in
Washi ngton, D.C., on Decenber 29, 1995. Petitioners purchased

anot her single-famly rowhouse in Washington, D.C., on June 7,

2(...continued)
as defined by sec. 1.469-5T(a), Tenporary |Incone Tax Regs., 53
Fed. Reg. 5725 (Feb. 25, 1988). They indicated in their petition
and in the stipulation of facts, however, that they sought to
chal l enge the validity of the regulation. Despite being rem nded
at the end of the trial of the inportance of briefing the purely
|l egal validity issue, petitioners nmake no nention of it in their
brief or reply brief. Accordingly, and w thout know ng the
specifics of petitioners’ validity argunent, we deemit conceded.
See Levin v. Conmm ssioner, 87 T.C 698, 722-723 (1986) (citing
Rul e 142(a) for the proposition that because “petitioners have
made no argunment with respect to * * * deductions clained * * *
[, they] are deened to have conceded their nondeductibility”),
affd. 832 F.2d 403 (7th Gr. 1987); Zinmrerman v. Conm ssioner, 67
T.C. 94, 104 n.7 (1976) (noting “that petitioners alleged in
their petition that their use of * * * [a particular] nethod in
conputing the depreciation deductions clainmed on their returns
was proper and that respondent erred in” disallow ng these
deductions. “However at trial and on brief they nmade no argunent
in this regard and we deemthemto have conceded this issue.”).
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2004. Both properties are in the Capitol H Il H storic District
of Washington, D.C. On Decenber 29, 2004, petitioner Billy Evans
executed two “Conservation Deed of Easenent” docunments and
petitioner Renetta Evans executed one of the two “Conservation
Deed of Easenent” docunments. These docunents were intended to
grant facade easenents to Capitol Historic Trust, Inc., with
respect to the two properties.

On their joint 2004 Form 1040, U.S. Individual Incone Tax
Return, petitioners clained a $154, 350 charitable contribution
deduction attributable to the facade easenents. Petitioners
attached page 2 of two Forns 8283, Noncash Charitable
Contributions, to their return.® On January 10, 2008, respondent
issued a notice of deficiency determning, inter alia, that the
cl ai med $154, 350 charitable contribution deducti on was not
allowable. Petitioners filed a tinely petition for
redeterm nation of the deficiency on April 7, 2008. A trial was
held on January 14, 2009, in Tanpa, Florida. The parties

subm tted opening briefs and reply briefs.

The two Forns 8283 showed appraised fair market val ues of
$67, 100 and $87, 230, respectively, for the two facade easenents,
for a total of $154,330. However, Item 16, Gfts to Charity,

O her than by cash or check, of Schedule A Item zed Deducti ons,
to the Form 1040 showed a total of $154,350. W surm se that the
$20 di screpancy arose froman error in reading the handwitten
figure of $87,230 on the second Form 8283 as $87, 250 i nst ead.



OPI NI ON

Applicable Law

Section 170 allows a deduction for a qualified conservation
contribution that a taxpayer makes during the taxable year.
Sec. 170(c), (f)(3)(B)(iii), (h). The value of a qualified
conservation contribution “is the fair market value of the
per petual conservation restriction at the time of the
contribution.” Sec. 1.170A-14(h)(3)(i), Incone Tax Regs.

Fair market value “is the price at which the property would
change hands between a willing buyer and a willing seller,
nei t her bei ng under any conpul sion to buy or sell and both having
reasonabl e knowl edge of relevant facts.” Sec. 1.170A-1(c)(2),
| ncone Tax Regs. Although the fair market val ue of a facade
easenent woul d ideally be based on the sale prices of conparable
easenents, sec. 1.170A-14(h)(3)(i), Inconme Tax Regs., such
information is sel dom avail abl e because conservation easenents
are typically granted by deed of gift rather than sold, Sym ngton

v. Comm ssioner, 87 T.C. 892, 895 (1986). A common alternative

is the before-and-after approach, which conpares the fair narket
val ue of the easenent-encunbered property before it is encunbered

by the easenent and after. Stanley Wrks & Subs. v.

Conmi ssi oner, 87 T.C. 389, 399 (1986); sec. 1.170A-14(h)(3)(i)

and (ii), Incone Tax Regs.
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The parties dispute (1) whether the facade easenents were
qual i fied conservation contributions under section 170(h); (2)
whet her petitioners satisfied the substantiation requirenment of
section 170(f); and (3) what the fair market values of the facade
easenents were at the tinme of their contribution.

1. Burden of Proof

Deductions are a matter of |egislative grace, and a taxpayer
bears the burden of proving entitlement to any clai ned exenptions

or deducti ons. | NDOPCO, Inc. v. Conmi ssioner, 503 U.S. 79, 84

(1992). Moreover, the Comm ssioner’s determ nation of value is
normal Iy presuned correct, and the taxpayer bears the burden of
proving that the determ nation is incorrect. See Rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933); Schwab v.

Conmi ssioner, T.C. Menp. 1994-232.

Under section 7491(a), the burden may shift to the
Comm ssioner with respect to factual matters if the taxpayer
produces credible evidence and neets several other requirenents.
The Conmm ssioner al so bears the burden of proof with respect to
any new matter that is not raised in the notice of deficiency but
that either increases the original deficiency or requires the
t axpayer to present different evidence. See Rule 142(a); Shea v.

Comm ssioner, 112 T.C 183, 197 (1999); Wayne Bolt & Nut Co. v.

Commi ssioner, 93 T.C. 500, 507 (1989); see also sec. 7522.
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Petitioners argue that the burden of proving the fair market
val ues of the facade easenents shifts to respondent under section
7491(a) because they presented credi ble evidence of the fair
mar ket val ues. As described bel ow, however, petitioners failed
to present credible evidence of fair market values. Accordingly,
t he burden of proof does not shift under section 7491(a).

Petitioners also argue that respondent bears the burden of
proof wth respect to the fair market values of the facade
easenent s because respondent failed to raise the issue in the
notice of deficiency. |In the Explanation of Adjustnents attached
to the notice of deficiency, respondent stated: “It is
determ ned that you did not establish that the anmount of
$154, 350. 00 was (a) a contribution, and (b) paid during taxable
year 2004.” Although respondent could have phrased his statenent
more explicitly, we find that the notice of deficiency adequately
apprised petitioners that the anount of the clainmed conservation
contribution deduction was at issue. The burden of proof with
respect to fair market values therefore remains with petitioners.

[11. Values of the Facade Easenents

Both parties have offered reports and testinony of expert
W tnesses to establish the anbunts of petitioners’ charitable
contributions. An expert’s opinions are admssible if they
assist the trier of fact to understand the evidence or to

determine a fact in issue. Fed. R Evid. 702. W eval uate
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expert opinions in light of each expert’s denonstrated
qualifications and all other evidence in the record. See Parker

v. Comm ssioner, 86 T.C. 547, 561 (1986). \Where experts offer

conpeting estimates of fair market value, we determ ne how to
wei gh those estimates by, inter alia, examning the factors they
considered in reaching their conclusions. See Casey V.

Commi ssioner, 38 T.C 357, 381 (1962). W are not bound by an

expert’s opinions and may accept or reject an expert opinion in
full or in part in the exercise of sound judgnment. See Helvering

v. Natl. Gocery Co., 304 U S 282, 295 (1938); Parker v.

Commi ssi oner, supra at 561-562. W may al so reach a

determ nati on of val ue based on our own exam nation of the

evidence in the record. Silverman v. Commi ssioner, 538 F.2d 927,

933 (2d Gir. 1976), affg. T.C Menp. 1974-285.

Petitioners called two expert witnesses: Sandy L. Lassere,
who prepared appraisal reports with respect to the facade
easenents, and Calvin Mark Lassere, who reviewed the reports.
Ms. Lassere has a marketing degree fromthe University of
Washington and is a certified residential appraiser in the
District of Colunbia and Virginia. She testified that she has
been appraising property for alnost 10 years and that she has
apprai sed upwards of 30 easenents. M. Lassere has a bachel or of
sci ence degree from Purdue University, is a certified genera

appraiser in the District of Colunbia, and has ot her appraisal
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licenses in Florida, Ceorgia, New York, North Carolina, Virginia,
and Maryland. M. and Ms. Lassere are coowners of CM. &
Associates, L.L.C., and serve as principal and president of the
firm respectively.

Ms. Lassere clainmed to have used both the conparabl e sal es
met hod and the before-and-after approach to val ue the facade

easenents.* On cross-exam nation, she admtted to a variety of

4Sec. 1.170A-14(h)(3)(i), Inconme Tax Regs., which authorizes
the use of the before-and-after approach, provides in relevant
part that

| f no substantial record of market-place sales is

avail able to use as a neaningful or valid conparison,
as a general rule (but not necessarily in all cases)
the fair market val ue of a perpetual conservation
restriction is equal to the difference between the fair
mar ket val ue of the property it encunbers before the
granting of the restriction and the fair market val ue
of the encunbered property after the granting of the
restriction. * * *

A cursory review of Ms. Lassere’s appraisal reports reveal s that
her so-call ed before-and-after analysis consisted nerely of
appl ying a percentage discount to the respective property’s
bef or e-donati on market value to account for the grant of the
facade easenent. W note that such a percentage di scount of a
property’s before-donation market val ue w thout any anal ysis
tying the percentage discount to the specific property involved
may not constitute a before-and-after val uation under the
regul ations, but in the light of our ultimate holding in this
case we need not pursue this any further. See Schei del nan v.
Comm ssioner, T.C Meno. 2010-151 (holding that the taxpayers
“failed to conply with the substantiation requirenents under
section 170(f) and section 1.170A-13, Incone Tax Regs.” because
the appraisal “report used only estinmates based on prior cases
and di spl ayed no i ndependent or reliable nethodol ogy applied to
the subject property as the basis for the valuation reached”);
cf. Simons v. Comm ssioner, T.C. Meno. 2009-208 (hol ding that
apprai sals that included “discussions of IRS practice and cases
(continued. . .)
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m st akes in her prepared reports, such as incorrectly describing
the restrictions inposed by the easenents,® nmaking inproper size
adj ustnments with respect to sales of several conparable
properties, and commtting nunmerous m scal cul ati ons and spelling
and ot her typographical errors. Her testinony also cast doubt on
the rigor and validity of her analysis. For exanple, she did not
adjust sale prices for anenities or garage parking, had
difficulty explaining and justifying the adjustnents she did
make, and did not review the deeds of easenent encunbering
conparabl e properties. In addition, Ms. Lassere’s testinony
also inplied, explicitly or inmplicitly, that she may have
prepared the appraisal reports w thout having personally

i nspected the properties;® relied on an inspection by, at the

4(C...continued)
of this Court concerning facade easenents” were nonet hel ess
sufficient to satisfy “the substantiation requirenents of section
170" because the appraisals also contained statistics gathered by
t he donee organi zation that the appraiser “took into account in
preparing the appraisals. The appraisals |likew se identify the
met hod of val uation used and the basis for the val uations
reached. ”).

Though her report indicates that the facade easenents
prohi bit “any extensions of inprovenments or erections of new or
additional exterior inprovenents of the property”, on cross-
exam nation Ms. Lassere acknow edged that this restriction
applied only to that portion of the houses visible fromthe
street and woul d not cover extensions or new inprovenents to the
rear of the houses.

Ms. Lassere and M. Lassere apparently personally
i nspected the two houses after Dec. 9, 2008, although their
witten reports had apparently been prepared by, and were dated
(continued. . .)
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tinme the properties were actually inspected, an unsupervised
trainee appraiser; incorrectly indicated in the reports that it
was she who had perforned the interior inspection; and clained in
the reports that the conditions for a qualified conservation
contribution had been satisfied though she failed to check these
condi ti ons. In fact, Ms. Lassere’ s testinony reveal ed that
despite her expressed experience she was unfamliar with the
regul atory requirenents that apply to an appraisal report
prepared to support a facade easenent donation. Further, she
used defined terns in her reports despite being unaware of their
techni cal tax meaning and inplications.

During her cross-exam nation, Ms. Lassere was asked by
respondent’s counsel whether she was “famliar with the Interna
Revenue Service’'s regulations regarding a qualified appraisal
report”. She replied by stating: “lI’mnot very famliar with
it.” Respondent’s counsel then pressed her and the foll ow ng
exchange ensued.

Q If | were to tell you that one of the requirenents

of a qualified appraisal report is that it be nmade

within a certain tinme period of the apprai sed donati on,

woul d that change your answer to it being a qualified

apprai sal report?

A Wul d it change ny answer?

Q Yes

5(...continued)
Dec. 9, 2008.
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A Vell, this is a retrospective appraisal

Q Right. To be a qualified appraisal report, it has
to be nmade within a certain tinme period.

A | understand that.

Q s this appraisal made in the appropriate tine
period to be —

A Yes it is.
When was it nade?

It was made as of Decenber 31, 2004.

Q 2 O

Wen was the appraisal report made?

*

* * * * * *

[ A'] Decenber 9, 2008.

Q That is alnost four years after the date of the
donati on?

A That’ s correct.

Subsequently, during Ms. Lassere’s cross-exan nation,
respondent’s counsel noted that “Your appraisal has the words
‘qualified real property interest’ in quotation marks” and asked
her whet her “those words nean sonething. |’ m asking what your
under standi ng of that definition is?” Ms. Lassere admtted that
her use of the defined term*“qualified real property interest” in
her appraisal reports “does not refer to the IRS. It refers to
the way in which I wite or convey information.”

Q Do you know that the words “qualified rea

property interest” is defined by the Internal Revenue

Code?

A | don’t have that definition here.
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Q Are you aware that a qualified real property

interest is a termdefined by the Internal Revenue

Code?

A | was not aware of that, no.

Q So its placenent in your report does not nean a

qualified real property interest within the neaning of

the Internal Revenue Code?

A Qoviously not, or I would have put the definition.

In the light of her admtted lack of famliarity with the
requi renents for a qualified appraisal report, her use of terns
wi t hout an understanding of their exact neaning, and the various
conceptual , nethodol ogi cal, and cal culation errors that she
acknow edged, we decline to give Ms. Lassere’s appraisal reports
any probative weight, and we find that her concl usions regarding
the fair market values of the facade easenent |ack credibility.
Al though M. Lassere testified at trial, he was not asked any
substantive questions by either party regarding the facade
easenents’ fair market val ues.

Petitioners also attenpt to prove the fair market val ues of
the easenents through two other appraisal reports, each of which
indicates that it was prepared by Douglas K Wod under the
supervi sion of John R Keegan. The two reports bear signature
dates of January 6 and 7, 2005, respectively, indicating that

both reports had been prepared before petitioners filed their

2004 incone tax return. Petitioners presumably relied on these
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reports to conplete Part 1l of their Fornms 8283 and M. Wod has
signed Part 111, Declaration of Appraiser, of each Form 8283.°
Petitioners, however, did not call either M. Wod or M.
Keegan, the identified authors of these reports, to testify at
trial. Accordingly, these reports are inadm ssible as evidence
of the fair market values of the facade easenments. See Van Der

Aa Invs., Inc. v. Comm ssioner, 125 T.C. 1, 6-7 (2005)

(indicating that an appraisal report would be inadm ssible as
evidence of fair market value if the author did not testify and
make hinsel f avail able for cross-exam nation); Droz v.

Comm ssioner, T.C Menp. 1996-81 (refusing to accept an apprai sal

report attached to a Federal inconme tax return where the author

‘M. Wbod's signature on both Forns 8283 bears a date of
of Jan. 5, 2005, a date before either of the two appraisal
reports was signed. Whether or not this fact has any inpact on
the validity of the respective Form 8283 as an “apprai sal
summary”, as defined in sec. 170A-13(c)(4), Incone Tax Regs., is
moot in this case because we hold the appraisal reports
i nadm ssi ble for purposes of establishing the fair market val ue
of the facade easenents and sustain respondent’s disall owance of
the entire anount of the clainmed charitable contribution
deduction. Further, the fact that the signature date on the
Forns 8283 precedes those of the appraisal reports does not
af fect our consideration of whether to accept the latter as a
“qualified appraisal”, as defined in sec. 1.170A-13(c)(3), Incone
Tax Regs. As explained infra note 13 and acconpanyi ng text, the
apprai sal reports were attached as exhibits to the stipulation of
facts for the purpose of determ ning whether they constituted
qual i fied appraisals under sec. 1.170A-13(c)(3), Inconme Tax
Regs., and the parties have stipulated that petitioners obtained
these reports on their respective signature dates, each of which
was before petitioners filed their 2004 incone tax return. Al so,
respondent has acknow edged that these reports neet the timng
requi renent for a qualified appraisal specified in sec. 1.170A-
13(c)(3)(iv)(B), Income Tax Regs.
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was not called as a witness at trial and was therefore not
avai l abl e to be cross-exam ned about his qualifications and
net hodol ogy) . 8

We note that ordinarily any encunbrance on real property,
howsoever slight, would tend to have sone negative effect on that
property’s fair market value. Even a nom nal encunbrance that is
pl aced by the current owner of the property would, at the very
| east, deprive a subsequent owner of the opportunity of placing a
simlar encunbrance on that property. However, petitioners have
failed to provide sufficient credible evidence with respect to
the fair market values of the facade easenents to neet their
burden of sustaining their clainmed charitable contribution
deducti on.

Respondent disallowed the entire anount of petitioner’s
cl ai mred deduction, and the burden was on petitioners to show that
this disallowance was in error. See Rule 142(a) ("“The burden of
proof shall be upon the petitioner, except as otherw se provided

by statute or determined by the Court”); Wlch v. Helvering, 290

U S at 115 (the Comm ssioner’s “ruling has the support of a

8Petitioners also point to (1) an excerpt froman Interna
Revenue Service Topical Tax Brief, entitled “Facade Easenent
Contributions” and (2) an excerpt froman Internal Revenue
Service “Market Segnent Specialization Program Audit Techni que
Quide” related to the rehabilitation tax credit. Even assum ng
petitioners could rely on such docunents, they do not rel ate
specifically to petitioners’ facade easenents and are therefore
i nadequat e evidence of fair market val ue.
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presunption of correctness, and the petitioner has the burden of

proving it to be wong”); see also Anselno v. Conm ssioner, 757

F.2d 1208, 1210-1211 (11th Cr. 1985) (taxpayer had the burden of
proving that the valuation of donated property should have been
hi gher than that stated in the notice of deficiency), affg. 80

T.C. 872 (1983); Philippi v. Comm ssioner, T.C Meno. 2003-257

(taxpayer failed to carry his burden of establishing he would be
entitled to disallowed deductions, since his testinony was not
reliable, and no exhibits on which he relied supported his
position with respect to his clainmed deductions). Because
petitioners have failed to neet their burden of proof, they are
not entitled to any deduction.?®

I'V. Accuracy-Related Penalty

Respondent asserted in his June 3, 2008, answer that
petitioners were liable for an $11,779 accuracy-rel ated penalty

under section 6662(a).!° Section 6662(a) inposes an accuracy-

°ln the light of this finding, we need not address the other
i ssues addressed by the parties. W also need not address
respondent’s notion at trial to strike certain pages from Ms.
Lassere’ s apprai sal reports on the grounds that she was not the
aut hor of those pages.

°Qur discussion belowrelates only to so nuch of the

$11, 779 accuracy-rel ated penalty as pertains to that portion of

petitioners’ determ ned deficiency of $58,896 that arises from

t he disall owance of the clainmed $154, 350 charitable contribution

deduction. As discussed supra note 2, we deempetitioners to

have conceded the claimed $137,172 nonpassive loss related to a

broadcasti ng conpany that they partially own. Therefore, the

portion of the $58,896 deterni ned deficiency, along with the
(continued. . .)
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rel ated penalty of 20 percent of any underpaynent that is
attributable to one of the causes listed in subsection (b). One
such cause is any substantial understatenent of incone tax,
defined for individuals as an understatenment (with certain
exceptions under section 6662(d)(2)(B) not applicable here) that
exceeds the greater of (1) 10 percent of the tax required to be
shown on the return for the taxable year or (2) $5,000. Sec.
6662(Db) (2), (d)(1)(A).

A. Burden of Proof

Under section 7491(c), respondent bears the burden of
production with respect to petitioners’ liability for the section
6662(a) penalty. GCenerally, this neans that respondent *“nust
cone forward wth sufficient evidence indicating that it is
appropriate to i npose the relevant penalty.” H gbee v.

Conm ssioner, 116 T.C 438, 446 (2001). Petitioners’

understatenment of income tax for their 2004 tax year is
substantial under section 6662(d)(1)(A) because it exceeds $5, 000
and is greater than 10 percent of the anmount required to be shown
on their return. Respondent has therefore satisfied his burden

of production with respect to the section 6662(a) penalty.!!

10, .. conti nued)
associ ated accuracy-rel ated penalty, if any, that is attributable
to the clainmed $137,172 nonpassive loss is al so deenmed conceded.

1The anpunt of the understatenent under sec. 6662(d)(2) (A
is to be reduced by that portion of the understatenment which is
(continued. . .)
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There is an exception to the section 6662(a) penalty when a
t axpayer can denonstrate (1) reasonabl e cause for the
under paynment and (2) that the taxpayer acted in good faith with
respect to the underpaynment. Sec. 6664(c)(1l). Regulations
promul gat ed under section 6664(c) provide further that the
determ nati on of reasonable cause and good faith “is nade on a
case-by-case basis, taking into account all pertinent facts and
circunstances.” Sec. 1.6664-4(b)(1), Incone Tax Regs. Notably,
pursuant to section 6664(c)(2), there may be reasonabl e cause and
good faith in the case of any underpaynent “attributable to a

substantial or gross valuation over statenment * * * with respect

(... continued)
attributable to (1) “the tax treatnent of any item by the
taxpayer if there is or was substantial authority for such
treatment”, sec. 6662(d)(2)(B)(i), or (2) any itemif (a) “the
relevant facts affecting the items tax treatnent are adequately
disclosed in the return or in a statenent attached to the
return”, sec. 6662(d)(2)(B)(ii)(l), and (b) “there is a
reasonabl e basis for the tax treatnent of such item by the
t axpayer”, sec. 6662(d)(2)(B)(ii)(1l). For purposes of
sati sfying his burden of production for the sec. 6662(a)
accuracy-rel ated penalty, the Conm ssioner is not generally
obligated to show why the penalty should be inposed on the entire
anount of the understatenent and why no part of the
under st at enent shoul d be reduced under sec. 6662(d)(2)(B). See
H gbee v. Conmi ssioner, 116 T.C. 438, 446-447 (2001). However,
here, since respondent al so bears the burden of proof, and
therefore the ultimte burden of persuasion, for the sec. 6662(a)
accuracy-related penalty, it could be argued that respondent is
i ndeed obligated to establish, by a preponderance of the
evi dence, unless a higher evidentiary standard applies, that no
reduction is warranted under sec. 6662(d)(2)(B). But we decline
to pursue this point any further because we hol d bel ow t hat
petitioners have satisfied the requirenents of the reasonable
cause and good faith exception of sec. 6664(c) to the sec.
6662(a) penalty.




- 19 -
to charitable deduction property * * * [only if] the clained
val ue of the property was based on a qualified apprai sal nade by
a qualified appraiser,” where the terns “qualified appraisal” and
“qual i fied appraiser” have the neanings ascribed to themin
section 1.170A-13(c)(3) and (5), Incone Tax Regs., respectively.
See al so section 1.6664-4(h), |Incone Tax Regs.

We note that disallowance of the entire anmount of
petitioners’ clainmed facade easenent charitable contribution
deduction results in a substantial or gross val uation
m sst at ement under section 6662(e) or (h), respectively, with
respect to charitable deduction property, and consequently
section 6664(c)(2) requires that petitioners have obtained a
qualified appraisal before claimng the deduction in order to be
eligible for the reasonabl e cause and good faith exception to the
accuracy-rel ated penalty under section 6662(a).

Si nce respondent asserted the section 6662(a) penalty in his
answer and not in the notice of deficiency, respondent bears the
burden not only of production but also of proof with respect to
that penalty. See Rule 142(a)(1) (“The burden of proof shall be
upon the petitioner, except * * * that, in respect of any new
matter * * * it shall be upon the respondent.”). W have |ong
recogni zed that when the Comm ssioner does not determ ne an
addition to tax or penalty in the notice of deficiency but

asserts one in his answer, he “has introduced a ‘new matter’ on
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whi ch he bears the burden of proof.” Sanderling, Inc. v.

Commi ssioner, 66 T.C 743, 758 (1976) (citing MSpadden v.

Commi ssioner, 50 T.C. 478 (1968), Papi neau v. Conm ssioner, 28

T.C. 54 (1957), Tauber v. Comm ssioner, 24 T.C 179 (1955), and

Estate of Falese v. Conm ssioner, 58 T.C. 895 (1972)), affd. in

part and revd. in part on other grounds 571 F.2d 174 (3d Cr.

1978); see also Gagliardi v. Comm ssioner, T.C. Meno. 2008-10;

Bhattacharyya v. Comm ssioner, T.C. Mnob. 2007-19, affd. 357 Fed.

Appx. 934 (9th Cir. 2009); Lenihan v. Conmm ssioner, T.C. Mno.

2006- 259, affd. 296 Fed. Appx. 160 (2d CGr. 2008); Snyder v.

Conmi ssioner, T.C. Menp. 2006-92; Pal eveda v. Comm ssioner, T.C.

Meno. 1997-416, affd. w thout published opinion 178 F.3d 1303
(11th Cr. 1999).

Exam ning the record before us, and for the reasons
di scussed bel ow, we concl ude that petitioners have nmade a
sufficient showi ng of reasonable cause and good faith that
respondent has failed to rebut. Therefore, the exception under
section 6664(c) applies and petitioners are not liable for the
section 6662 accuracy-related penalty. See sec. 1.6664-4(b) (1),
| ncome Tax Regs.

B. Section 6664(c)(2) Qualified Apprai sal Requirenent

We begin with the requirenent under section 6664(c)(2) of a
qualified appraisal nmade by a qualified appraiser, as defined by

section 1.170A-13(c)(3) and (5), Incone Tax Regs., respectively.
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This requirenment applies to petitioners since our disallowance of
the entire anount of their clainmed facade easenent charitable
contribution deduction results in a substantial or gross
val uation m sstatenent under section 6662(e) or (h),
respectively, with respect to charitable deduction property.
Consequent |y, under section 6664(c)(2), petitioners nay not claim
t he reasonabl e cause exception of section 6664(c) to an accuracy-
rel ated penalty under section 6662(a) unless “the clainmed val ue
of the property was based on a qualified appraisal nmade by a
qual i fied appraiser”. Sec. 6664(c)(2).

M's. Lassere’s appraisal reports that were signed Decenber
9, 2008, could not have been “received by the donor before the
due date * * * of the return on which a deduction is first
claimed” and, therefore, pursuant to section 1.170A-
13(c)(3)(iv)(B), Income Tax Regs., cannot constitute a qualified
appr ai sal .

As we have noted above, in addition to Ms. Lassere’s
apprai sal reports, petitioners also attenpted to prove the fair
mar ket val ues of the easenents through two witten appraisal
reports, each prepared by M. Wod under the supervision of M.
Keegan. And as we concl uded above, petitioners’ failure to cal
either of the two signatories of these reports to testify at
trial precludes us from considering these reports as evidence of

the fair nmarket values of the facade easenents. W arrived at
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this concl usi on because petitioners bear the burden of proof for
their clainmed deductions and, therefore, for establishing the
fair market val ues of the facade easenents by a preponderance of
the evidence. Petitioners’ failure to call the two signatories
of these reports to testify at trial prevented themfrom neeting
this evidentiary standard and satisfying their burden of proof.
However, we do not believe that the lack of trial testinony by
Messrs. Wod and Keegan prevents us from determ ni ng whet her
their appraisal reports constitute a qualified appraisal under

section 1.170A-13(c)(3), Incone Tax Regs.?!?

12A qual ified apprai sal under sec. 1.170A-13(c)(3), I|ncone
Tax Regs., is a necessary but not a sufficient condition for
pur poses of both satisfying the substantiation requirenent of
sec. 170(f) and invoking the reasonabl e cause and good faith
exception of sec. 6664(c)(2). Had we found Ms. Lassere’ s trial
testinony credi ble and accepted her appraisal reports as
concl usive evidence of petitioners’ clained fair nmarket val ues of
t he facade easenents, we woul d have been confronted with deciding
whet her to accept Messrs. Wod and Keegan’s apprai sal reports as
a qualified appraisal for purposes of satisfying the
substantiation requirenment of sec. 170(f) since Ms. Lassere’s
apprai sal reports, which were prepared in anticipation of trial,
could not constitute a qualified appraisal pursuant to sec.
1. 170A-13(c)(3)(iv)(B), Income Tax Regs. See also Turner v.
Comm ssioner, 126 T.C 299, 321 (2006). In the Iight of our
finding that Ms. Lassere’s appraisal reports do not have any
probative weight, we need not, and therefore do not, nake the
deci si on regardi ng whet her Messrs. Wod and Keegan' s appr ai sal
reports would constitute a qualified appraisal for satisfying the
substantiation requirenment of sec. 170(f). We note, however,
that such a decision could have been affected by the fact that
petitioners bear the burden of proof for sustaining their clained
deduction. Further, we do not believe that the absence of
Messrs. Wod and Keegan’s trial testinmny woul d have precl uded us
from maki ng this decision
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We nmake this determnation, in this as in any other case, by
applying the technical requirenents of section 1.170A-13(c)(3),

I ncone Tax Regs., to the witten appraisal reports submtted to
us.

Messrs. Wod and Keegan’s reports were attached as exhibits
to the stipulation of facts “for the purpose of the Court
determ ning whether the * * * [reports satisfy] the requirenents
of a qualified appraisal under Treas. Reg. 8 1.170A-13(c)(3)",
and, by inplication and to the extent applicable, under section
1.170A-13(c)(5), Incone Tax Regs. Thus, in making this
determ nation, we do not confront any issues of admssibility of
evi dence.

The two reports bear signature dates of January 6 and 7,
2005, respectively, and the parties have stipul ated that
petitioners obtained these reports on those dates, each of which
was before petitioners filed their 2004 incone tax return.
Consequently, it is undisputed that the reports neet the timng
requi renment for a qualified appraisal specified in section
1.170A-13(c)(3)(iv)(B), Income Tax Regs.?®

Respondent argues that the reports fail to neet the

requi renments of “Treas. Reg. 8 1.170A-13(c)(3)(ii)(F) [which]

13Respondent acknowl edges as much in his posttrial reply
brief when he states that “Respondent does not contend that the
Whod/ Keegan reports were not tinely as required by 8
1. 170A-13(c)(3)(i)(A) ", which, in turn, refers to sec.
1. 170A-13(c) (3)(iv)(B), Income Tax Regs.
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requires that the appraisal include the qualifications of the
qual i fi ed apprai ser who signs the appraisal, including the
apprai ser’ s background, experience, education, and nenbership, if
any, in professional appraisal associations. This information is
not contained in the Wod/ Keegan reports.” As a result,
“Respondent has no information as to whether the Wod/ Keegan
reports were prepared by persons neeting the requirenents to be
a ‘qualified appraiser’ under Treas. Reg. 8 1.170A-13(c)(5)
because the Wod/ Keegan reports do not contain the qualifications
of the appraisers.” Pointing out that “neither Wod nor Keegan
testified at trial to allow the Court to ascertain their
qualifications”, respondent urges us to draw a negative inference
fromthis omssion. W decline to do so, at least for accepting
Messrs. Wod and Keegan’s reports as a qualified appraisal for
pur poses of section 6664(c)(2). W point out to respondent that
as the party bearing the burden of proof and the ultinmte burden
of persuasion for the section 6662(a) accuracy-related penalty,
respondent was free to call either or both M. Wod and M.
Keegan as w tnesses and question themon the adequacy of their
respective qualifications. Since respondent chose not to do so,
we cannot grant himthe benefit of the doubt on this issue.

We al so disagree with respondent’s argunent that “The nere
statenent of licensure is not a recitation of the appraisers’

qualifications.” W take judicial notice of the regul ations
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governi ng education and experience requirenents in order to be
licensed as a residential real estate appraiser in the D strict
of Col unbi a pronul gated by the Departnent of Consuner and
Regul atory Affairs of the District of Colunbia pursuant to
authority under D.C. Code sec. 47-2853.10(a)(12) (LexisNexis

2007) and Mayor’s Order 2000-70, dated May 2, 2000.% Their

1A court may take judicial notice of appropriate
adj udi cative facts at any stage in a proceedi ng, whether or not
the notice is requested by the parties. See Fed. R Evid.

201(c), (f); see also United States v. Harris, 331 F.2d 600, 601
(6th Cr. 1964) (explaining that a court may take judicial notice
sua sponte). In general, the court may take notice of facts that
are capabl e of accurate and ready determ nation by resort to

sour ces whose accuracy cannot reasonably be questioned. Fed. R
Evid. 201(b).

I nfformati on posted on the official Wb site of a governnent
agency nmay be appropriate for judicial notice. See, e.g.,
Marshek v. Ei chenl aub, 266 Fed. Appx. 392 (6th Cr. 2008)
(holding that the court is permtted to take judicial notice, sua
sponte and at the appeals stage, of information on the I nmate
Locator, which enables the public to track the |ocation of
Federal inmates and is nmaintained by the Federal Bureau of
Prisons and is accessed through the agency’s Wb site, to
di scover that appellant has been rel eased since the filing of his
appeal and conclude that there remains no actual injury which the
court could redress with a favorabl e decision and, thus, dismss
the appeal as noot); Denius v. Dunlap, 330 F.3d 919, 926-927 (7th
Cr. 2003) (holding that District Court erred when it refused to
take judicial notice of information on official Wb site of a
Federal agency that maintained nedical records on retired
mlitary personnel; that fact was appropriate for judicial notice
because it is not subject to reasonable dispute); Protect Lake
Pleasant, LLC v. MDonald, 609 F. Supp. 2d 895, 922 n.13 (D.

Ariz. 2009) (“Plaintiffs place a great deal of credence in * * *
[ Federal agency’s] website * * * but they did not request that
the court take judicial notice of that website. |In the exercise
of its discretion, however, as Fed. R Evid. 201(c) allows, the
court will take judicial notice of * * * [that] website”).

Federal courts have, under the authority of Fed. R Evid.
201(c), taken sua sponte judicial notice of adjudicative facts by

(continued. . .)
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“reports recite both Whod’s and Keegan’s state |icense nunber and
the expiration dates”. Thus, respondent was put on notice that,
at the very least, M. Wod and M. Keegan had each satisfied the
appl i cabl e prelicensure educati on and experience requirenments
before being licensed as a residential real estate appraiser in

the District of Col unbia.?®

¥4(...continued)
accessing information not just on Federal governnental agency Wb
sites but also on the Wb sites of bar associations and that of
at | east one private sector organization, the Financial
Accounting Standards Board (FASB), which describes itself as “the
desi gnat ed organi zation in the private sector for establishing
standards of financial accounting that govern the preparation of

financial reports by nongovernnental entities.” See Jeffrey M
&ol dberg & Associates, Ltd. v. Holstein, 299 Bankr. 211, 233 n. 26
(Bankr. N.D. 1l1l. 2003) (the court took sua sponte judicial

notice of the fact that debtor “was admtted to practice law in
[I'linois in 1962” by | ooking up his record on the Attorney
Regi stration and D sciplinary Conm ssion, an adm nistrative

agency of the Suprenme Court of Illinois), affd. per opinion and
order (N.D. IIl., Aug. 27, 2004); In re Charles Schwab Corp. Sec.
Litig., 257 F.R D. 534, 561 n.18 (N.D. Cal. 2009) (“Surprisingly,

neither side offered the FASB concepts at issue for judicial
notice, but because the concepts are publicly available fromthe
FASB' s website, this order neverthel ess takes judicial notice of
FASB St atenment of Financial Accounting Concept No. 1 pursuant to
FRE 201.").

5The regul ations of the Departnent of Consuner and
Regul atory Affairs of the District of Colunbia require applicants
for the Licensed Residential Real Property Appraiser
classification, the classification that each of Messrs. Wod and
Keegan held as of the tine they perforned the appraisal, to have
conpl eted “one hundred fifty (150) classroom hours in subjects
related to real estate appraisal” and “two thousand (2000) hours
of apprai sal experience obtained in no fewer than twelve (12)
months.” And though either or both Messrs. Wod and Keegan m ght
have obtained their D strict of Colunbia |license through
reciprocity by virtue of being “licensed or certified and in good
standi ng under the |l aws of another State or U. S. territory”, the

(continued. . .)
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Further, we note that in Bond v. Conm ssioner, 100 T.C. 32,

42 (1993), we had, under the doctrine of substantial conpliance,
excused the om ssion “of the excellent qualifications of the
appraiser”. W did this since “the nane, title, and place of
enpl oynent of the appraiser * * * appeared on the Form 8283
together with the identification nunber assigned to his enpl oyer
by respondent” and accepted the Form 8283 as evidence of a
qual i fied appraisal for purposes of the substantiation
requi renment for a charitable contribution deduction under section
170(f). W have, therefore, concluded that the om ssion of a
narration of qualifications can be excused for purposes of
substantiating the fair market value of a charitable contribution
deducti on under section 170(f). It surely follows that such an
om ssion can be excused for purposes of determ ning whet her
petitioners qualify for the section 6664(c) reasonable cause and
good faith exception to a section 6662(a) accuracy-rel ated
penalty for which respondent bears the burden of proof.

Respondent al so makes broad attacks agai nst the content,
anal ysi s and concl usi ons of Messrs. Wod and Keegan’s reports.
Respondent faults the reports for several alleged failures to

conformto the requirenents of an appraisal report specified in

15, .. conti nued)
District of Colunbia regulations extend such reciprocity only to
jurisdictions “wth requirenents that are substantially
equivalent to the requirenents of this chapter”, which include
t he education and experience requirenments nentioned above.
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section 1.170A-13(c)(3), Incone Tax Regs., contending, anongst
other things, that these “reports fail to provide an adequate
description of the property contributed”; that they “fail to
identify the nethod of valuation used to determne the fair
mar ket val ue of the Easenents”; and that they “fail to describe
the specific basis for valuation.” Qur exam nation of these
reports reveals that the appraisers describe in general terns the
nature of the facade easenent contributions, underscore the
preferability of valuing these easenents “based on conparabl e
sal es” and note “that data for such a derivation is extrenely
l[imted at this tine.” The reports then undertake an anal ysis
that resenbles on its face the before-and-after approach
aut hori zed by section 1.170A-14(h)(3)(i), Income Tax Regs.

Respondent, in both his opening and answering posttri al
briefs, argues that neither report contains any neani ngful
expl anation for the valuation arrived at and each appears to use
an 11-percent discount applied to the before-donation market
val ue. Respondent clains that this percentage discount factor is
derived fromanounts allowed in other litigated tax cases but is
not directly associated with the properties at issue here. |If
so, then such a percentage discount of the before-donation market
val ue unacconpani ed by “a recogni zed net hodol ogy or specific
basis for the cal cul ated after-donation value * * * [woul d be]

too significant for us to ignore” for purposes of accepting these
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reports “as a qualified appraisal conplying with the

substantiation requirenents of section 170.” Schei del man v.

Conmi ssioner, T.C. Menp. 2010-151.

However, respondent’s clains attacking the reports’
met hodol ogy, which he advances in his posttrial briefs, do not
constitute evidence. See Rule 143(b). W note again that
respondent could have called M. Wod and M. Keegan as w tnesses
and questioned them on the nethodol ogy or specific basis of
val uation that they had enployed in their reports. 1In

Schei del man, for exanple, the testinony of the expert, quoted in

that opinion, confirned the inference drawn fromthe witten
report about the |ack of adequate nethodol ogy and anal ysis
underlying the expert’s conclusion regarding the fair market
val ue of the clained charitable contribution deducti on.
Al ternatively, or in addition to calling the appraisers,
respondent coul d have introduced other evidence to support his
clains that Messrs. Wod and Keegan'’s reports failed to satisfy
specific provisions of section 1.170A-13(c)(3), Incone Tax Regs.
Respondent chose to do neither and has, consequently, failed
to carry his burden of establishing that petitioners’ clained
charitable contribution deduction was not based on a qualified
apprai sal nade by a qualified appraiser. W therefore accept
Messrs. Wod and Keegan’s reports as a qualified apprai sal and

hol d that petitioners have conplied with section 6664(c)(2).
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C. Reasonabl e Cause and Good Faith Under Section 6664(c) (1)

We now turn to the requirenent under section 6664(c) (1)
“that there was a reasonable cause * * * and that the [taxpayers]
acted in good faith” in claimng the charitable contribution
deduction.® W decide “whether a taxpayer acted with reasonabl e
cause and in good faith * * * on a case-by-case basis, taking
into account all of the pertinent facts and circunstances.

* * * (Generally, the nost inportant factor is the extent of the
taxpayer’s effort to assess the taxpayer’s proper tax liability.”
Sec. 1.6664-4(b)(1), Incone Tax Regs.

Rel i ance on professional advice may constitute reasonabl e

cause and good faith, but “it nust be established that the

reliance was reasonable.” Freytag v. Comm ssioner, 89 T.C. 849,

%Sj nce the disall owance of the entire anount of
petitioners’ clainmed facade easenent charitable contribution
deduction results in a substantial or gross val uation
m sst at ement under sec. 6662(e) or (h), respectively, with
respect to charitable deduction property, sec. 6664(c)(2)(B)
i nposes the additional requirenent that the taxpayers “have nmade
a good faith investigation of the value of the contributed
property.” As we hold below, petitioners have satisfied the
general reasonabl e cause and good faith requirenent of sec.
6664(c) (1) by show ng that they had reasonably and in good faith
relied on Messrs. Wod and Keegan, whom they had comm ssioned to
conduct an appraisal of the facade easenents. |In doing so,
petitioners had axiomatically caused to be nade, on their behalf
and in good faith, an investigation of the value of the
contributed property. Thus, in petitioners’ case, the good faith
i nvestigation requirenent of sec. 6664(c)(2)(B) is subsunmed under
t he general reasonabl e cause and good faith requirenent of sec.
6664(c)(1). Consequently, our analysis of petitioners’
satisfaction of the requirenents of sec. 6664(c)(1l) extends to
and includes the good faith investigation requirenent of sec.
6664(c) (2)(B)
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888 (1987), affd. on another issue 904 F.2d 1011 (5th Cr. 1990),
affd. 501 U S. 868 (1991); sec. 1.6664-4(b)(1), Incone Tax Regs.

In sum for a taxpayer to rely reasonably upon advice
SO0 as possibly to negate a section 6662(a)
accuracy-rel ated penalty determ ned by the
Comm ssi oner, the taxpayer must prove * * * that the
t axpayer neets each requirenment of the follow ng
three-prong test: (1) The adviser was a conpetent
prof essi onal who had sufficient expertise to justify
reliance, (2) the taxpayer provided necessary and
accurate information to the adviser, and (3) the
taxpayer actually relied in good faith on the adviser’s
j udgnment. * * *

Neonat ol ogy Associ ates, P.A. v. Conmm ssioner, 115 T.C. 43, 99,

affd. 299 F.3d 221 (3d Cir. 2002). Further, “reliance may not be
reasonable or in good faith if the taxpayer knew, or reasonably
shoul d have known, that the advisor |acked know edge in the
rel evant aspects of Federal tax law.” Sec. 1.6664-4(c)(1),
| ncome Tax Regs.

Petitioners claimthat their reliance on Messrs. Wod and
Keegan was reasonable and in good faith and constitutes the
requi site showi ng under section 6664(c)(1), and we agree.
Petitioner Billy Evans testified credibly at trial that upon
request, Capitol Historic Trust, Inc., the donee organization,
furnished himwith a |list of appraisers and that he sel ected
Messrs. Wod and Keegan fromthis list after researching their
qualifications and backgrounds. “I picked froma list of several
people, and | called and talked to themdirectly * * * about what

they did and whether or not they did these type of appraisals”.
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Fromthe reports that Messrs. Wod and Keegan produced, it
is apparent that they had access to all the relevant details
regarding the properties and the contenpl ated facade easenent
contributions. Also, petitioner Billy Evans’ trial testinony,
which we find credi ble and conpelling, denonstrated his actual
good faith reliance on these reports. “I relied upon what |
t hought to be good appraisals to claimny deductions, and
everything that | had read and seen at that tinme gave ne no
i ndication that there was any problemw th these.”

Finally, the reports thenselves reveal that Messrs. Wod and
Keegan were conversant with the regul ations that authorize the
conpar abl e sal es nethod and the before-and-after approach for
val ui ng charitable contribution deducti ons.

O her than argunents in his posttrial briefs that do not
constitute evidence under Rule 143(b) and that we discount for
| acki ng an established evidentiary basis for this purpose,
respondent has provided us with no sound grounds for doubting
petitioners’ showi ng of reasonable cause and good faith. W hold
that respondent has failed to carry his burden of proof for the
section 6662(a) accuracy-related penalty and that petitioners are
not liable for any portion of the penalty arising fromthe

di sall owed charitable contributi on deducti on.



V. Concl usion

The Court has considered all of petitioners’ and
respondent’s contentions, argunents, requests, and statenents.
To the extent not discussed herein, we conclude that they are
meritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




