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Pand Hfiled a joint return. A portion of the
tax shown on the return was not paid. R has not
asserted a deficiency against Por H P submtted to R

a request for relief fromjoint and several liability
under sec. 6015, I.R C. R nmailed a notice of

determ nation denying P relief under sec. 6015(b), (c),
and (f), I.R C. The notice of determ nation was not

mailed to PPs |ast known address. P actually received
the notice of determination by the 88th day after the
notice was mailed. The envel ope containing P's
petition was postmarked 92 days after the mailing of
the notice of determnation. The petition was received
and filed 99 days after the date R mailed the notice of
determ nation. The petition was filed nore than 6
nmonths after P submtted her request for relief to R

Hel d: W have jurisdiction to determ ne whether P
is entitled to equitable relief under sec. 6015(f),
| . R C., regarding the underpaynent of tax shown on P's
joint return.



Hel d, further: P s petition was tinely filed
under sec. 6015(e)(1)(A), I.R C. In accordance with
sec. 6015(e)(1)(A), I.RC., Ps petition was filed nore
than 6 nonths after the date she submtted her request
for relief to R R failed to mail his notice of
determnation to P's | ast known address pursuant to
sec. 6015(e)(1)(A), I.R C. The m saddressed notice of
determ nation prejudiced P s ability to file her
petition within 90 days after the mailing of Rs notice
of determ nation.

Karen L. Hawkins, for petitioner.

Thomas M Rohall, for respondent.

OPI NI ON

RUWE, Judge: This case is before the Court on respondent’s
Motion to Dismss for Lack of Jurisdiction. Respondent’s notion
is based on the ground that the petition was not tinely fil ed.
We held a hearing on respondent’s notion during which we raised
sua sponte the issue of whether we |lack jurisdiction under
section 6015(e)! to review respondent’s denial of equitable
relief pursuant to section 6015(f) where no deficiency has been
assert ed.

The Tax Court nay exercise jurisdiction only to the extent

aut hori zed by Congress. Fernandez v. Conm ssioner, 114 T.C 324,

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code currently in effect, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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328 (2000); Gati v. Conmissioner, 113 T.C 132, 133 (1999).°

Whet her this Court has jurisdiction is fundanental and may be

raised by a party or on the Court’s own notion. Fernandez v.

Conmi ssi oner, supra at 328; Naftel v. Comm ssioner, 85 T.C. 527,

530 (1985).

Backgr ound

Petitioner and her husband filed a joint tax return for
1995. They reported tax due on their return but did not pay the
full amount reported. Respondent has not asserted a deficiency
agai nst either petitioner or her husband for 1995.

On February 2, 1999, petitioner filed a Form 8857, Request
for I nnocent Spouse Relief (And Separation of Liability and
Equitable Relief), requesting “equitable relief” for a portion of
the anobunt of the unpaid tax liability shown on the 1995 joi nt
return. On October 31, 2000, respondent mailed a Notice of
Det erm nati on Concerning Relief FromJoint and Several Liability
Under Internal Revenue Code Section 6015 (notice of
determ nation). In the notice of determ nation, respondent
listed the type of relief requested as relief under section

6015(b), (c), and (f). Respondent determ ned that petitioner was

2The Tax Court, like all Federal courts, is a court of
limted jurisdiction. Flight Attendants Against UAL O fset V.
Conmm ssi oner, 165 F. 3d 572, 578 (7th Cr. 1999); see also Estate
of Wenner v. Conmi ssioner, 116 T.C. 284, 286 (2001).
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entitled to “no relief fromtax under section 6015" because
petitioner had knowl edge of the liability and was still married
and living wth her husband. The notice of determ nation was not
sent to petitioner’s |last known address.

Petitioner filed a petition to this Court pursuant to
section 6015(e) seeking review of respondent’s denial of relief
fromjoint and several liability. The petition was received and
filed on February 7, 2001, 99 days after the date respondent
mai |l ed the notice of determnation. The envel ope containing the
petition was postmarked January 31, 2001, 92 days after the date
respondent mailed the notice of determ nation. The date shown on
the petition was January 27, 2001, 88 days after the date
respondent mailed the notice of determ nation.

Di scussi on

Under present law, there are three primary jurisdictional
bases upon which this Court may review a claimfor relief from
joint and several liability. First, a claimmay be raised as an
affirmati ve defense in a petition for redeterm nation of a
deficiency filed pursuant to section 6213(a). Butler v.

Comm ssioner, 114 T.C 276, 287-288 (2000). A second basis upon

whi ch we may exercise jurisdiction is contained in section
6015(e). This provision allows a spouse who has requested relief
to petition the Comm ssioner’s denial of relief, or to petition

the Comm ssioner’s failure to nake a tinely determ nation. Such
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cases are referred to as “stand al one” cases, in that they are

i ndependent of any deficiency proceeding. Fernandez v.

Commi ssi oner, supra at 329. A third situation where we my

exercise jurisdiction to determne relief fromjoint and severa
liability is where the issue is properly raised in a collection
proceedi ng under sections 6320 and 6330.% In the instant case,
petitioner’s claimfor relief fromjoint and several liability
was made in a “stand alone” petition filed pursuant to section
6015(e) .

| . El ection Requirenment in Section 6015(e)

I n Fernandez v. Conmm ssioner, supra at 330, we interpreted

the then existing prefatory | anguage in section 6015(e)(1)--“in
the case of an individual who elects to have subsection (b) or
(c) apply”--to enconpass a procedural requirenent applicable to
all joint filers seeking relief fromjoint liability. W noted
that section 6015(f) provides an additional opportunity for
relief to those taxpayers who do not otherw se neet the

requi renents of subsections (b) or (c). Fernandez v.

Conm ssi oner, supra at 330. Petitioner is seeking relief under

section 6015(f). Section 6015(f) permts relief fromjoint and

several liability where “it is inequitable to hold the individual

SAdditionally, we have held that we may address a claimfor
relief fromjoint and several liability pleaded as an affirmative
defense in a matter properly before this Court under sec. 6404
(relating to the Comm ssioner’s determ nation not to abate
interest). Estate of Wenner v. Conmm Ssioner, supra at 288.
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liable for any unpaid tax or any deficiency (or any portion of

either)”. (Enphasis added.) Congress did not |imt equitable
relief under section 6015(f) to situations where a deficiency has
been asserted. H Conf. Rept. 105-599, at 254-255, 1998-3 C. B
747, 1008-1009. However, a prerequisite for relief under section
6015(f) is that relief is not avail abl e under section 6015(b) or
(c), which deal with deficiency situations. Sec. 6015(f)(2);

Fernandez v. Conm ssioner, 114 T.C at 330-331. Thus, in every

case where the taxpayer submts a request to the Comm ssioner for
relief under section 6015, and such request includes a claimfor
relief under section 6015(f), the Comm ssioner nust first exam ne
bot h subsections (b) and (c) to determ ne whether relief is
avai | abl e under those subsections before determ ni ng whet her
relief is avail abl e under section 6015(f). Respondent therefore
treated petitioner’s request for relief under section 6015 as an

el ecti on under section 6015(b), (c), and (f).*

“‘Respondent’s position is that our holding in Fernandez v.
Comm ssioner, 114 T.C 324, 331 (2000), requiring an el ection
under sec. 6015(b) or (c), is satisfied by the statutory
requi renent that an individual nust fail to qualify for relief
under sec. 6015(b) and (c) as a prerequisite to being eligible
for relief under sec. 6015(f). Respondent recognizes that
t axpayers who have correctly reported but not paid their tax
liabilities can request relief under either sec. 6015(b) or (c)
despite the fact that they do not qualify for relief under those
subsecti ons.
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1. Jurisdiction Over dains | nvolving Underpaynent of Tax

The first issue for decision is whether this Court has
jurisdiction under section 6015(e) to review the denial of a
request for relief fromjoint and several liability where no
deficiency has been asserted. Both petitioner and respondent
agree that we have such jurisdiction.

A. Background of Section 6015

In order to decide this jurisdictional issue, it is
necessary to review the evolution of the pertinent statutory
provi sions and casel aw. Congress enacted section 6015 in 1998 as
part of the Internal Revenue Service Restructuring and Reform Act
of 1998, Pub. L. 105-206, sec. 3201(a), 112 Stat. 734.° As

originally enacted, section 6015(e) provided, in pertinent part:

5Sec. 6015 replaced fornmer sec. 6013(e). Sec. 6013(e)
provi ded that a spouse could be relieved of tax liability if the
spouse proved: (1) Ajoint return was filed; (2) the return
contai ned a substantial understatenent of tax attributable to
grossly erroneous itens of the other spouse; (3) in signing the
return, the spouse seeking relief did not know, and had no reason
to know, of the substantial understatenent; and (4) under the
circunstances it would be inequitable to hold the spouse seeking
relief liable for the substantial understatenent. Relief under
sec. 6013(e) was difficult for many taxpayers to obtain. |In
1998, Congress repeal ed sec. 6013(e) and enacted sec. 6015 in
order to make relief fromjoint and several liability nore
accessible. Internal Revenue Service Restructuring and Reform
Act of 1998, Pub. L. 105-206, sec. 3201(a), 112 Stat. 734; H
Conf. Rept. 105-599, at 249 (1998), 1998-3 C.B. 747, 1003.
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SEC. 6015(e). Petition for Review by Tax Court. --

(1) I'n general.—1n the case of an individual who
el ects to have subsection (b) or (c) apply—

(A) I'n general.—The individual may petition
the Tax Court (and the Tax Court shall have
jurisdiction) to determ ne the appropriate relief
avai l able to the individual under this section
* * * [ Enphasis added. ]

Section 6015(f) provides:

SEC. 6015(f). Equitable Relief.--Under procedures
prescribed by the Secretary, if-—

(1) taking into account all the facts
and circunstances, it is inequitable to hold

the individual liable for any unpaid tax or
any deficiency (or any portion of either);
and

(2) relief is not available to such
i ndi vi dual under subsection (b) or (c),!®

the Secretary may relieve such individual of such
l[iability. [Enphasis added. ]

In two cases deci ded while the above-quoted statutory
| anguage of section 6015(e) was still in effect, we held that
this Court had jurisdiction to review denials of requests for
relief fromjoint and several liability pursuant to section
6015(f) in both deficiency and “stand al one” proceedings. In

Butler v. Conm ssioner, 114 T.C 276 (2000), we addressed the

i ssue of whether we have authority to review a denial of relief

6Subsecs. (b) and (c) of sec. 6015 provi de separate grounds
for relief fromjoint and several liability attributable to
understatenents of tax on returns or any “deficiencies”. As
previously noted, the return in issue did not understate the tax,
and there was no “deficiency”.
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under section 6015(f) where a claimfor relief fromjoint and
several liability was raised as an affirmati ve defense in a
petition for redetermnation of a deficiency filed pursuant to
section 6213(a). W interpreted the term“under this section” in
section 6015(e)(1)(A) to include all subsections of section 6015.

Butler v. Conm ssioner, supra at 289-290. W found nothing in

section 6015(e) that precluded our review of the Conmm ssioner’s
denial of equitable relief pursuant to section 6015(f) where the
t axpayer makes an election for relief pursuant to section 6015(b)
or (¢). 1d. Additionally, we rejected the Conm ssioner’s
argunment that his authority to grant equitable relief is
commtted to agency discretion because we found that the
circunstances allowing action to be conmtted solely to agency

di scretion were not present. 1d. at 291.

| n Fernandez v. Commi ssioner, supra, we addressed the issue

of whether we have authority to review a denial of relief under
section 6015(f) where a “stand alone” petition is filed pursuant
to section 6015(e). W described section 6015(f) as foll ows:

Section 6015(f) provides that the Comm ssioner nmay
relieve an individual of liability if, taking into
account all the facts and circunstances, it is
inequitable to hold the individual liable for any
unpaid tax or deficiency (or portion thereof) * * *
[Id. at 332; enphasis added. ]

As we did in Butler v. Conm ssioner, supra, we expressed the view

t hat Congress intended the term“under this section” in section
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6015(e)(1)(A) to include all subsections of section 6015 in their

entirety. Fernandez v. Conm ssioner, supra at 331.°

Qur opinions in Fernandez v. Conm ssioner, supra, and Butler

v. Conmm ssioner, supra, exam ned the legislative history of

section 6015 and concluded that it supported our authority to

review the application of section 6015(f). Although Fernandez v.

Conmi ssi oner, supra, and Butler v. Conm ssioner, supra, both

i nvol ved deficiencies, we did not limt our holding to deficiency
situations or otherwi se indicate that this Court |acks
jurisdiction in a nondeficiency situation involving a claimfor
relief fromliability for an underpaynent of tax shown on a joint

return. As we pointed out in Butler v. Conm ssioner, supra at

290, the House report states that “The bill specifically provides
that the Tax Court has jurisdiction to review any denial (or
failure to rule) by the Secretary regarding an application for

i nnocent spouse relief”, and the Senate report provides that “The
Tax Court has jurisdiction of disputes arising fromthe separate
liability election.” The proposed Senate anendnment applied the
separate liability election to situations involving deficiency
determ nations and situations where the tax shown on the return
was not paid with the return. S. Rept. 105-174, at 57-58 (1998),

1998-3 C. B. 537, 593-594. The Senate anendnent clearly provided

"The Conmm ssi oner has acqui esced in our decision in
Fernandez v. Conm ssioner, supra, in 2000-23 |.R B. 002.
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for Tax Court review in situations involving both deficiencies
and underpaynents of tax shown on the return. [|d. at 56, 1998-3
C.B. at 592. The Senate anmendnent al so added an “Equitable
Relief” provision simlar to what is now contained in section
6015(f), providing equitable relief “for any unpaid tax or any
deficiency”. 144 Cong. Rec. $4577 (daily ed. May 8, 1998). The
Senat e anendnent al so provided for Tax Court jurisdiction “In the
case of an individual who elects to have this section [section
6015] apply”. 1d. The conference agreenent did not include the
portion of the Senate anmendnent applying the separate liability
el ection in situations where the tax shown on the return was not
paid with the return. However, the conference agreenent added
section 6015(f) which, |like the Senate anendnent, all ows
equitable relief for unpaid tax shown on the return. H Conf.
Rept. 105-599, at 254 (1998), 1998-3 C. B. 755, 1008. The
conference agreenent followed the Senate anmendnent in
establishing Tax Court jurisdiction in this area. 1d.

The foll owm ng | anguage contained in the conference report
supports our view that, in enacting section 6015, Congress
intended for this Court to have jurisdiction over situations
involving any claimfor relief fromjoint and several liability,

i ncl udi ng nondeficiency situations where an individual is seeking

relief only for an underpaynent of tax shown on a joint return
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The conference agreenent follows the Senate
anendnent with respect to deficiencies of a taxpayer
who is no longer married to, is legally separated from
or has been living apart for at |least 12 nonths from
the person with whomthe taxpayer originally filed the
joint return. The conference agreenent al so includes
the provision in the House bill expanding the
circunstances in which innocent spouse relief is
avai |l abl e. Taxpayers, whether or not eligible to make
the separate liability election, may be granted
i nnocent spouse relief where appropriate. In addition,
t he conference agreenent authorizes the Secretary to
provide equitable relief in appropriate situations.

The conference agreenent follows the House bill and the
Senate anmendnent in establishing jurisdiction in the
Tax Court over disputes arising in this area. [H

Conf. Rept. 105-599, supra at 251, 1998-3 C. B. at 1005;
enphasi s added. ]

The | anguage in the conference report indicates that the
reference to disputes arising in “this area” was intended to
enconpass clains for relief arising under section 6015(b), (c),
and (f). The reference to our jurisdiction cones directly after
the conference report discussed the Senate anmendnent (relating to
section 6015(c)), the House bill (relating to section 6015(b)),
and the conference agreenent’s new provi sion authori zing
equitable relief in appropriate situations (relating to section
6015(f)). The conference report then states that it follows the
House bill and Senate anmendnent in establishing jurisdiction in

this Court over disputes arising in “this area”.® Additionally,

8The General Explanation of Tax Legislation Enacted in 1998
prepared by the Staff of the Joint Conmttee on Taxation states:

The provision establishes three procedures for
[imting the portion of a joint and several liability
(continued. . .)
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the conference report provides that “The conference agreenent
follows the House Bill and the Senate anendnent with respect to
procedural rules, including the jurisdiction of the Tax Court to

review matters relating to this provision.” H Conf. Rept. 105-

599, supra at 255, 1998-3 C. B. at 1009 (enphasis added). The
references to “this area” and “this provision” reflect Congress’s
intent that our jurisdiction extend to clainms arising under al

t hree subsections of section 6015, including clains for relief in
nondefi ci ency situations. Had Congress intended to limt our
jurisdiction to deficiency situations only, presunmably it would
not have used such broad terns as “this area” and “this

provi sion” to describe the scope of our authority to review
claims for relief fromjoint and several liability. See, e.g.,

Fernandez v. Conm ssioner, 114 T.C. at 331 (interpreting

reference to “this section” in section 6015(e)(1)(A) to enconpass

8. ..continued)

that is a spouse’s (or forner spouse’s) responsibility.
First, the provision establishes a separate liability
el ection for a taxpayer who is no longer married to, is
| egally separated from or has been living apart at al
times for at least 12 nonths fromthe person with whom
the taxpayer originally filed the joint return

Second, the provision expands the circunstances in

whi ch innocent spouse relief simlar to that available
under prior lawis available. Third, the provision
authorizes the Secretary to provide equitable relief in
appropriate situations. The provision also establishes
jurisdiction in the Tax Court over disputes arising in
this area. [Staff of Joint Conm on Taxation, General
Expl anati on of Tax Legislation Enacted in 1998, at 67
(J. Comm Print 1998); enphasis added. ]
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all subsections of section 6015); Butler v. Conm ssioner, 114

T.C. at 290 (sane); Wodral v. Comm ssioner, 112 T.C 19, 22-23

(1999) (interpreting reference to “this section” in section
6404(g) to enconpass all subsections of section 6404).
Accordingly, we conclude that, in enacting section 6015, Congress
did not intend to Iimt our authority to review clains for relief
fromjoint and several liability to deficiency situations.

B. Amendnent of Section 6015(e)

Subsequent to our opinions in Fernandez v. Conm Ssioner,

supra, and Butler v. Conm ssioner, supra, Congress anended

section 6015(e) effective on Decenber 21, 2000. Consolidated
Appropriations Act, 2001 (Consolidated Appropriations Act, 2001),
Pub. L. 106-554, app. G sec. 313, 114 Stat. 2763, 2763A-641-643.
As a result, section 6015(e) currently provides, in pertinent
part:
SEC. 6015(e). Petition for Review by Tax Court. --
(1) I'n general.—1n the case of an i ndividual

agai nst whom a deficiency has been asserted and who
el ects to have subsection (b) or (c) apply--

(A) I'n general.—1n addition to any
ot her renedy provided by |aw, the individual
may petition the Tax Court (and the Tax Court
shal | have jurisdiction) to determ ne the
appropriate relief available to the
i ndi vi dual under this section * * *
[ Enphasi s added. ]

The petition in the instant case was filed after the effective

date of this provision. The issue we nust decide is whether the
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amendnent to section 6015(e) by the Consolidated Appropriations
Act, 2001, presents a new requirenent that a deficiency nust be
asserted before this Court has jurisdiction to review
respondent’s denial of equitable relief pursuant to section
6015(f) in a “stand al one” proceedi ng.
In interpreting section 6015(e), our purpose is to give

effect to Congress’s intent. Fernandez v. Conm Ssioner, supra at

329. We begin with the statutory | anguage, and we interpret that
| anguage with reference to the legislative history primarily to
| earn the purpose of the statute and to resolve any anbiguity in

the words contained in the | anguage. Allen v. Conm ssioner, 118

T.C. 1, 7 (2002) (and cases cited therein). Usually, the plain

meani ng of the statutory |anguage is conclusive. United States

v. Ron Pair Enters., Inc., 489 U S. 235, 242 (1989); Whodral v.

Commi ssioner, supra at 23. |If the statute is anbi guous or

silent, we may look to the statute’s legislative history to

determ ne congressional intent. Burlington NN RR v. la. Tax

Comm., 481 U. S. 454, 461 (1987); Fernandez v. Comm SSioner,

supra at 329-330. Finally, because the changes to the relief
fromjoint and several liability rules “were designed to correct
per cei ved deficiencies and inequities in the prior version” of

the rules, this curative | egislation should be construed

liberally to effectuate its remedial purpose. Flores v. United

States, 51 Fed. O . 49, 53 (2001) (citing Tcherepnin v. Knight,
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389 U S 332, 336 (1967); Piednont & N. Ry. Co. v. ICC, 286 U.S.

299, 311-312 (1932)).

Qur interpretation of section 6015(e) concerns the new
| anguage “agai nst whom a deficiency has been asserted”. However,
section 6015(e)(1)(A) still contains the provision giving this
Court jurisdiction “to determne the appropriate relief avail able

to the individual under this section” (enphasis added), which, as

previ ously expl ai ned, we have held gives us jurisdiction over the
propriety of equitable relief under section 6015(f). Equitable
relief under section 6015(f) is, and al ways has been, avail abl e

i n nondeficiency situations. Under these circunstances, the
amendnent to section 6015(e)(1) referring to situations where “a
deficiency has been asserted” and the retention of the | anguage
in that same section giving us jurisdiction over “the appropriate
relief available to the individual under this section” creates an
anbiguity. Therefore, it is appropriate to consult the

| egi sl ative history of the anmendnent nmade by the Consoli dated
Appropriations Act, 2001.

The conference report acconpanyi ng the Consol i dated
Appropriations Act, 2001, provides the follow ng discussion
regardi ng the anmendnent of section 6015(e):

Timng of request for relief.--Confusion currently
exists as to the appropriate point at which a request

for innocent spouse relief should be nmade by the

t axpayer and considered by the IRS. Sone have read the

statute to prohibit consideration by the IRS of
requests for relief until after an assessnment has been
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made, i.e., after the exam nation has been concl uded,
and if challenged, judicially determned. O hers have
read the statute to permt clains for relief from
deficiencies to be made upon the filing of the return
before any prelimnary determ nation as to whether a
deficiency exists or whether the return will be

exam ned. The consideration of innocent spouse relief
requires that the IRS focus on the particular itens
causing a deficiency; until such itens are identified,
the IRS cannot consider these clains. Congress did not
intend that taxpayers be prohibited from seeking

i nnocent spouse relief until after an assessnment has
been made; Congress intended the proper tinme to raise
and have the I RS consider a claimto be at the sane
poi nt where a deficiency is being considered and
asserted by the IRS. This is the |east disruptive for
both the taxpayer and the IRS since it allows both to
focus on the innocent spouse issue while also focusing
on the itens that m ght cause a deficiency. It also
permts every issue, including the innocent spouse
issue, to be resolved in single adm nistrative and
judicial process. The bill clarifies the intended tine
by permtting the election under (b) and (c) to be nmade
at any point after a deficiency has been asserted by
the IRS. A deficiency is considered to have been
asserted by the IRS at the tine the IRS states that
addi tional taxes may be owed. Most commonly, this
occurs during the Exam nation process. It does not
requi re an assessnent to have been made, nor does it
requi re the exhaustion of admnistrative renedies in
order for a taxpayer to be permtted to request

i nnocent spouse relief. * * * [H Conf. Rept. 106-
1033, at 1023 (2000); see also Vetrano v. Conm ssioner,
116 T.C. 272, 279 (2001).]

The conference report indicates that the | anguage *agai nst whom a
deficiency has been asserted” was inserted into section 6015(e)
to clarify the proper tinme for nmaking a request to the

Comm ssioner for relief fromjoint and several liability for tax
t hat may have been underreported on the return. Congress wanted
to prevent taxpayers fromsubmtting premature requests to the

Comm ssioner for relief frompotential deficiencies before the



- 18 -

Comm ssi oner had asserted that additional taxes were owed.
Congress also wanted to make it clear that a taxpayer does not
have to wait until after an assessnent has been nmade before
submtting a request to the Comm ssioner for relief under section
6015. Overall, the legislative history indicates that Congress
was concerned wth the proper timng of a request for relief for
underreported tax and intended that taxpayers not be allowed to
submt a request to the Comm ssioner regardi ng underreported tax
until after the issue was raised by the IRS.?®

There is nothing in the legislative history indicating that
t he anendnent of section 6015(e) by the Consolidated
Appropriations Act, 2001, was intended to elimnate our
jurisdiction regarding clains for equitable relief under section
6015(f) over which we previously had jurisdiction. The stated
purpose for inserting the |anguage “agai nst whom a defi ci ency has

been asserted” into section 6015(e) was to clarify the proper

¢ note that sec. 1.6015-5(b)(5), Proposed |ncone Tax
Regs., 66 Fed. Reg. 3888, 3902 (Jan. 17, 2001), al so expresses
the view that the Conm ssioner will not consider premature clains
for relief under sec. 6015(b), (c), and (f). The proposed
regul ati on provides, in pertinent part:

(5) Premature requests for relief. The Secretary
wi Il not consider premature clains for relief under
81.6015-2, 81.6015-3, or 81.6015-4. A premature claim
is aclaimfor relief that is filed for a tax year
prior to the receipt of a notification of an audit or a
letter or notice fromthe Secretary indicating that
there may be an outstanding liability with regard to
that year. * * *




- 19 -
tinme for a taxpayer to submt a request to the Comm ssioner for
relief under section 6015 regardi ng underreported taxes. W
concl ude that the anendnent of section 6015(e) does not preclude
our jurisdiction to review the denial of equitable relief under
section 6015(f) where a deficiency has not been asserted.

In the instant case, petitioner filed a claimfor relief
fromjoint and several liability for an anpbunt of tax correctly
shown on the return but not paid with the return. Because
respondent has not challenged the tax reported on the return, no
deficiency has been asserted. In this situation, petitioner may
be entitled to relief under section 6015(f) because subsection
(f) applies where “it is inequitable to hold the individual

liable for any unpaid tax or any deficiency”. Sec. 6015(f)

(enphasi s added); Fernandez v. Conmm ssioner, 114 T.C. at 332; H

10Sec. 6015(c)(3)(B) was anmended at the sane tinme to provide
that the tinme for electing relief was “after a deficiency for
such year is asserted”. Consolidated Appropriations Act, 2001
(Consol i dated Appropriations Act, 2001), Pub. L. 106-554, app. G
sec. 313, 114 Stat. 2763A-640.

A request for relief fromjoint and several liability can
be made by submtting a Form 8857, Request for |Innocent Spouse
Relief (And Separation of Liability and Equitable Relief), to the
Comm ssioner. The instructions acconpanyi ng the Form 8857
provide that relief under sec. 6015(f) generally applies only to
an under paynent of tax, or part or all of any understatenent of
tax that does not qualify for both sec. 6015(b) and sec. 6015(c)
relief. An underpaynent is defined as “tax that is properly
shown on your return but [which] has not been paid.” An
understatenent of tax, or deficiency, is defined as “the
di fference between the total anpbunt of tax that the IRS
determ nes shoul d have been shown on the return, and the anount
that actually was shown on the return.”
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Conf. Rept. 105-599, supra at 254-255, 1998-3 C B. at 1008-1009;
Rev. Proc. 2000-15, 2000-5 1. R B. 447; see also Smth v.

Conmi ssioner, T.C. Meno. 2001-313.12 Because the tax was

reported on the return, respondent need not issue a notice of

deficiency in order to assess the tax. Bresson v. Conm ssioner,

111 T.C. 172 (1998), affd. 213 F.3d 1173 (9th Cr. 2000).
Respondent and petitioner are both aware that petitioner has an
unpaid tax litability which is due. In this situation, Congress’s
concern regarding premature requests for relief is not present
because there is no dispute over the anmount of tax required to be
shown on the return.

C Concl usi on

Both parties agree that petitioner is jointly and severally
liable for the unpaid tax unless she is entitled to equitable
relief under section 6015(f). Respondent has treated the request
as an el ection under section 6015(b), (c), and (f). Both parties
agree that the absence of a deficiency is no inpedinent to our

jurisdiction in the instant case. After exam ning section 6015

2n Smith v. Conmi ssioner, T.C. Menop. 2001-313, the
taxpayer filed a petition under sec. 6015 seeking relief from
joint and several liability for an underpaynent of tax shown on
her 1987 joint tax return and a deficiency related to her 1992
joint tax return. The Comm ssioner had previously granted relief
under sec. 6015 for a deficiency related to the 1987 return. W
exercised our jurisdiction to review the Conm ssioner’s denial of
equitable relief under sec. 6015(f) for the underpaynent of tax
shown on the 1987 return and deci de whether petitioner was
entitled to relief fromjoint and several liability for the 1992
defi ci ency.
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as originally enacted, the subsequent anendnent by the
Consol i dat ed Appropriations Act, 2001, the legislative history
and rel evant caselaw, we agree with the parties and hold that the
absence of an asserted deficiency does not deprive us of
jurisdiction over petitioner’s claimfor equitable relief
pursuant to section 6015(f).

[11. Tinmeliness of Petition

The next issue is whether the petition was tinely filed
under section 6015(e). Section 6015(e)(1)(A) provides, in
pertinent part, that an individual nmay file a petition:

(i) at any tine after the earlier of--

(I') the date the Secretary mails, by
certified or registered mail to the taxpayer’s
| ast known address, notice of the Secretary’s
final determnation of relief available to the
i ndi vi dual, or

(I'l) the date which is 6 nonths after the
date such election is filed with the Secretary,
and

(1i) not later than the close of the 90th day
after the date described in clause (i)(l).[*

BBAs originally enacted, sec. 6015(e)(1)(A) provided:

(A) I'n general.--The individual may petition the
Tax Court (and the Tax Court shall have jurisdiction)
to determne the appropriate relief available to the
i ndi vi dual under this section if such petitionis filed
during the 90-day period beginning on the date on which
the Secretary nails by certified or registered mail a
notice to such individual of the Secretary’s
determ nation of relief available to the individual.
Not wi t hst andi ng the precedi ng sentence, an i ndividual
may file such petition at any tinme after the date which

(continued. . .)
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In the instant case, the petition was filed nore than 6
nmonths after the date petitioner submtted to respondent her
request for relief under section 6015. The notice of
determ nation was not nailed to petitioner’s |ast known address.
Thus, the petition was not filed later than the close of the 90th
day after the date respondent mailed the notice of determ nation
to petitioner’s last known address. Wile this would seemto end
the matter, respondent argues that petitioner received the notice
in sufficient tine to file a tinely petition within 90 days and
t hat sonmehow we should therefore find that the petition was filed
after the 90-day period described in section 6015(e) (1) (A (ii).

Respondent relies on the fact that the petition is dated 2

days before the 90th day after respondent mailed the notice of

13(...continued)

is 6 nonths after the date such election is filed with
the Secretary and before the close of such 90-day

peri od.

Congress anended sec. 6015(e) effective on Dec. 21, 2000.
Consol i dat ed Appropriations Act, 2001, 114 Stat. 2763, 2763A-641-
643. The conference report acconpanyi ng the Consoli dated
Appropriations Act, 2001, notes that under the statute as
originally enacted, the tinme period for filing a petition under
sec. 6015(e) began on the date of the determ nation as opposed to
the day after the determnation. H Conf. Rept. 106-1033, at
1023 (2000). The report explains that the purpose of the
anendnent to sec. 6015(e)(1)(A) was to clarify the conputation of
the tinme period for seeking a redeterm nation in the Tax Court
under sec. 6015(e) by conformng it to the generally applicable
90-day period to petition the Tax Court with respect to a
deficiency notice. 1d. The conference report does not indicate
why the reference to the taxpayer’s |last known address was added
to sec. 6015(e)(1)(A).
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determ nation. Respondent points out that the petition would
have been tinely if mailed on the date shown on the petition.
Respondent notes that cases involving a notice of deficiency have
recogni zed that actual receipt of the notice w thout prejudicial
delay is sufficient for the notice to be effective even though
not sent to the taxpayer’s | ast known address. Assuni ng that
this rationale could have sone application in deciding when the
90-day period referred to in section 6015(e)(1)(A)(ii) begins, we
find that the inproperly addressed notice did result in
prej udi ci al del ay.

In a deficiency proceeding, our jurisdiction depends on the
i ssuance of a valid notice of deficiency and a tinely filed

petition. Rule 13(a), (c); Mnge v. Conm ssioner, 93 T.C. 22, 27

(1989). Section 6212(a) authorizes the Conmm ssioner to send a
notice of deficiency to a taxpayer by certified mail or
registered mail. The taxpayer nust generally file a petition to
this Court within 90 days after the date the notice of deficiency
is miiled. Sec. 6213(a). Section 6212(b)(1) provides that it
“shall be sufficient” for jurisdictional purposes if the

Comm ssioner mails the notice of deficiency to the taxpayer at

t he taxpayer’'s | ast known address. Frieling v. Conm ssioner, 81

T.C. 42, 52 (1983). It is well settled that, although a
deficiency notice properly mailed to a taxpayer’s | ast known

address provides the Conm ssioner wwth a “safe harbor” under
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section 6212(b), an inproperly addressed notice of deficiency
remai ns valid under section 6212(a) if it is actually received in
sufficient time to permt the taxpayer to file a tinely petition

for redeterm nation. Mul vania v. Conmm ssioner, 81 T.C. 65, 67-69

(1983), affd. 769 F.2d 1376 (9th Cr. 1985).
The determ nation of whether a taxpayer’s ability to file a
tinely petition has been prejudiced by an inproperly addressed

notice is factual in nature. Looper v. Commi ssioner, 73 T.C.

690, 699 (1980). In general, the cases in which we have held
that an inproperly addressed notice of deficiency was actually
received with sufficient tine to permt the taxpayer to file a
tinely petition for redeterm nation have involved receipt with at

| east 30 days left inthe filing period. See, e.g., Milvania v.

Conm ssi oner, supra at 68 (74 days remaining); Bowers v.

Conmi ssi oner, T.C. Meno. 1991-609 (69 days remmining); Fileff v.

Conmi ssi oner, T.C. Menp. 1990-452 (60 days remmining); George v.

Conmi ssioner, T.C. Meno. 1990-147 (52 days renmaining); Bulakites

V. Conmmi ssioner, T.C. Menp. 1998-256 (45 days remmining); Loftin

v. Conmi ssioner, T.C. Menbp. 1986-322 (30 days renmining); Eger v.

Comm ssioner, T.C Menp. 1984-325 (30 days remaining). In a

situation where a notice was actually received with only 17 days
left in the filing period, we held that the taxpayer was

prejudi ced by the inproperly addressed notice because he did not
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Il et the notice | anguish and “he took responsible steps in an

attenpt to fulfill requisites to contest the Conm ssioner’s
determnation in the Tax Court.” Looper v. Comm Ssioner, supra
at 699.

Applying this standard in the context of a notice of
det erm nati on under section 6015, we find that petitioner’s
ability to tinely file the petition was prejudiced by the
i nproperly addressed notice. At the hearing, petitioner stated
that during the relevant tinme period she was busy attending to
her injured husband and did not know when she received the notice
of determ nation. The only evidence of a specific date shows

that the notice was received by January 27, 2001, which was the

Y“Mil e we dispose of respondent’s argunment by applying
casel aw dealing with jurisdictional requirenents under sec. 6213,
we note that the statutory |anguage in sec. 6015(e)(1)(A) is
different in several respects, including the fact that sec.
6015(e) (1) (A specifically counts the 90-day period fromthe date
the notice of determnation is nmailed to the “taxpayer’s | ast
known address”. |In contrast, sec. 6213 counts the 90-day filing
period fromthe date the notice of deficiency was nailed with no
reference to the date the notice was nailed to the taxpayer’s
| ast known address.
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date witten on the petition.™ This date, upon which respondent
relies, was 88 days after respondent nailed the notice of
determ nation and only 2 days prior to the last day for filing a
petition.

Petitioner initiated and has diligently pursued relief from
joint liability. There is no evidence that petitioner let the
notice | anguish or otherwise failed to take responsible steps to
contest respondent’s determnation in this Court. Therefore, on
the basis of the evidence in the record, we find that the del ay
caused by the inproperly addressed notice was prejudicial to
petitioner’s ability to tinely, by January 29, 2001, file her
petition.

| V. Concl usi on

We hold that the petition in the instant case was tinely
under section 6015(e) (1) (A and that we have jurisdiction to

determ ne the appropriate relief available to petitioner under

B'n Sicker v. Conm ssioner, 815 F.2d 1400 (11th Cr. 1987),
revg. and remandi ng an Order of this Court, the petition was
dated 8 days prior to the expiration of the 90-day filing period
but postmarked 1 day after expiration of the 90-day period. The
court held that receipt of a notice of deficiency with only 8
days remaining in the filing period was not sufficient tinme to
permt the taxpayer to file a petition. 1d. at 1401 (hol ding
that, as a matter of law, 8 days cannot be considered anple tine
in which to petition for redeterm nation).
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section 6015(f) for the underpaynent of tax shown on petitioner’s

joint return.

An appropriate order will be

i ssued denyi ng respondent’s

notion to disniss for | ack of

jurisdiction.

Revi ewed by the Court.

VWELLS, COHEN, SWFT, GERBER, HALPERN, BEGHE, CHI ECHI, and
GALE, JJ., agree with this majority opinion.

THORNTON, J., dissents.



- 28 -

LARO J., dissenting: |In order to seize jurisdiction over
this case, the majority today takes the Court a step away from
| ong- established principles of statutory construction by refusing
to apply the plain neaning of the statute enacted by Congress.
The issues at hand could and shoul d have been resol ved nerely by
appl ying the obvious plain neaning of the statute and foll ow ng
recent precedent. Instead, the majority opts to rewite the
statute to achieve a practical and result-oriented decision. In
so doing, the majority abandons and cuts the nooring of strict
construction, disregards precedent, and sends the Court drifting
wi thout reliable navigation hoping to find refuge in a practical
resul t.

| have not hi ng agai nst practical decisions. Courts should
strive to arrive at real world results. But it is Congress that
is enpowered by our Constitution to legislate, and it is neither
the responsibility nor the province of this (or any other) Court
to create | aw deli berately and audaci ously while disregarding a
specific statutory schene that Congress has prescribed.
Practical results have virtue when they occur in the context of
conventional statutory construction. Result-oriented decisions
such as the one reached by the majority, on the other hand,
di sregard pl ain Congressional intent and encroach on the
responsibility of the legislature. To state the obvious, there
i s abundant authority to dictate that a plain nmeaning

interpretation of the statutory text is required absent
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anbiguity. See discussion infra. The plain neaning of the
statutory text at issue is not anbi guous.
My disagreenent with the majority opinion focuses primarily
on the opinion’s msapplication of section 6015(e), the
provi sions of which | consider to be a clear statutory mandate
from Congress. Section 6015(e) enpowers the Court to review a
t axpayer’s stand-al one petition challenging the Comm ssioner’s
determ nation as to the taxpayer’s admnistrative claimfor
relief fromjoint liability under section 6015. Section 6015(e)
provides in relevant part:
SEC. 6015(e). Petition for Review by Tax Court. --
(1) I'n general.--1n the case of an i ndividual
agai nst whom a deficiency has been asserted and who
el ects to have subsection (b) or (c) apply-
(A) I'n general.--1n addition to any
ot her renedy provided by |aw, the individual
may petition the Tax Court (and the Tax Court
shal | have jurisdiction) to determ ne the
appropriate relief available to the
i ndi vi dual under this section if such
petitionis filed * * * [tinely]
| parse the quoted text of section 6015(e) into the separate
statenents which Congress has carefully chosen to prescribe under
t he heading “Petition for Review by Tax Court”. The plain
readi ng of each of these statenents establishes the prerequisite
to the Court’s obtaining jurisdiction in the case of a stand-

al one petition. The majority reads these statenents differently,

in fact, declining to apply many of the statenents in order to
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reach a conclusion that the majority considers nore practi cal

than the plain neaning application that the text demands. As

expl ai ned by the majority,

sone of these statenents either do not

apply to a finding that the Court has jurisdiction over this case

or are statutory surpl usage.

majority is careful

Al though in the latter

regard the

not to use the term “surpl usage”, the

majority declines to apply part of the statenents asserting that

the | anguage therein nmust apply in al

akin to | abeling the parts surpl usage.

cases.

Such reasoning is

| summarize a plain reading of the separate statenents and

the mayjority’s reading of these statenents as foll ows:

Statutory Text

In the case of
an i ndi vi dual

agai nst whom a

defi ci ency has been
asserted

A Pl ai n Readi ng

In order to
acquire jurisdiction
under section
6015(e), the Court
must find that the
petitioning taxpayer
i's an i ndividual.

In order to
acquire jurisdiction
under section
6015(e), the Court
must find that the
Commi ssi oner has
asserted a
defi ci ency agai nst
t he petitioning
i ndi vi dual .

Majority’'s Readi ng

In order to
acquire jurisdiction
under section
6015(e), the Court
must find that the
petitioning taxpayer
i's an i ndividual.

In order to
acquire jurisdiction
under section
6015(e), the Court
never need find that
t he Comm ssi oner has
asserted a
defi ci ency agai nst
t he petitioning
individual. This
| anguage is not a
jurisdictional
requirenent.
an i ndi vi dual

VWhen



and

who el ects to have
subsection (b) or

(c) apply

* * * the
i ndi vi dual may
petition the Tax
Court (and the Tax
Court shall have
jurisdiction)

In order to
acquire jurisdiction
under section
6015(e), the Court
must find that the
petitioning
i ndi vi dual made an
el ecti on under
subsection (b) or
(c). As this Court
stated i n Fernandez
v. Comm ssi oner,

114 T.C. 324, 331
(2000), “before an

i ndi vi dual may
petition this court
for review of

I nnocent spouse
relief, including
relief under
subsection (f), such
i ndi vi dual rnust nake
an_el ection under
subsections (b)
and/or (c).”
(Enphasi s added.)

In order to
acquire jurisdiction
under section
6015(e), the Court
must find that the
petitioning
i ndi vidual is the
same i ndi vi dua

petitions the Court
under section
6015(e), the Court
may al ways deci de
whet her the

i ndi vidual qualifies
for relief under
section 6015 as to
ei ther a deficiency
or an under paynent.

In order to
acquire jurisdiction
under section
6015(e), the Court
never need find that
t he petitioning
i ndi vi dual rmade an
el ection under
subsection (b) or
(c). This | anguage
is surplusage in
that the
Comm ssi oner nust
al ways, including
wher e the individual
has requested only
equitable relief
under section
6015(f), treat the
i ndi vi dual * s request
as an el ection under
subsection (b) and
(c). This treatnent
i pso facto neets the
requi renent of this
| anguage.

In order to
acquire jurisdiction
under section
6015(e), the Court
never need find that
t he petitioning
i ndi vidual is the
i ndi vi dual agai nst



to determ ne the
appropriate relief
avail able to the
i ndi vi dual under
this section if such
petitionis filed *
** [timely].

As | see it,

petitioner

relief under section 6015(f).?

the controlling fact

! As discussed infra, Congress provided in sec.
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agai nst whom a
deficiency was
asserted and who
made the el ection
under subsection (b)
or (c¢). The

“i ndi vi dual ”
referenced in this

| anguage i s the sane
“i ndi vi dual ”
described in the
prefatory | anguage
in section

6015(e) (1).

When t he
i ndi vi dual descri bed
in the prefatory
| anguage in section
6015(e)(1) files a
tinely petition with
the Court under
section 6015(e), and
the Court therefore
has jurisdiction,
the Court may deci de
that the individua
is entitled to any
formof relief under
section 6015.

whom a deficiency is
asserted or who nade
an el ection under
subsection (b) or
(c). The Court has
jurisdiction
whenever an

i ndi vi dual petitions
t he Court under
section 6015(e) to
deci de any claimfor
relief under section
6015. The
“individual” who may
petition the Court
IS not necessarily

t he sanme

“i ndi vi dual ”
described in the
prefatory | anguage
in section

6015(e) (1).

The phrase “under
this section” neans
that the Court may
deci de the
appropriate relief
as to any
petitioning
i ndi vidual who files
atinely petition
under section
6015(e).

in this case is that
requested fromthe Comm ssioner solely equitable

The majority sees it differently.

6015 three
(continued. . .)
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The majority concludes that the Court has jurisdiction over this
case because, they find, the Comm ssioner (1) treated
petitioner’s request solely for equitable relief as a request for
all three types of relief under section 6015 and (2) considered
whet her petitioner qualified for any of those types of relief.
The majority understands that the so-found Conm ssioner’s

treatnent of petitioner’s request is dictated by the

Y(...continued)
distinct types of relief fromjoint liability, the first in sec.
6015(b), the second in sec. 6015(c), and the third in sec.
6015(f). Congress referred to these respective types of relief
as nodified i nnocent spouse relief contained in the House bill,
the separate liability election contained in the Senate
anendnent, and equitable relief contained in the conference
agreenent. The majority nakes no nention of the distinction that
Congress drew between these three types of relief, a distinction
whi ch, as di scussed herein, has been recogni zed not only by
Congress, but by the Joint Commttee of Taxation and the Treasury
Department as well. As | read the majority opinion, the Court’s
jurisdiction to decide this case involving solely equitable
relief is found in the fact that the Senate anmendnent gave the
Court jurisdiction over all forns of relief set forth in the
amendnent and “The Senate anmendnent * * * [included] an
‘“Equitable Relief’ provision simlar to what is now contained in
section 6015(f)”. Mjority op. p. 11. | disagree with the
majority that the Senate amendnent gave the Court jurisdiction
over a claimfor equitable relief under sec. 6015(f) in the case
of a stand-alone petition. The Senate’'s equitable relief
provi sion was never adopted by the conferees. The nere fact that
the Senate anmendnent may have been “simlar” to the conferees’
equitable relief provision, an assertion made by the majority but
to which | disagree (but for the fact that both provisions are
called “equitable relief”), does not nean that the conferees
intended that their equitable relief provision, which was not
contained in either the House bill or the Senate anendnent, would
follow the jurisdictional rules set forth in the Senate
amendnent. The equitable relief provision contained in sec.
6015(f) arose in conference, and the conferees never provided
that the Court would have jurisdiction as to that provision in
the case of a stand-al one petition.
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Conmi ssioner’s belief that the “Conm ssioner nust first exam ne
bot h subsections (b) and (c) to determ ne whether relief is
avai | abl e under those subsections before determ ni ng whet her
relief is available under section 6015(f)”. Majority op. p. 6.

The majority’ s understandi ng of the Conm ssioner’s belief is
at odds with the Treasury Departnent’s formati on of procedural
rul es by which the Comm ssioner nmust process requests for relief
under section 6015. Specifically, follow ng the Comm ssioner’s
consideration of petitioner’s request, the Treasury Depart nent
i ssued proposed regulations interpreting section 6015 to the
contrary of the mgjority’s finding that the Conm ssioner treated
petitioner’s request solely for equitable relief as a claimfor
all three types of relief under section 6015.2 The proposed
regul ati ons provide inconsistently with the majority’s
under standi ng that the Conm ssioner will not consider whether a
t axpayer requesting relief solely under section 6015(f) qualifies
for relief under section 6015(b) or (c). See sec. 1.6015-
1(a)(2), Proposed Incone Tax Regs., 66 Fed. Reg. 3894 (Jan. 17,
2001) (“If a requesting spouse seeks relief only under § 1.6015-4

[equitable relief], the Secretary may not grant relief under

2 | understand that proposed regul ati ons are not binding on
this Court. Canterbury v. Conmm ssioner, 99 T.C 223, 246 n. 18
(1992). In the instant setting, however, the referenced proposed
regul ati ons speak loudly as to the Comm ssioner’s “belief” as to
the fornms of relief that he will consider when a taxpayer such as
petitioner requests under sec. 6015 solely equitable relief.
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81.6015-2 [nodified i nnocent spouse relief] or 8 1.6015-3 [the
separate liability election].”); see also Notice of Proposed

Rul emaki ng, 66 Fed. Reg. 3891 (Jan. 17, 2001) (“If a spouse

requests relief under section 6015(f) alone, relief will only be

considered under that section.” (Enphasis added.)). Although

the majority recogni zes that the Treasury Departnent has issued
proposed regul ati ons under section 6015, the majority makes no
reference to the Secretary’s interpretation of section 6015 as
set forth in this portion of the proposed regulations. This
portion, if finalized as proposed, wll stab the heart of the
maj ority’ s reasoning that:

in every case where the taxpayer submts a request to

t he Comm ssioner for relief under section 6015, and

such request includes a claimfor relief under section

6015(f), the Comm ssioner nust first exam ne both

subsections (b) and (c) to determ ne whether relief is

avai | abl e under those subsections before determ ning

whet her relief is avail able under section 6015(f).

[ Majority op. p. 6.]

| n anot her recent case, Lunsford v. Commi ssioner, 117 T.C.

183, 191 (2001) (Laro, J., dissenting), | dissented to the
Court’s simlar refusal to recognize what | believed was a

| egi slative mandate that taxpayers be afforded face-to-face
coll ection due process (CDP) hearings upon all proper requests.
That nandate had been recogni zed by the U S. Departnment of
Justice, the Internal Revenue Service (IRS) Ofice of Chief
Counsel, and the IRS Ofice of Appeals. The Court’s

interpretation contrary to ny belief was |ater eroded by the
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Treasury Departnment’s release of final regulations under section
6330, providing in relevant part that a taxpayer may demand a
face-to-face CDP hearing. Sec. 301.6330-1(d)(2), Q&A-D6 and D7,
Proced. & Admn. Regs. In contrast to the majority, the Treasury
Departnent has apparently recogni zed here that the Comm ssioner’s
assertion of a deficiency and the taxpayer’s making of an
affirmative el ection under section 6015(b) or (c) are both
prerequisites to relief under those subsections and that the
failure to neet either prerequisite forecloses any need to “first
exam ne both subsections (b) and (c) to determ ne whether relief

is avail abl e under those subsections”. See also Fernandez v.

Comm ssioner, 114 T.C 324, 331 (2000), whereat the Court stated:

“we concl ude, before an individual may petition this court for
revi ew of innocent spouse relief, including relief under
subsection (f), such individual nust nmake an el ecti on under
subsections (b) and/or (c).”

This Court is not a Court of unlimted jurisdiction. To the
contrary, this Court is a legislatively created (Article 1) Court
that must acquire jurisdiction directly from Congress. Freytag

v. Comm ssioner, 501 U.S. 868, 870 (1991); David Dung Le, MD.

Inc. v. Conmm ssioner, 114 T.C. 268, 269 (2000), affd. 22 Fed.

Appx. 837 (9th Cir. 2001); see also sec. 7442. \Wen the Court
| acks jurisdiction over an issue, the Court does not have the

power to decide it. Ins. Corp. of Ir., Ltd. v. Conpagni e des
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Bauxites de Quinee, 456 U. S. 694, 702 (1982); WIllians v. Secy.

of Navy, 787 F.2d 552, 557 (Fed. Cr. 1986); Brown v.

Comm ssioner, 78 T.C. 215, 217-218 (1982). The Court may not

acquire jurisdiction upon the consent of the parties, California

v. LaRue, 409 U. S. 109, 112 n.3 (1972), or through sone equitable

principle such as estoppel, Am Fire & Cas. Co. v. Finn, 341 U. S.

6, 17-18 (1951); Flight Attendants Against UAL O fset V.

Comm ssioner, 165 F. 3d 572, 578 (7th Gr. 1999). The Court’s

decision as to an issue over which it does not have jurisdiction

is void, Ruhrgas AGv. Marathon Gl Co., 526 U. S. 574, 583

(1999); Steel Co. v. Citizens for Better Envt., 523 U. S. 83,

101-102 (1998), and may be chal l enged at any tine, including upon

appeal, Ins. Corp. of Ir., Ltd. v. Conpagni e des Bauxites de

QUi nee, supra at 702.

Congress added section 6015 to the Code as part of the
I nt ernal Revenue Service Restructuring and Reform Act of 1998
(RRA 1998), Pub. L. 105-206, sec. 3201, 112 Stat. 685, 734, in
order to expand the relief available to taxpayers fromjoint and
several liability (joint liability) on a joint return. S. Rept.
105-174, at 55 (1998), 1998-3 C.B. 591; H. Rept. 105-364 (Part 1)
at 61 (1997), 1998-3 C.B. 433. Each spouse who files a joint
Federal inconme tax return is generally responsible for the
accuracy of that return and is subject to joint liability for tax

deficiencies stenmng therefrom Sec. 6013(d)(3). Such is the
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case even when only one of the spouses earned the wages or incone
shown on the return. Congress believed that relief fromjoint
l[tability was difficult to obtain under the | aw that preceded the
RRA 1998; i.e., former section 6013(e). Congress recognized that
joint liability may be unjust in certain circunstances. Cheshire

v. Comm ssioner, 282 F.3d 326, 331 (2002), affg. 115 T.C 183

(2000).

Through section 6015, Congress authorized relief fromjoint
liability in three distinct cases. 1d. First, section 6015(b)
relieves an individual of joint liability when he or she neets
the five requirenents set forth in section 6015(b)(1). Relief
under section 6015(b) (1), which is simlar to the relief
avai | abl e under forner section 6013(e) and to which the conferees
referred as nodified (or sonetines expanded) “innocent spouse

relief”,® H Conf. Rept. 105-599, at 251, 254 (1998), 1998-3 C. B

3 The congressional commttee nenbers used the shorthand
“i nnocent spouse” to refer to an individual who qualified for
relief fromjoint liability under former sec. 6013(e) and, in the
case of the conferees and the House conm ttee nenbers, under its
successor, sec. 6015(b). E. g., H Conf. Rept. 105-599, at 249,
251 (1998), 1998-3 C.B. 1003, 1005; S. Rept. 105-174, at 55-56
(1998), 1998-3 C.B. 591-592; H Rept. 105-364 (Part 1) at 61-62
(1997), 1998-3 C. B. 433-434. A though former sec. 6013(e) did
not actually use that term the courts and at |east one previous
| egislative commttee did. The term “innocent spouse” was
apparently spawned in Spanos v. United States, 212 F. Supp. 861
(D. M. 1963), affd. in part, revd. in part, and remanded 323
F.2d 108 (4th Gr. 1963). There, the court described a taxpayer
who had filed a joint return with her husband as an “innocent
spouse” after noting that the taxpayer at hand “had no i ncone of
her own and * * * was innocent of her husband s fraudul ent

(continued. . .)
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1005, 1008, requires an affirmative el ection by the taxpayer,
sec. 6015(a)(1l), and the presence of a deficiency, e.g., sec.
6015(b)(1)(B) (joint return nust contain an “understatenent of
tax”); sec. 6015(b)(1)(D) (factfinder nust conclude as a
prerequisite to nodified innocent spouse relief that it is
“Iinequitable to hold the other [petitioning spouse] individual
liable for the deficiency in tax for such taxable year
attributable to such understatenent”). Second, section 6015(c)
allows certain individuals to elect to limt their personal
liability to the amobunt that was “properly allocable” to them
Sec. 6015(c)(1)(A). In order to qualify for this second type of
relief, which was not avail abl e under fornmer section 6013(e) and
to which the conferees referred as the “separate liability
el ection”, H Conf. Rept. 105-599, supra at 251, 1998-3 C. B. at
1005, the taxpayers who filed the joint return nust be no | onger

married, or be legally separated, or have been living apart for a

3(...continued)
failure to file a federal income tax return for the taxable year
1955 when it was due.” 1d. at 862, 864. This Court and the
Court of Appeals for the Sixth Circuit later repeated the term
while passing on the joint liability of a taxpayer who had filed
ajoint return with her spouse. E.g., Huelsman v. Conmm ssioner,
416 F.2d 477, 479 (6th Cr. 1969), remanding T.C. Meno. 1968-95;
Wenker v. Conmm ssioner, T.C Meno. 1966-240. The term al so
appears in the legislative history acconpanyi ng the enactnent of
former sec. 6013(e), S. Rept. 91-1537 (1970), 1971-1 C.B. 606,
and many subsequent court opinions discussing the forner section,
e.g., United States v. Mtchell, 403 U S. 190, 206 (1971);
Fel dman v. Conm ssioner, 20 F.3d 1128 (11th Cr. 1994), affgqg.
T.C. Meno. 1993-17; Kroh v. Comm ssioner, 98 T.C. 383 (1992)
(Court reviewed).
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12-nonth period. Sec. 6015(c)(3)(A)(i). Relief under section
6015(c), like relief under section 6015(b), requires an
affirmative election by the taxpayer, sec. 6015(a)(2), and the
presence of a deficiency, e.g., sec. 6015(c)(1) (an individual
who nmakes the separate liability electionis liable for a
“deficiency which is assessed with respect to the [joint] return
* * * [in an anbunt not to exceed] the portion of such deficiency
properly allocable to the individual”). Third, section 6015(f)
authorizes the Secretary to grant equitable relief fromjoint
l[itability when neither of the first two types of relief is
avai l able. Relief under section 6015(f), which the conferees
referred to as “equitable relief”, H Conf. Rept. 105-599, supra
at 251, 1998-3 C.B. at 1005, was not avail abl e under forner
section 6013(e). In contrast with the other two types of relief,
equitable relief does not require the presence of a deficiency.

Petitioner’'s petition to this Court is a “stand al one”

petition, Fernandez v. Conmm ssioner, 114 T.C 324, 329 (2000),

that was filed under section 6015(e) (1) seeking only equitable
relief under section 6015(f). By virtue of the fact that her
1995 joint return did not generate a deficiency, petitioner does
not qualify for, nor has she ever sought, nodified i nnocent
spouse relief or the separate liability election under section
6015(b) and (c), respectively. This case is the first instance

where this Court has deci ded whet her section 6015(e) allows the



- 41 -
Court to deternm ne whether a taxpayer in a nondeficiency case* is
entitled to equitable relief under section 6015(f). The Court
has previously held that the Court has jurisdiction to decide a
claimfor equitable relief under section 6015(f) when the Court
has jurisdiction over the proceedings by virtue of another

specific grant of authority. E.g., Fernandez v. Conm ssioner,

supra (Court decided claimfor equitable relief under section
6015(f) in a proceeding subject to the Court’s jurisdiction under
section 6015(e)(1) to review the Comm ssioner’s determ nation as
to a clai munder section 6015(b) and (c)); Butler v.

Commi ssioner, 114 T.C. 276 (2000) (Court decided claimfor

equitable relief under section 6015(f) in a proceeding subject to
the Court’s jurisdiction under section 6213(a) to redetermne a
defi ci ency).

In order to decide the Court’s jurisdiction in this case, |
set ny focus on the text of section 6015(e)(1) while bearing in
mnd the text of the statute as a whole and the statutory schene
crafted by Congress for relief fromjoint liability. FEDA v.

Brown & Wllianmson Tobacco Corp., 529 U. S. 120, 132-133 (2000).

| construe the relevant text with reference to its legislative

41 use the term “nondeficiency case” to refer to a case
such as this where the Conm ssioner has not determned a
deficiency against the taxpayer, the taxpayer has never filed
with the Comm ssioner an election for relief under section
6015(b) or (c), and the taxpayer petitions the Court seeking
solely equitable relief as to an underpaynent of tax.
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history primarily to |l earn the purpose of the statute and, if
necessary, to resolve any anbiguity in the words prescribed in

the text. Landgraf v. USI FilmProds., 511 U S. 244 (1994);

United States v. Am Trucki ng Associations, Inc., 310 U S. 534,

543-544 (1940); Allen v. Conm ssioner, 118 T.C. 1, 7 (2002). |

apply the plain neaning of the words prescribed in the text
unless | find that a word’ s plain neaning is inescapably

anbi guous. Conmmi ssioner v. Soliman, 506 U S. 168, 174 (1993);

Garcia v. United States, 469 U S. 70, 76 n.3 (1984); Venture

Funding, Ltd. v. Comm ssioner, 110 T.C 236, 241-242 (1998),

affd. wi thout published opinion 198 F.3d 248 (6th Gr. 1999); see

al so Ex parte Collett, 337 U.S. 55 (1949). | understand that the

Court’s “task is to give effect to the wll of Congress, and
where its will has been expressed in reasonably plain terns,
‘“that | anguage nmust ordinarily be regarded as conclusive.’”

Giffinv. GCceanic Contractors, Inc., 458 U S. 564, 570 (1982)

(quoting Consuner Prod. Safety Commm. v. GIE Sylvania, Inc., 447

U S 102, 108 (1980)). | “presune that a |legislature says in a
statute what it neans and neans in a statute what it says there.”

Conn. Natl. Bank v. Germmin, 503 U S. 249, 253-254 (1992).°

> Whereas the mpjority opinion recognizes simlar rules of
statutory construction, it does so only as to its interpretation
of the 2001 anendnent, mgjority op. pp. 14-15, choosing to rest
its analysis primarily on this Court’s decisions in Fernandez v.
Conm ssioner, 114 T.C 324 (2000), and Butler v. Conm Ssioner,
114 T.C. 276 (2000). 1In contrast wwth the case here, however,
(continued. . .)
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| amunable to find in section 6015(e) (1) any grant of

jurisdiction to the Court to decide in a nondeficiency case a
request for equitable relief under section 6015(f). Section
6015(e) (1) provides in plain ternms that the Court’s jurisdiction
rests upon (1) the assertion of a deficiency against a taxpayer,
(2) the taxpayer’s nmaking of an election under section 6015(b) or
(c),® and (3) the taxpayer’s tinely petitioning the Court to
determ ne the appropriate relief under section 6015. Absent a
finding that all of these requirenents have been net, | concl ude
that the Court lacks the requisite jurisdiction to decide a claim
for equitable relief under section 6015(f). Wen, on the other
hand, all of these requirenents are net, | conclude that the
Court is enpowered by section 6015(e)(1)(A “to determ ne the
appropriate relief available to the individual under this section

[section 6015]”.7 That relief could include, where applicable,

5(...continued)
neither of those two cases involved an el ection made sol ely under
section 6015(f) or, nore inportantly, required that the Court
| ook solely to sec. 6015(e) for its jurisdiction.

6 As to this second elenment, the statute provides explicitly
that the Court’s jurisdiction attaches only to those cases where
“an individual * * * elects to have subsection (b) or (c) apply”.
Sec. 6015(e)(1). Thus, even were the Conm ssioner to treat a
t axpayer who did not nmake such an election as one who did, a
treatnent which as nentioned supra the Treasury Departnment’s
proposed regul ations forbid, that treatnent, contrary to the
maj ority’ s thinking, would not be enough to neet this second
el enent .

"1 read the phrase “under this section” in light of the
(continued. . .)
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nodi fi ed i nnocent spouse relief, the separate liability election,
and equitable relief.

The majority opinion rests primarily on the fact that the

Court has held previously in Fernandez v. Conm SSioner, supra,

and Butler v. Conm ssioner, supra, that the Court has

jurisdiction to decide a claimfor relief under section 6015(f).
As | read the majority’ s opinion, those decisions conpel the
conclusion that we have jurisdiction in this case. | disagree.

The cases of Fernandez v. Commi Ssioner, supra, and Butler v.

Conm ssi oner, supra, are factually distinguishable fromthe

setting at hand.® Although it is true that both of those cases

(...continued)
text of the statute as a whole and the statutory schene crafted
by Congress for relief fromjoint liability. See FDA v. Brown &
Wl lianson Tobacco Corp., 529 U S 120, 132-133 (2000).
concl ude that the phrase does not enpower the Court to consider
granting to any individual any formof relief avail abl e under
sec. 6015 sinply because the individual petitions the Court for
relief fromjoint liability. Instead, in a stand al one
proceedi ng such as this, Congress has allowed the Court to
provide relief under sec. 6015 only to an individual described in

sec. 6015(e)(1). | construe Congress’s use of the term*“the
individual” in sec. 6015(e)(1)(A) to refer only to those
i ndi viduals described in sec. 6015(e)(1); i.e., “an individual

agai nst [1] whom a deficiency has been asserted and [2] who
el ects to have subsection (b) or (c) apply”.

81 also note that the version of sec. 6015(e) (1) that the
Court applied in Fernandez v. Conm ssioner, supra, and Butler v.
Conm ssi oner, supra, has since been anended by inserting after
“individual”, the words “agai nst whom a defici ency has been
asserted and”. Consolidated Appropriations Act, 2001 (CAA),

Pub. L. 106-554, app. G sec. 313(a)(3)(A), 114 Stat. 2763A-641

(2000). That amendnent is applicable to this case in that it

“shall take effect on the date of the enactnent of this Act”
(continued. . .)
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required the Court’s consideration of a section 6015(f) claimfor
equitable relief, the fact of the nmatter is that neither case
arose in a nondeficiency setting. The taxpayer in Butler v.

Commi ssi oner, supra, raised the section 6015(f) issue as an

affirmati ve defense in a deficiency proceeding. Accord Estate of

Wenner v. Conm ssioner, 116 T.C 284 (2001) (taxpayer raised

qualification under sec. 6015 as an affirmative defense in an

i nterest abatenent proceeding). The taxpayer in Fernandez v.

Conm ssi oner, supra, raised the section 6015(f) issue in

connection with an el ection under section 6015(b) and (c) for
relief froma deficiency. Petitioner, by contrast, has never had
a deficiency for the rel evant year and has never nade an

el ection. Petitioner sinply asks the Court to grant her
equitable relief froman underpaynment of the tax reported on her
return.

Al though the legislative history to a statute is secondary
when the Court can apply the plain neaning of unanbi guous
statutory text, | recognize that unequivocal evidence of a clear
| egi slative intent may sonetines override a plain nmeaning

interpretation and lead to a different result. Consuner Prod.

Safety Commn. v. GIE Sylvania, Inc., supra at 108; see also Allen

v. Comm ssioner, 118 T.C. 1, 17 (2002). Here, the legislative

8. ..continued)
(Dec. 21, 2000). CAA app. G sec. 313(f), 114 Stat. 2763A-643.
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hi story of section 6015 supports my conclusion and conflicts with
the majority’ s concl usion.

Section 6015 finds its roots in the House. The House
Comm ttee on Ways and Means was concerned with the adequacy of
then-present law on relief fromjoint liability for tax,
interest, and penalties in that the relief was afforded only to
i ndi vi dual s who qualified as innocent spouses. The committee
viewed the law as “inadequate” in that “it is inappropriate to
limt innocent spouse relief only to the nost egregi ous cases
where the understatenent is large and the tax position taken is
grossly erroneous.” H Rept. 105-364 (Part 1), supra at 61
1998-3 C.B. at 433. The commttee believed that “parti al
i nnocent spouse relief should be considered in appropriate
circunstances, * * * that all taxpayers should have access to the
Tax Court in resolving disputes concerning their status as an
i nnocent spouse * * * [and] that taxpayers need to be better
informed of their right to apply for innocent spouse relief in
appropriate cases”. [d. The House bill made “innocent spouse
status easier to obtain.” 1d. The House commttee report
expl ains the relevant parts of the House bill as foll ows:

The bill elimnates all of the understatenent

t hreshol ds and requires only that the understatenent of

tax be attributable to an erroneous (and not just a

grossly, erroneous) itemof the other spouse.

The bill provides that innocent spouse relief may

be provided on an apportioned basis. That is, the
spouse nmay be relieved of liability as an i nnocent
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spouse to the extent the liability is attributable to

the portion of an understatenent of tax which such

spouse did not know of and had no reason to know of.

The bill specifically provides that the Tax Court

has jurisdiction to review any denial (or failure to

rule) by the Secretary regarding an application for

i nnocent spouse relief. * * * [1d.]

The House bill then passed to the Senate. As was true in
the case of the House commttee, the Senate Comm ttee on Fi nance
viewed the then-present law on relief fromjoint liability for
tax, interest, and penalties as “inadequate”. S. Rept. 105-174,
supra at 55, 1998-3 C.B. at 591. The Senate conmttee believed,
however, that an approach different fromthat taken by the House
was necessary to address this concern. The Senate committee
believed that “a system based on separate liabilities wll
provi de better protection for innocent spouses than the current
system* * *[ ] that an electing spouse’s liability should be
satisfied by the paynment of the tax attributable to that spouse’s
incone and that an election to limt a spouse’s liability to that
anopunt is appropriate.” |1d. at 55, 1998-3 C. B. at 591. The
Senate Comm ttee on Finance explained in its report that the
rel evant parts of the Senate amendnent were as foll ows:

The bill nodifies the i nnocent spouse provisions

to permt a spouse to elect to limt his or her

l[tability for unpaid taxes on a joint return to the

spouse’s separate liability anobunt. 1In the case of a

deficiency arising froma joint return, a spouse would

be liable only to the extent itenms giving rise to the
deficiency are allocable to the spouse. * * *

* * * * * * *
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The Tax Court has jurisdiction of disputes arising
fromthe separate liability election. For exanple, a
spouse who nmekes the separate liability election may

petition the Tax Court to determine the limts on
liability applicable under this provision. * * *

* * * * * * *

The separate liability election also applies in
situations where the tax shown on a joint return is not
paid with the return. 1In this case, the anount
determ ned under the separate liability election equals
t he anbunt that woul d have been reported by the
el ecting spouse on a separate return. [ld. at 56-59,
1998-3 C. B. at 592-595.]

The different approaches passed by the Senate and t he House
as torelief fromjoint liability were reconciled in conference
with the conferees adopting both the nodified i nnocent spouse
relief provided in the House bill and the separate liability
el ection provided in the Senate anmendnent. The conferees al so
agreed upon an additional formof relief that was not found in
either the House bill or the Senate anmendnent. The conference
agreenent provided that an individual who did not qualify for
nodi fied i nnocent spouse relief or the separate liability
el ection could still qualify for equitable relief in appropriate
situations prescribed by the Secretary. The conference report
expl ains the relevant parts of the conference agreenent as
fol |l ows:

I n general

The conference agreenent follows the Senate
anendnent with respect to deficiencies of a taxpayer

who is no longer married to, is legally separated from
or has been living apart for at |least 12 nonths from
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the person with whomthe taxpayer originally filed the
joint return. The conference agreenent al so includes
the provision in the House bill expanding the
circunstances in which innocent spouse relief is
avai |l abl e. Taxpayers, whether or not eligible to make
the separate liability election, may be granted

i nnocent spouse relief where appropriate. In addition,
t he conference agreenent authorizes the Secretary to
provide equitable relief in appropriate situations.

The conference agreenent follows the House bill and the
Senate anmendnent in establishing jurisdiction in the
Tax Court over disputes arising in this area.

Deficiencies of certain taxpayers

The conference agreenent follows the Senate
anendnent with respect to deficiencies of a taxpayer
who, at the tinme of election, is no longer married to,
is legally separated from or has been living apart for
at least 12 nonths fromthe person wth whomthe
taxpayer originally filed the joint return. Such
taxpayers may elect tolimt their liability for any
deficiency limted to the portion of the deficiency
that is attributable to itens allocable to the
t axpayer

O her deficiencies

The conference agreenent al so includes the
provision in the House bill nodifying i nnocent spouse
relief. Taxpayers who do not nmake the separate
liability election may be eligible for innocent spouse
relief. * * *

O her circunstances, including tax shown on a return
but not paid

The conference agreenent does not include the
portion of the Senate anmendnent that coul d provide
relief in situations where tax was shown on a j oi nt
return, but not paid with the return. The conferees
intend that the Secretary will consider using the grant
of authority to provide equitable relief in appropriate
situations to avoid the inequitable treatnent of
spouses in such situations. * * *
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The conferees do not intend to limt the use of
the Secretary’ s authority to provide equitable relief
to situations where tax is shown on a return but not
paid. The conferees intend that such authority be used
where, taking into account all the facts and
circunstances, it is inequitable to hold an individual
liable for all or part of any unpaid tax or deficiency
arising froma joint return. The conferees intend that
relief be avail able where there is both an
under st at enent and an under paynent of tax.

Procedural rules
The conference agreenent follows the House bil

and the Senate anendnent with respect to procedural

rules, including the jurisdiction of the Tax Court to

review matters relating to this provision. * * *

Ef fective date

The conference agreenent follows the Senate
anmendnent. The separate liability election, expanded

i nnocent spouse relief and authority to provide

equitable relief all apply to liabilities for tax

arising after the date of enactnment, as well as any
l[tability for tax arising on or before the date of
enactnent that remains unpaid on the date of enactnent.

* * * [H Conf. Rept. 105-599, supra at 251- 255,

1998-3 C. B. at 1005-1009; footnote omtted.]

In sum the conference report highlights that Congress
intended that three distinct types of relief fromjoint liability
be avail abl e under section 6015; nanmely, the nodified i nnocent
spouse relief provided in the House bill, the separate liability
el ection provided in the Senate amendnent, and the equitable
relief provided in the conference agreenent.® The conference

report also highlights that the Court’s jurisdiction to review

° The proposed incone tax regul ati ons under sec. 6015 al so
hi ghlight this point. See 66 Fed. Reg. 3888 (Jan. 17, 2001).
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those types of relief is limted to the jurisdictional powers
granted to the Court in the House bill and in the Senate
anendnent. Because neither of those docunents enpowered the
Court to decide a matter stemming froma petition requesting
equitable relief under section 6015(f), | consider it only
natural to conclude that section 6015 al so does not contain that
jurisdiction in a nondeficiency case. To be sure, the fact that
the conferees’ equitable relief provision was not a part of
either the House bill or the Senate anendnent negates the
majority’s conclusion that the Court’s jurisdiction to review a
claimfor equitable relief under section 6015(f) is found in both
the House bill and in the Senate anendnent.

| find additional support for ny conclusion in the general
expl anation of the RRA 1998 as set forth in the Staff of Joint
Comm on Taxation, Ceneral Explanation of Tax Legi sl ation Enacted
in 1998 (J. Comm Print 1998), 1998-4 C. B. 543. Although that
general explanation is not part of the RRA 1998 s |legislative

hi story, see Estate of Hutchinson v. Conm ssioner, 765 F.2d 665,

669-670 (7th Cr. 1985), affg. T.C. Meno. 1984-55; Condor Intl.,

Inc. v. Conmm ssioner, 98 T.C 203, 227 (1992), | respect it as a
docunent that was prepared in connection with the legislative
process by individuals who were intimately involved in that

process. Estate of Wallace v. Conm ssioner, 965 F.2d 1038,

1050- 1051 n.15 (11th Gr. 1992), affg. 95 T.C. 525 (1990). M
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respect for the joint commttee’s understanding of a statute is
greatest where, as here, the understanding is fully supported by

corroboration in the legislative history. Estate of Hutchinson

V. Conm ssioner, supra at 669-670; Zinniel v. Conni ssioner,

89 T.C. 357, 367 (1987), affd. 883 F.2d 1350 (7th G r. 1989).

Cf. Allen v. Conm ssioner, supra at 15 (joint commttee’s

expl anation of certain provisions of the alternative m ninmmtax
regime were entitled to little respect given the | ack of
corroboration in the legislative history). Consistent with ny
under standi ng of the jurisdictional issue, the joint conmttee
recognized in its report that section 6015 provi des taxpayers
with three possible types of relief fromjoint liability; i.e.,
nodi fi ed i nnocent spouse relief, the separate liability election,
and equitable relief. Mreover, like ne, the joint conmttee
understood that this Court is enpowered to decide in a stand-

al one petition as an independent action only the first tw types
of relief. In order to decide a claimto equitable relief,
therefore, the joint conmttee’s explanation indicates that the
Court nust otherw se have jurisdiction over the underlying case
by virtue of another grant of authority; e.g., by way of the

petition in Butler v. Conm ssioner, 114 T.C. at 288 (2000), to

redeterm ne a deficiency under section 6213(a), or by way of the

petition in Fernandez v. Conmm ssioner, 114 T.C 324 (2000), to
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review a claimunder section 6015(b) and (c) for relief froma
defi ci ency.

The nost recent anendnent to section 6015(e)(1) also is
rel evant to ny conclusion. Through the Consoli dated
Appropriations Act, 2001 (CAA), Pub. L. 106-554, app. G sec.
313(a)(3)(A), 114 Stat. 2763A-641 (2000), Congress made a
technical correction to section 6015(e)(1) by inserting after the
word “individual”, the phrase "“agai nst whom a deficiency has been
asserted and”. This technical correction was nmade in conference,
Wi th no counterpart in either the House or the Senate. The
conference report reinforces a plain reading of the inserted
phrase to require the determ nation of a deficiency as a
prerequisite to the Court’s jurisdiction under section
6015(e)(1). The report enunciates that the main focus of the
statute is on relief fromdeficiencies and that the equitable
relief fromunderpaynents of tax is a narrowmy tailored provision
that is not subject to the sanme avenues of judicial (Tax Court)

review. 1 The conference report states:

0 1n fact, the Court’s inability to entertain a claimfor
equitable relief under sec. 6015(f) in a nondeficiency case
parallels the Court’s jurisdiction to decide a taxpayer’s incone
tax liability under sec. 6213(a). See Hannan v. Conm ssioner,

52 T.C. 787, 791 (1969). Gven the firmy established terrain as
to the Court’s jurisdiction to decide inconme tax liabilities in
general, | do not find it surprising that Congress chose through
sec. 6015(e)(1) not to give the Court jurisdiction to decide a
claimfor equitable relief under sec. 6015(f), absent the

Commi ssioner’s determ nation of a deficiency.
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Timng of request for relief.--Confusion currently
exists as to the appropriate point at which a request
for innocent spouse relief should be nade by the
t axpayer and considered by the IRS. Sone have read the
statute to prohibit consideration by the IRS of
requests for relief until after an assessnent has been
made, i.e., after the exam nation has been concl uded,
and if challenged, judicially determned. O hers have
read the statute to permt clains for relief from
deficiencies to be made upon the filing of the return
before any prelimnary determ nation as to whether a
deficiency exists or whether the return will be
exam ned. The consideration of innocent spouse relief
requires that the IRS focus on the particular itens
causing a deficiency; until such itens are identified,
the I RS cannot consider these clains. Congress did not
intend that taxpayers be prohibited from seeking
i nnocent spouse relief until after an assessnment has
been nmade; Congress intended the proper tine to raise
and have the IRS consider a claimto be at the sane
point where a deficiency is being considered and
asserted by the IRS. This is the |east disruptive for
both the taxpayer and the IRS since it allows both to
focus on the innocent spouse issue while also focusing
on the itens that m ght cause a deficiency. It also
permts every issue, including the innocent spouse
issue, to be resolved in single admnistrative and
judicial process. The bill clarifies the intended tine
by permtting the election under (b) and (c) to be nade
at any point after a deficiency has been asserted by
the IRS. A deficiency is considered to have been
asserted by the IRS at the tine the IRS states that
addi tional taxes may be owed. Most commonly, this
occurs during the Exam nation process. It does not
requi re an assessnment to have been made, nor does it
requi re the exhaustion of admnistrative renedies in
order for a taxpayer to be permtted to request
i nnocent spouse relief. [H Conf. Rept. 106-1004, at
386-387 (2001); enphasis added. ]

For the foregoing reasons, | dissent.

VWHALEN and FOLEY, JJ., agree with this dissenting opinion.



