T.C. Meno. 1998-328

UNI TED STATES TAX COURT

EM L FANKHAUSER, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 11192-95. Fil ed Septenber 21, 1998.

Kenneth J. Freeman, for petitioner.

Carol A. Szczepani k, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7443A(b)(3) and Rul es 180, 181, and
182. Unless otherw se indicated, section references are to the
I nternal Revenue Code in effect for the year 1993. Rule

references are to the Tax Court Rules of Practice and Procedure.



Respondent determ ned a deficiency in petitioner's 1993
Federal income tax in the amount of $4,422, an addition to tax
under section 6651(a) in the anmount of $3, and an accuracy-
rel ated penalty under section 6662(a) in the amobunt of $884.

The issues for decision are: (1) Wether petitioner is
entitled to a deduction for a loss froman S corporation; and
(2) whether the understatenment, if any, of tax required to be
shown on petitioner's 1993 Federal inconme tax return was due to
hi s negligence or disregard of rules or regulations. The
resolution of the first issue depends upon whether a valid S
corporation election was filed by the corporation to which the
loss is attributable.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
Petitioner filed an untinely Federal income tax return for the
year 1993, on May 6, 1994. At the tinme the petition was fil ed,
he resided in Westl ake, Onio.

In 1992 petitioner established and incorporated under Ohio
| aw Fankhauser Managenent, Inc. (Managenent). Petitioner was the
sol e sharehol der of Managenent during all relevant periods.
Managenment was forned in order to operate a teenage activity
center. Although there is conflicting evidence on the precise
date, it appears that the business of Managenent began in January

1993.



On January 8, 1993, petitioner net with John Herman, a
certified public accountant, in M. Herman's office. On behalf
of Managenent, M. Herman had prepared and signed a Form SS-4,
Application for Enployer ldentification Nunmber. M. Herman al so
prepared a Form 2553, Election by a Small Busi ness Corporation,
that was signed by petitioner in his capacity as a consenting
shar ehol der and presi dent of Managenent. The Form 2553 |isted
the effective date of the election to be January 2, 1993. M.
Her man pl aced both fornms in an envel ope addressed to respondent's
Cincinnati Service Center (the service center) and gave the
envel ope to petitioner.

M. Herman prepared a Form 1120S, U. S. Inconme Tax Return for
an S Corporation, on behalf of Managenent for the year 1993.
After accounting for various itens of inconme and deductions, the
return reflected an ordinary |oss from business activities in the
amount of $16,843. The return was received by the service center
on March 10, 1994. 1In a letter dated April 14, 1994, Managenent
was notified by the service center that the return could not be
processed because the Internal Revenue Service had no record of
Managenment's election to be treated as an S corporation. The
letter invited Managenent to forward certain information in order
to verify that a tinely S corporation election had been fil ed.

M. Herman responded to the letter fromthe service center
inaletter dated May 11, 1994. In his letter M. Herman

i ndi cated that the Managenent's S corporation el ection was



filed with the service center at the sane tinme that the Form SS-4
was mailed. A copy of the previously prepared Form 2553 was
enclosed with this letter. M. Herman also forwarded a letter
dated May 9, 1994, that was prepared by petitioner, as president
of Managenent, in response to the letter fromthe service center.
In that letter petitioner represented that the Form 2553 was
filed at the sane tinme that the Form SS-4 was fil ed.

Respondent's records do not indicate that a Form 2553 was
recei ved from Managenent during 1993 with respect to that year
The records do acknow edge that such a formwas received on
May 17, 1994, but the application was denied. It appears that
the reference in respondent's records to the Form 2553 received
in 1994 relates to the copy forwarded to the service center by
M. Herman with his letter dated May 11, 1994.

The copy of the Form SS-4 received on behal f of Managenent
and retained by respondent indicates that the docunent was
transmtted to the service center via facsimle (fax) on January
14, 1993. Respondent permts such applications to be nade by
fax, and an enpl oyer identification nunber was assigned to
Managenment. Fornms 2553 transmtted to respondent by fax are not
processed.

On a Schedule E included with his 1993 Federal incone tax
return, petitioner clained a $16,843 loss attributable to

Managenent. In the notice of deficiency, respondent disallowed



the entire loss and provided the foll ow ng explanation for the
di sal | owance:

Since we have no record of a valid Small Business

El ection filed on Form 2553 to el ect sub-chapter S, the

| oss clainmed on your Form 1040 has been disall owed for

1993.
Respondent further determ ned that petitioner was liable for the
addition to tax under section 6651(a)(1l) because his 1993 return
was filed late, and that petitioner was |liable for the negligence
penal ty under section 6662(a).

OPI NI ON

Managenment's S El ection

The di spute between the parties focuses upon whet her
Managenent nmade a tinely election to be treated as an S
corporation. See sec. 1362. |If so, then petitioner properly
clainmed a loss attributable to Managenent on his 1993 Feder al
income tax return. See sec. 1366. |If not, then respondent
properly disallowed the | oss so clained.

An election to be treated as an S corporation nust "be made
in such manner as the Secretary shall by regul ations prescribe."”
Sec. 1377(c). Pursuant to section 1.1362-6(a)(2), Income Tax
Regs., a corporation elects under section 1362(a) to be treated
as an S corporation by filing a Form 2553. GCenerally, a docunent
is considered filed with the Internal Revenue Service when it is

received by that agency. United States v. Lonbardo, 241 U S. 73,

76 (1916).



Direct evidence of actual receipt of a docunent by the
| nternal Revenue Service, however, is not always necessary in
order to effectuate its filing. W have held that proof that a
docunent was properly nailed gives rise to a presunption that the
docunent was delivered to, and received by, the person to whomit

was addr essed. Estate of Wod v. Conmi ssioner, 92 T.C. 793, 798

(1989), affd. 909 F.2d 1155 (8th Cr. 1990). This presunption of
delivery can operate as a substitute for direct evidence of

actual receipt with respect to the filing of a docunent in
situations where the taxpayer can establish that the docunent has
been properly mailed, but the Internal Revenue Service denies
havi ng recei ved the docunent.

Furthernore, with respect to certain docunents, including
Forns 2553, proof that the envel ope that contained the docunent
was properly addressed and sent by registered mail or certified
mai | constitutes prima facie evidence that the docunent was
delivered and therefore filed. Sec. 7502(c); sec. 301.7502-

1(d) (1), Proced. & Adm n. Regs.

In situations where the Conm ssioner denies receipt of a
docunent, the Court of Appeals for the Sixth Grcuit, to which an
appeal in this case lies, has held that section 7502(c) provides
t he exclusive neans for a taxpayer to establish that the docunent

has been nailed and thereby filed. See Carroll v. Conmm ssioner,

71 F.3d 1228 (6th Cir. 1995), affg. T.C Menon. 1994-229; Surowka
v. United States, 909 F.2d 148 (6th Gr. 1990); MIller v. United




States, 784 F.2d 728 (6th G r. 1986) (holding that the provisions
of section 7502 supersede and extingui sh the conmon | aw

presunption of delivery); accord Deutsch v. Conm ssioner, 599

F.2d 44 (2d Gr. 1979). But see Anderson v. United States, 966

F.2d 487 (9th G r. 1992); Estate of Wod v. Conm ssioner, 909

F.2d 1155 (8th Cr. 1990) (holding the enactnent of section 7502
had no effect on the common | aw presunption of delivery).

According to petitioner, when he left M. Herman's office on
January 8, 1993, the Forns 2553 and SS-4 were in a single
envel ope addressed to the service center. Petitioner clains that
he wal ked to a nearby U S. post office and mail ed the envel ope.
The docunents were not sent by certified or registered mail.
Petitioner argues that because respondent received and processed
the Form SS-4, respondent nust have received, but m splaced or
| ost, the Form 2553.

Respondent deni es having received an original Form 2553 on
behal f of Managenent during 1993. Respondent kept no record to
establish whether such a formwas al so received by fax at the
time the Form SS-4 was; however, if so the formwould not have
been processed. Petitioner does not claimto have faxed the Form
2553 to respondent or argue that transm ssion by fax was an
appropriate way to file such a docunent.

There are obvious inconsistencies between petitioner's
testi nony and respondent’'s records. Petitioner clains that he

mai | ed the Form SS-4 on January 8, 1993, but respondent's records



i ndi cate the docunent was received by fax on January 14, 1993.
Petitioner clains that he also mailed the Form 2553 on January 8,
1993, but respondent's records indicate that no such docunent was
received in 1993.

Under different circunstances, we would be conpelled to
resol ve these factual disputes. However, there is no need to do
so in this case. Because we are bound to follow the above-cited
line of cases decided by the Court of Appeals for the Sixth

Crcuit, &lsen v. Comm ssioner, 54 T.C. 742 (1970), affd. 445

F.2d 985 (10th Cr. 1971), petitioner's testinony regardi ng what
he did is not so inportant as his testinony as to what he did not
do; that is, send the Form 2553 by certified or registered mail
Because respondent has denied receipt of the Form 2553 in 1993,
and because petitioner did not send that formby certified or

registered mail, the form cannot be considered filed. Carroll v.

Conmi ssi oner, supra; Surowka v. United States, supra;, Mller v.

United States, supra; Deutsch v. Conm ssioner, supra. Absent the

filing of a valid Form 2553, Managenent cannot be treated as an S
corporation for the year 1993, and petitioner is not entitled to

deduct any loss attributable to the corporation. It follows that
respondent's adjustnent in this regard nust be sustai ned.

Neqgl i gence Penalty

Section 6662(a) inposes a penalty in an anpbunt equal to 20
percent of the portion of the underpaynent of tax attributable to

a taxpayer's negligence or disregard of rules or regul ations.



Sec. 6662(a) and (b)(1). Negligence is defined to include any
failure to make a reasonable attenpt to conply with the

provi sions of the Internal Revenue Code. Sec. 6662(c). It is
further defined as the failure to do what a reasonabl e person
wi th ordinary prudence would do under the sane or simlar

circunstances. Neely v. Conm ssioner, 85 T.C. 934, 947 (1985).

A taxpayer can avoid the inposition of the negligence penalty by
denonstrating that the underpaynent of tax was due to reasonabl e
cause and that the taxpayer acted in good faith with respect to
t he under paynent. Sec. 6664(c).

Regar dl ess of how Managenent's Form 2553 was actually
transmtted to respondent, we are satisfied that petitioner, in
good faith, believed that a valid S election had been made prior
to the time that he filed his 1993 return. Consequently, the
i nposition of the section 6662(a) negligence penalty is not
war r ant ed.

To reflect the foregoing and a concession by petitioner,

Deci sion will be entered

for respondent with respect to the

deficiency and the addition to tax

under section 6651(a) and for

petitioner with respect to the

section 6662(a) accuracy-rel ated

penal ty.



