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THOVAS J. FISHER AND ANN M FI SHER, ET AL.,! Petitioners
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Thomas L. Fenner and Marion S. Friedman, for respondent.

1 This case has been consolidated by order with those of Wite

RRmG| & Gas Associates, 1980, Raynond Phillips, Tax Matters
Partner, docket Nos. 5879-89, 25436-90, and 1321-92, each of
whi ch is a TEFRA proceedi ng involving the sane partnership.
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MEMORANDUM OPI NI ON

SW FT, Judge: These consolidated cases are before us on
notions for entry of decisions.? An evidentiary hearing was held
on Decenber 9, 1999, with regard to these notions.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

The underlying tax liabilities involved in the instant
nmotions for entry of decisions of Thomas J. and Ann M Fi sher
(who are petitioners in docket No. 27394-86 and who are
hereinafter referred to as petitioners) relate to two tax shelter
limted partnerships (the Wite R mpartnerships and the Syn- Fuel
partnerships) in which petitioners in the early 1980's invested.
Both of these tax shelters and the clainmed tax benefits
associ ated therewith have been the subject of test case opinions

adverse to the investors. See Peat Ol & Gas Associ ates V.

Commi ssioner, 100 T.C. 271 (1993) (relating to the Syn-Fuel

2 I n docket No. 27394-86, petitioners Thomas J. and Ann M

Fi sher nove for entry of decision. |In docket Nos. 5879-89,
25436-90, and 1321-92, respondent noves for entry of decisions
under Rule 248, to which notions the Fishers, as participating
partners, object. Also, in the latter three dockets, the

Fi shers, as participating partners, cross nove, as to thensel ves
only (not as to other partners) for entry of decisions, for
abatenent of interest, for innocent spouse relief, and for
attorney’s fees. 1In those three dockets, the tax matters partner
filed no response to the pendi ng notions.
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partnerships), affd. sub nom Ferguson v. Conm ssioner, 29 F.3d

98 (2d Cir. 1994); Krause v. Comm ssioner, 99 T.C 132 (1992),

(relating to the Wiite Rim partnerships), affd. sub nom

Hi | debrand v. Commi ssioner, 28 F.3d 1024 (10th Cir. 1994).°3

The instant notions focus primarily on whether petitioners
shoul d be treated as having entered into binding settlenment
agreenents of the taxes and penalties pertaining to their
investnments in the Wiite Rimand Syn-Fuel partnerships on a basis
nore favorable than that available to other partners in the sane
partnerships. Petitioners’ counsel conplains vigorously of
respondent’s general handling of the above tax shelters and of
respondent’s particular treatnent of petitioners. \Watever may
be the explanation for petitioners’ financial and other problens
relating to their investnents in the above partnerships, the
evi dence herein does not establish that petitioners entered into
bi ndi ng settl enent agreements wth respondent of their tax
liabilities, additions to tax, and increased interest in a manner
i nconsi stent with respondent’s proposed decisions. For the

reasons set forth below, in docket No. 27394-86, we shall deny

3 For other opinions relating to the Wiite R m partnerships,
see Hill v. Conm ssioner, 204 F.3d 1214 (9th Cr. 2000); Copel and
v. Comm ssioner, T.C Meno. 2000-181; Marinovich v. Conm ssioner,
T.C. Meno. 1999-179; Acierno v. Comm ssioner, T.C Meno. 1997-
441, affd. w thout published opinion 185 F.3d 861 (3d Cir. 1999);
Karl sson v. Comm ssioner, T.C Meno. 1997-432; Vanderschraaf v.
Comm ssioner, T.C Meno. 1997-306, affd. w thout published
opinion 211 F. 3d 1276 (9th Cr. 2000).
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petitioners’ notion for entry of decision. |In docket Nos. 5879-
89, 25436-90, and 1321-92, we shall grant respondent’s notions
for entry of decisions, and we shall deny the notions for entry

of decisions filed by petitioners as participating partners.

Backgr ound

At the tinme the petitions were filed, petitioners resided in
and the rel evant partnerships maintained their offices in New
York State.

On their Federal incone tax returns for the years 1980
t hrough 1985, petitioners clained | oss deductions relating to
their limted partnership investnents in Wite R mand Syn-Fuel

as foll ows:

Cl ai ned Loss Deducti ons

Par t nershi p 1980 1981 1982 1983 1984 1985
Wite Rm $39,925  $45,479  $50,880  $13, 665 --- ---
Syn- Fuel --- 40, 392 38, 319 40,890  $33,414  $6, 927

Respondent di sal | owed t he above-cl ai ned | oss deducti ons
relating to petitioners’ investnents in the Wiite Rimand Syn-
Fuel partnerships for the tax years 1980 through 1982 and the
partnerships’ |oss deductions for 1983 through 1985.

At a Court hearing on April 22, 1986, respondent’s counsel
announced that respondent woul d accept settlenent offers from

investors in the White Rmand related Iimted partnerships on
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terms that would allow the investors an ordinary | oss deduction
for the amount of cash invested in the partnerships. For
partnerships forned in 1979 and 1980, respondent’s offer of

settl enment expired on Septenber 5, 1986. By that date,
petitioners did not respond to respondent’s offer of settlenent.

On Decenber 27, 1988, petitioners mailed to respondent 10
checks totaling $130,836. On each check, petitioners indicated
whet her the amount of each check should be applied to taxes or to
interest owed for each year. No indication appeared on the
checks as to whether the paynents were being nmade in settl enment
of all or any portion of the tax liabilities determ ned by
respondent agai nst petitioners, nor did any indication appear on
the checks as to whether the paynents were being nmade for any tax
liabilities relating to White Rmor to Syn-Fuel, or both.

Over the course of 1989 through 1997, petitioners and their
counsel and respondent exchanged vari ous correspondence and ot her
docunents discussing petitioners’ tax liabilities and that
petitioners on Decenber 27, 1988, had partially paid. The
correspondence nmakes clear that, except as noted bel ow, no
settlement was entered into by petitioners and respondent for any
of the tax years in dispute herein.

For exanple, included in the docunents petitioners submtted
to respondent are clainms for refund that petitioners filed in

1990 and in 1994 seeking refunds fromrespondent of anounts
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petitioners had paid for the years 1981 through 1985 -- including
the $130,836 that petitioners had paid on Decenber 27, 1988.

On May 2, 1995, petitioners and respondent submtted to the
Court an agreed and signed deci sion docunent in docket No.
11904-88, involving petitioners’ Federal incone tax liability for
1982, in which petitioners agreed to a tax deficiency for that
year of $44,693.

On April 26, 1995, one of respondent’s Appeals officers
wote a letter to petitioners to explain the allocation by
respondent of the total $130,836 in paynents that had been
received frompetitioners on Decenber 27, 1988. In that letter
a m sl eadi ng statenent was nmade by respondent’s Appeal s officer
relating to petitioners’ Federal incone tax liabilities that

There remai ns no bal ance on the 1984 account, but each

of the other years show a bal ance in your favor which

will be refunded when this matter is closed.

At a Court hearing in petitioners’ case at docket No. 27394-
86 in New York Gty on Decenber 9, 1997, the parties orally
settled issues relating to petitioners’ investnment in Wite R m
for 1980 and 1981, and the parties filed their stipulation of

settled i ssues therein on December 9, 1999.
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Di scussi on

The evidence in these cases is clear that (except for the
May 2, 1995, and the Decenber 9, 1999, settlenents relating to
petitioners’ 1980, 1981, and 1982 tax liabilities that are
menti oned above) no settlenments were entered into between
petitioners and respondent with regard to petitioners’ Federal
income tax liabilities for the years 1980 through 1985.
Petitioners’ attenpt to have the $130,836 in paynents that they
made on Decenber 27, 1988, treated as a binding and final
settlenment of all of petitioners’ Federal inconme tax liabilities
relating to the White Rimand Syn-Fuel partnerships for the years
1980 through 1985, or for any portion thereof, is rejected.

Bi ndi ng settl enment agreenents may be entered into between
t axpayers and respondent. To constitute, however, a binding
settl enment agreenent of a Federal tax controversy, the taxpayers
and respondent’s representatives, anong other things, nust conply
generally with contract principles such as offer and acceptance
and nust objectively manifest nutual assent to the essenti al
terms of the purported settlenent agreenent. See Dorchester

| ndus. v. Conm ssioner, 108 T.C 320, 329-330 (1997), affd. 208

F.3d 205 (3d G r. 2000).
As we have found, with regard to the amobunts in controversy,
petitioners never accepted the terns of any pending settlenent

fromrespondent. To the contrary, after naking the paynents
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totaling $130,836 in Decenber of 1988, petitioners filed two sets
of clainms for refund therefor -- the first in 1990 and the second
in 1994. The filing by petitioners of the clains for refund in
1990 and 1994 is inconsistent with and di sproves petitioners’
contention that they had settled the related tax liabilities in
Decenber of 1988.

The total anobunt of petitioners’ Decenber 27, 1988, paynents
(and the anobunt of the various separate checks designated for
taxes and interest), with one exception for 1 year, do not match
the cal cul ati ons of what woul d have been due under any of
respondent’s settlenent offers. Further, in context, the
April 26, 1995, letter fromrespondent’s Appeals officer clearly
did not constitute an offer or acceptance of any settl enent
agr eenent .

Petitioners’ various alternative argunents (e.g., that
petitioners’ Decenber 27, 1988, paynents and respondent’s receipt
t hereof should be treated as an accord and satisfaction of the
tax liabilities then asserted against petitioners relating to
VWiite RRmand/or to Syn-Fuel, or that petitioners’ investnents in
Syn- Fuel should be treated as giving rise to | oss deductions for
fraud) are rejected. No credible evidence supports petitioners’
alternative argunents. Oher argunents made by petitioners that
are not specifically addressed herein have been consi dered and

are rejected.
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Petitioner Ms. Fisher’s clains for innocent spouse relief
for 1983 and | ater years and petitioners’ clainms for abatenent of
interest and for attorney’'s fees are all premature and therefore
wi |l be denied. Any innocent spouse relief available to
Ms. Fisher relating to partnership itens under the Tax Equity
and Fiscal Responsibility Act of 1982, Pub. L. 97-248, 96 Stat.
324 (such as the White Rimand Syn-Fuel investnents for 1983,
1984, and 1985), would be governed by the separate and
i ndependent proceedi ngs described in section 6230(a)(3).

Any abatenent of interest that m ght be available to
petitioners woul d be governed by the separate proceedi ngs

described in section 6404(e). See Bourekis v. Conm ssioner,

110 T.C. 20, 26 (1998).

In light of our denial of petitioners’ notions for entry of
deci sions, petitioners do not qualify as prevailing parties, and
we deny petitioners’ notions for attorney’'s fees. See sec. 7430.

To reflect the foregoing,

An appropriate order wll

be issued in docket No. 27394-86;

and orders and decisions will be

entered in docket Nos. 5879-89,

25436-90, and 1321-92.




