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VEMORANDUM OPI NI ON

JACOBS, Judge: Respondent determ ned a $34,534 deficiency in
petitioner's 1993 Federal income tax and a $6, 503 accuracy-rel at ed
penal ty pursuant to section 6662(a).

Fol | owi ng concessi ons, the i ssues remaining for decision are:

(1) Whet her petitioner had $99, 880 of unreported inconme for 19983;



and if so, (2) whether petitioner is |iable for the section 6662(a)
accuracy-rel ated penal ty.

Al'l section references are to the Internal Revenue Code as in
effect for the year under consideration. All Rule references are
to the Tax Court Rules of Practice and Procedure.

Backqgr ound?

At the time he filed his petition, petitioner resided in
Brookshire, Texas. Petitioner and his wife, Maria, filed separate
Federal income tax returns for 1993.

Petitioner was born and raised in Mercedes, Texas, which is
| ocated between Brownsville, Texas, and the Mexican border.
Mercedes is approximately 320 mles south of Brookshire.
Har | i ngen, Texas, a suburb of Mercedes, is | ocated approximately 20
to 25 mles north of the Mexican border.

During 1993, petitioner was a self-enployed truck driver,
haul i ng rock, sand, and gravel for road buil ding and housi ng sites.
Abel

Petitioner testified that (approxinmately 12 years ago) he net
an individual he knew only as Abel at a "beer joint" in Mrcedes;
they becane friends and custonmarily (approxinmately once a week)

drank beer and played pool. Petitioner did not know where Abe

1 Sone of the facts have been stipulated and are found
accordingly. The stipulations of facts and the exhibits
submtted therewith are incorporated herein by this reference.
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lived. The last tinme petitioner and Abel had contact was on
Novenber 9, 1993.

Recei pt of the Cash

According to petitioner, on Novenber 9, 1993, Abel went to
petitioner’s hone in Brookshire and requested petitioner to
transport a significant anmount of noney for him to Mercedes.
Petitioner agreed to do so; he neither questioned Abel as to the
source of the noney nor asked for anything in return for
transporting the noney. Only Abel and petitioner were present when
this nmeeting took place.

Abel told petitioner that he was going to Houston and in a
coupl e of days woul d pass through Mercedes, at which tine he would
nmeet petitioner and retrieve the noney. Abel gave no specific
details regarding the tinme or place where they would neet, other
than that he would | ocate petitioner by recognizing petitioner’s
truck outside the beer joint. Petitioner agreed to transport the
nmoney as a favor to Abel.

Abel gave petitioner several tightly wapped bundles of U S.
currency, which in the aggregate total ed $99, 880. Each bundl e was
sever al inches thick and contained <currency in multiple
denom nations. Abel cautioned petitioner not to showthe noney to
anyone. Accordingly, petitioner decided to place the noney in a
spare tire that was nounted under the rear of his 1991 Chevy pi ckup

truck.



Petitioner took the spare tire to a local truck stop where he
had the rubber tire separated fromthe netal rim Upon his return
fromthe truck stop, petitioner placed the bundl es of noney inside
the spare tire and reattached the netal rimto the tire. Not
wanting to |eave the noney unattended, petitioner brought the
reassenbl ed spare tire into his house. Prior to leaving for
Mer cedes the next norning, petitioner renmounted and padl ocked the
reassenbl ed spare tire under the frame of his truck

Petitioner's Trip to Mercedes and Subsequent Events

Petitioner left for Mercedes on the norning of Novenber 10,
1993. Petitioner's friends, Ronald Waller and Marcia Mller,
acconpani ed petitioner to Mercedes; they did not know of the
exi stence of the noney hidden in the spare tire.

That afternoon, petitioner was stopped near Harlingen by
Oficer Sergio Ramrez, Jr. (Oficer Ramrez) of the Texas
Department of Public Safety (DPS) for failing to drive in a single
mar ked | ane. Upon approachi ng the vehicle, O ficer Ramrez noticed
that petitioner appeared nervous; consequently, Oficer Ramrez
asked petitioner to step out of the truck. Petitioner conplied and
told Oficer Ramrez that he was going to Mercedes to purchase
recapped tires for an 18-wheel er. Petitioner |later changed his
story, informng Oficer Ramrez that the “real” purpose of his

trip was to visit his sick nother. Oficer Ramrez becane



suspicious and requested petitioner's consent to search the
vehicle, a request agreed to by petitioner.

A visual exam nation of petitioner's pickup truck led Oficer
Ramrez to believe that the truck's spare tire had been altered.
As a result, Oficer Ramrez asked petitioner to follow himto a
nearby DPS building so that a nore intensive search could be
undert aken. Agai n, petitioner conplied. At the DPS station, a
border patrol canine conducted a search of petitioner's truck and
“alerted” the officers to the spare tire. After petitioner
provi ded the key for the padlock, the officers renoved the spare
tire fromits bracket and discovered the noney. Petitioner told
Oficer Ramrez that he did not know how the noney got into the
spare tire.

Before leaving the DPS station, petitioner and his two
passengers (M. Waller and Ms. MIller) each executed a Wi ver of
Citation, Interest, and Release, disclaimng any interest in the
$99,880. On Novenber 14, 1993, petitioner again disavowed any
ownership interest in the $99, 880, and provided a voluntary witten
statenment to i nvestigators concerning the exi stence of Abel and t he
ci rcunst ances surroundi ng the recei pt of the noney. Petitioner
was neither arrested nor charged in connection wth possessing
stolen currency. Abel has never been located or identified by DPS
aut horities. No one has clained the noney. The $99, 880 was

eventually forfeited as contraband to the State of Texas.
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Petitioner filed an incone tax return for 1993; the $99, 880
was not reported.

Noti ce of Deficiency

In the notice of deficiency, respondent determ ned that
petitioner had $99,880 of wunreported incone. Respondent also
determned that petitioner was liable for the section 6662(a)
accuracy-rel ated penalty for 1993.

Di scussi on

| ssue 1: Petitioner's Unreported | ncone

The primary issue, i.e., whether petitioner had $99, 880 of
unreported incone in 1993, is a question of fact. Petitioner
clainms that the $99, 880 did not belong to himand therefore is not
i ncludable in his gross incone. Respondent posits that because
petitioner had dom nion and control over the forfeited funds and
could not prove that he held the funds nerely as an agent or
conduit for Abel, the proceeds represent taxable incone to him

G oss incone, as used in section 61(a), neans the accrual of
sonme gain, profit, or benefit to the taxpayer, over which the

t axpayer exercises dom nion and control. See Janes v. United

States, 366 U. S. 213, 219 (1961); Arcia v. Conmm ssioner, T.C Meno.

1998-178; Liddy v. Conm ssioner, T.C. Meno. 1985-107, affd. 808

F.2d 312 (4th Cr. 1986). In this regard, the Suprene Court
explained that a “gain ‘constitutes taxable incone when its

reci pi ent has such control over it that, as a practical matter, he



derives readily realizable economc value fromit."” Janes v.

United States, supra at 219 (quoting Rutkin v. United States, 343

U S. 130, 137 (1952)).
A taxpayer has dom nion and control over cash when he or she
has the freedomto use it at will, even though that freedom may be

assail able by persons with better title. See Rutkin v. United

States, supra. This requires a court to look at all relevant facts

and circunstances. See Arcia v. Comm ssioner, supra; Liddy v.

Comm ssi oner, supra. For instance, the use of noney for personal

purposes is an indication of dom nion and control. See Wods V.

Comm ssioner, T.C  Meno. 1989-611, affd. per curiam wthout

publ i shed opinion 929 F.2d 702 (6th Gr. 1991). However, hol ding
nmoney in a fiduciary capacity, such as an agent, generally will not
require inclusion of such cash in a taxpayer's gross incone. See

D anond v. Conm ssioner, 56 T.C 530, 541 (1971), affd. 492 F.2d

286 (7th Gr. 1974); Arcia v. Comm ssioner, supra.

Wth respect to the $99, 880 involved herein, petitioner has
t he burden of proving he did not have dom ni on and control over the
noney; i.e., he was holding the noney as agent for another. See

Rul e 142(a); Erickson v. Comm ssioner, 937 F.2d 1548, 1551-1552

(10th CGr. 1991), affg. T.C. Meno. 1989-552; Schad v. Conm Ssioner,
87 T.C. 609, 618-619 (1986), affd. w thout published opinion 827
F.2d 774 (11th Gr. 1987). Resolution of the inquiry before us

depends upon our believing petitioner's explanation that he was
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merely transporting Abel's noney to Mercedes and that no portion

t her eof bel onged to petitioner. Thus, our primary task herein is

to distill truth fromfal sehood. See Diaz v. Conm ssioner, 58 T.C
560, 564 (1972). 1In doing so, we are aware that we nust be careful
“to avoid nmaking the courtrooma haven for the skillful liar”. 1d.

Accordingly, we look for objective facts to corroborate
petitioner's account.

There are no such facts in the record supporting petitioner's
testinmony. We do not find petitioner's story to be credible. W
believe that petitioner’s story is but an attenpt by petitioner to
di sguise his duplicity in a questionable transaction fromwhich he
derived his ownership interest in the currency, and that he signed
the wai ver disclaimng such interest in order to avoid inquiry and
possi bl e prosecution by local authorities. O her than hinsel f,
petitioner failed to present any wtness or other evidence
corroborating his testinony. Suffice it to say, we are satisfied
that the $99,880 was his; thus, he is required to include the
$99,880 in his gross income. Accordingly, we sustain respondent's
determ nation that petitioner received $99, 880 i n unreported i nconme
in 1993.

| ssue 2: Section 6662(a) Accuracy-Rel ated Penalty

Section 6662(a) inposes a penalty equal to 20 percent of the
anount of the underpaynent attributable to negligence or disregard

of rules or regulations, or to a substantial understatenent of



i ncone tax. Section 6662(d) defines a substantial understatenent
as an understatenent of incone tax for the taxable year that
exceeds the greater of 10 percent of the tax required to be shown
on the tax return or $5,000. |If, however, the taxpayer can show
that either substantial authority exists for the treatnent of the
itens at issue or the taxpayer has adequately di scl osed such itens,
and that there is a reasonabl e basis for petitioner’s tax treatnent
of the item section 6662(a) wll not apply. See sec.
6662(d) (2)(B); Rule 142(a).

Petitioner argues that the substantial understatenent penalty
shoul d not be i nposed because (1) he believed in good faith that he
owed no obligation to either report or pay taxes on the $99, 880,
and (2) substantial authority exists supporting the concl usion that
mere couriers are not the owners of property. W do not believe
petitioner acted either reasonably or in good faith. As stated
supra, we believe petitioner was the owner of the noney and di d not
act as a nere courier. Consequently, we sustain respondent's
i nposition of the accuracy-rel ated penalty.

In reaching our conclusions herein, we have considered all
argunents presented and, to the extent not discussed above, find

themto be without nerit.
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To reflect the foregoing and concessions by the parties,

Deci sion will be

entered under Rule 155.




