T.C. Meno. 2000-223

UNI TED STATES TAX COURT

JOHN J. FLYNN AND JAMES H. THOVAS, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 18090-99R Filed July 28, 2000.

M chael Sanuel Gordon, for petitioners.

Sandra M Jefferson, for respondent.

MVEMORANDUM OPI NI ON

PANUTHOS, Chief Special Trial Judge: This nmatter is before

the Court on respondent's notion to dismss for |ack of

jurisdiction. The issue for decision is whether petitioners are



-2 -
interested parties entitled to file a petition for declaratory
j udgnent pursuant to section 7476(b)(1).1
Backgr ound

The International Headquarters Pension And Beneficiaries
Plan O The International Union O Operating Engineers (the
Engi neers plan), established by the International Union of
Operating Engineers (the Union) in 1947, is a single enployer
defi ned benefit plan. On or about January 6, 1999, the Union
filed an Application for Determ nation for Enployee Benefit Pl an
(Form 5300) with the Internal Revenue Service (IRS) seeking a
determ nation that the Engineers plan remained tax-qualified
foll ow ng the adoption of certain plan anmendnents.

Prior to filing its application, the Union issued a Notice
to Interested Parties stating that it intended to seek an
adm ni strative determ nation respecting the continuing tax
qualification of the Engineers plan. The notice was distributed
to both current and former Union enpl oyees, including forner
enpl oyees John J. Flynn and Janmes H Thomas (hereinafter
petitioners). Petitioners left the enploy of the Union prior to
January 1, 1997.

On January 26, 1999, petitioners submtted a comment |etter

to the I RS expressing concern that the anmendnents to the

1 Unless otherwi se indicated, section references are to
sections of the Internal Revenue Code, as anended. Rul e
references are to the Tax Court Rules of Practice and Procedure.
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Engi neers plan m ght violate the so-called backl oadi ng

requi renents of section 411(b)(1) with respect to plan
participants who retired before January 1, 1997.

On Cctober 8, 1999, the IRS issued a favorable determ nation
letter to the Union. Petitioners did not receive a copy of the
determ nation letter.

On Decenber 2, 1999, petitioners filed a petition for
declaratory judgnent with the Court asking for a declaration
under section 7476 that the Engi neers plan, as anended, does not
satisfy the requirements of section 401(a).? |In response,
respondent filed a notion to dismss for lack of jurisdiction
asserting that petitioners lack standing to bring this action.

Petitioners filed a notice of opposition to respondent's
nmotion to dism ss asserting that they should be deened to qualify
as interested parties with standing to bring this action on the
alternative grounds: (1) Section 1.7476-1(b), Income Tax Regs.,
whi ch generally restricts interested parties to present
enpl oyees, was wai ved as a result of the Union’s having served
petitioners with its Notice to Interested Parties; and (2)

section 1.7476-1(b), Incone Tax Regs., is invalid.

2 Although petitioners filed their petition believing that
the Comm ssioner had failed to issue a determ nation letter
Wi thin 270 days after the filing of the Union's application, see
sec. 7476(b)(3), petitioners had in fact tinely filed their
petition within 91 days after the mailing of the determ nation
letter. See sec. 7476(b)(5).



D scussi on
Section 7476 gives the Tax Court jurisdiction to make a
declaratory judgnent with regard to the tax-qualified status of a

retirement plan.® Section 7476(b)(1) provides that only certain

3 Sec. 7476 provides, in pertinent part, as follows:

SEC. 7476. DECLARATORY JUDGMENTS RELATI NG TO
QUALI FI CATI ON OF CERTAI N RETI REMENT PLANS.

(a) Creation of Renedy.--In a case of actual
controversy invol ving--

(1) a determnation by the Secretary with
respect to the initial qualification or continuing
qualification of a retirenent plan under
subchapter D of chapter 1, or

(2) a failure by the Secretary to nmake a
determ nation with respect to--

(A) such initial qualification, or

(B) such continuing qualification if the
controversy arises froma plan anendnent or
pl an term nati on,

upon the filing of an appropriate pleading, the
Tax Court may meke a declaration with respect to
such initial qualification or continuing
qualification. Any such declaration shall have the
force and effect of a decision of the Tax Court
and shall be reviewabl e as such. For purposes of
this section, a determnation with respect to a
continuing qualification includes any revocation
of or other change in a qualification.

(b) Limtations.--

(1) Petitioner.--A pleading may be filed
under this section only by a petitioner who is the
enpl oyer, the plan adm nistrator, an enpl oyee who
has qualified under regul ations prescribed by the
(continued. . .)
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persons, including an enpl oyee who has qualified under
regul ations prescribed by the Secretary, are permtted to file a
pleading to initiate a proceeding for such a declaratory
j udgnent .
The Tax Court is a court of limted jurisdiction, and we may
exercise our jurisdiction only to the extent authorized by

Congress. See Naftel v. Conmm ssioner, 85 T.C 527, 529 (1985).

The Court's jurisdiction may be chall enged by either party, or by
the Court sua sponte, at any stage of the proceedings. See Snith

v. Comm ssioner, 96 T.C. 10, 13-14 (1991), and cases cited

therein. Petitioners bear the burden of proving that the
jurisdictional requirenents of section 7476 have been net. See

Rul e 217(c)(1)(A); Halliburton Co. v. Conmissioner, 98 T.C. 88,

94 (1992).

Section 1.7476-1(b)(1), Incone Tax Regs., provides the
general rule that only present enployees qualify as interested
parties for purposes of bringing a declaratory judgnent action.
This general rule applies in the case of certain plan anmendnents.

See Jones v. Commi ssioner, T.C Meno. 1980-512, affd. w thout

publ i shed opinion 676 F.2d 710 (9th G r. 1982); sec. 1.7476-

3(...continued)
Secretary as an interested party for purposes of
pursuing adm nistrative remedies within the
| nt ernal Revenue Service, or the Pension Benefit
Guar anty Cor porati on.
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1(b)(3), Income Tax Regs. The only instance in which a forner
enpl oyee qualifies as an interested party is in the case of a
plan term nation. See sec. 1.7476-1(b)(5), Incone Tax Regs.
Petitioners concede that, as former enployees of the Union,
they do not qualify as interested parties under the controlling
regul ation. Petitioners neverthel ess contend that, because the
Union treated themas interested parties during the
adm ni strative proceedi ngs, as evidenced by their receipt of the
Notice to Interested Parties, the technical requirenents of the
regul ations defining interested parties should be deened wai ved.
We disagree. |In short, petitioners ignore the principle that our
jurisdiction cannot be enl arged by agreenent of the parties,

wai ver, or failure to object. See Romann v. Conm ssioner, 111

T.C. 273, 281 (1998); see also Smth v. Conmm ssioner, supra at

13-14; Loftus v. Comm ssioner, 90 T.C 845, 861 (1988), affd.

wi t hout published opinion 872 F.2d 1021 (2d G r. 1989).
Accordingly, we hold that the Union's error in serving
petitioners with a copy of the Notice to Interested Parties does
not provide a basis for concluding that petitioners are

interested parties in this action. See Romann v. Conm Ssioner,

supra at 281 (The Comm ssioner's erroneous treatnent of a formner
enpl oyee as an interested party during the adm nistrative process
does not provide a basis for treating the forner enployee as an

interested party for purposes of determ ning the taxpayer's
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st andi ng under section 7476.); Jablonski v. Conm ssioner, T.C

Meno. 1998-396; Jones v. Conmmi ssioner, supra.

We |ikew se reject petitioners' contention that section
1.7476-1(b), Income Tax Regs., is invalid. The regulation is the
product of a specific congressional grant of authority to the
Secretary of the Treasury set forth in section 7476(b)(1). As a
| egi sl ative regulation, the provision is entitled to greater
deference than an interpretive regul ati on pronul gated under the
general rul e-maki ng power vested in the Secretary by section

7805(a). See Peterson Marital Trust v. Conm ssioner, 102 T.C

790, 797-798 (1994), affd. 78 F.3d 795, 798 (2d G r. 1996). To
be valid, section 1.7476-1(b), Income Tax Regs., need not be the
best construction of section 7476(b)(1), only a reasonabl e one.

See Atlantic Mut. Ins. Co. v. Conmm ssioner, 523 U S. 382, 389

(1998). Legislative regulations are to be given controlling
wei ght unl ess they are arbitrary, capricious, or manifestly

contrary to the statute. See Romann v. Conm ssioner, supra at

281- 282.

The plain | anguage of section 7476(b)(1) reveal s that
Congress did not contenplate that every enpl oyee woul d be
considered an "interested party". Moreover, the statute
expressly directs the Secretary to prescribe regul ati ons defining
whi ch enpl oyees are to be interested parties. See Ronann v.

Conmi ssi oner, supra at 289. I n accordance with the Court's
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anal ysis of the issue in Romann v. Conmi ssioner, supra, we

conclude that the controlling regulation is valid.* |In Ronmann v.

Conmi ssi oner, supra at 288, we stated:

the Congress entrusted the Treasury Departnment with the
specific task of witing interested party regul ations.
The Treasury Departnent has done so. As our analysis,
supra, shows, in nost instances only present enpl oyees
of one sort or another can qualify as interested
parties under the regulations. 1In the case of plan
termnations, the focus shifts to certain forner

enpl oyees and beneficiaries of deceased forner

enpl oyees. Perhaps the objectives sought to be
furthered by ERI SA woul d have been better served if the
Treasury Departnment had issued regulations nore in |line
with petitioner's suggestion. However, ERI SA does not
require the Treasury Departnent to do so, whether we
focus nmerely on the enacted words or take into account
the legislative history in order to understand the
enacted words. Under these circunstances, we shall not
rewite the authorized regulations to neet petitioner's
concerns. See Newborn v. Comm ssioner, 94 T.C 610,
636- 637 (1990).

See Jabl onski v. Commi SSi oner, supra.

Consi stent with the precedi ng discussion, we hold that
petitioners are not interested parties wthin the nmeani ng of
section 1.7476-1(b), Incone Tax Regs. Therefore, we shall grant
respondent's Mdtion to Dismss for Lack of Jurisdiction.

To reflect the foregoing,

An order granting respondent's

Mbtion to Disnmiss for Lack of

Jurisdiction will be entered.

4 The Court's opinion in Romann v. Conm ssioner, 111 T.C
273 (1998), includes an appendi x conprising a detailed sumary of
the legislative history underlying sec. 7476.




