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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

JACOBS, Judge: Respondent determ ned a $52, 340. 53 defi ci ency
in the Federal estate tax of the Estate of Dorothy B. Foote.
Fol | owi ng concessions, the sole issue for decision is the fair
mar ket value (after application of the appropriate blockage

di scount) of 280,507 shares of Applied Power, Inc. (Applied Power



or the conpany) class A common stock (Applied Power stock) held by
Dorothy B. Foote's (decedent) revocable trust (the Trust) as of
Novenber 27, 1993, the date of decedent's death

Al'l section references are to the Internal Revenue Code as
anmended and in effect at decedent's date of death, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ations
of facts are incorporated in our findings by this reference.

On the date of her death, Novenber 27, 1993, decedent was a
resident of Martin County, Florida. John Brunder and Carol Collins
were duly appointed co-personal representatives of decedent's
estate. M. Brunder resided in Boul der, Col orado, and Ms. Collins
resided in Longnont, Colorado, at the tine the petition in this
case was fil ed.

The Applied Power Stock

Applied Power, incorporated in 1910, is an international
manuf acturing and di stribution conpany that supplies equi pnent for
various notion and position control applications to a variety of
i ndustri es, i ncluding construction, transportation, nat ur al
resource, aerospace, and defense. |Its stock is traded on the New
Yor k Stock Exchange (NYSE)

Appl i ed Power's operations are divided into two groups:



GROUP

Di stributed Products

Ener pac

@B Electrical

Engi neered Sol uti ons

Power - Packer

API TECH

Barry Controls

During 1993, Applied Power

PRODUCTS

Hydraulic high force tools,
producti on aut omation
conponents and accessories

El ectrical contractor tools

as well as consunabl e products
for electrical construction,
repair, and renodeling

Hydraul ic actuation systens for
the transportation, nedical

equi pnent, and agri cul tural

equi pnment narkets

El ect rohydraul i ¢ control

val ves and systens for

aut onot i ve and nobi | e equi pnent
manuf act urers

St andard and custom zed shock,
vi bration, and noi se sol ution
conponents and systens

made the foll ow ng announcenents:
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Announcenent

Jan. 19, 1993 Appl i ed Power conpletes sale of Barry
Control's Helicopter products to Lord
Corporation. Net cash proceeds of $2
mllion.

Mar. 26, 1993 Ear ni ngs report for the second quarter
ended Feb. 28, 1993. Net sales up 1.2%
net inconme up 4.0%for the quarter.

June 18, 1993 Earni ngs report for the third quarter
ended May 31. Net sales flat, net
income up 8.3% for the quarter.

Aug. 10, 1993 Wight Line, Inc. (a subsidiary of
Appl i ed Power), sells its European
business to Carter-Parratt, Ltd.

Cct. 1, 1993 Applied Power's GB Electrical unit
acquires Palnmer Industries, Inc.
Transaction valued at approxi mately $2
mllion.

Cct. 19, 1993 Appl i ed Power signs contract of sale
for real estate at Wight Line's U S.
headquarters and manufacturing
operations for $7.5 mllion.

Dec. 22, 1993 Ear ni ngs report for year ended Aug. 31
Net sales up 0.9% net incone down
8.8% for the year.
From August 2, 1993, to March 15, 1994, Applied Power stock

traded as foll ows:



Dat e

08/ 02/ 93
08/ 03/ 93
08/ 04/ 93
08/ 05/ 93
08/ 06/ 93
08/ 09/ 93
08/ 10/ 93
08/ 11/ 93
08/ 12/ 93
08/ 13/ 93
08/ 16/ 93
08/ 17/ 93
08/ 18/ 93
08/ 19/ 93
08/ 20/ 93
08/ 23/ 93
08/ 24/ 93
08/ 25/ 93
08/ 26/ 93
08/ 27/ 93
08/ 30/ 93
08/ 31/ 93
09/ 01/ 93
09/ 02/ 93
09/ 03/ 93
09/ 07/ 93
09/ 08/ 93
09/ 09/ 93
09/ 10/ 93
09/ 13/ 93
09/ 14/ 93
09/ 15/ 93
09/ 16/ 93
09/ 17/ 93
09/ 20/ 93
09/ 21/ 93
09/ 22/ 93
09/ 24/ 93
09/ 27/ 93
09/ 28/ 93
09/ 29/ 93
09/ 30/ 93
10/ 01/ 93
10/ 04/ 93
10/ 05/ 93
10/ 07/ 93

16. 125

16. 25
16. 125
16. 125
16. 25
15. 875

16. 25
16. 25
16. 75
16. 875

16. 875
16. 75
16. 75

17.125
17.375

16. 875

16. 875
16. 875
17.125

17.125
17. 25
17. 25
17.375
17. 375
17.75

18. 125
18. 25

17. 625
17.5
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I NC.

Lo
15.5
15.75
15. 875
15. 875

16. 125

15. 75
15. 75

16. 125

16. 75
16. 75

16. 75
16. 75
16. 75
16. 75
16. 875

16. 875
16. 875
16. 875
16. 875
16. 875
16. 875
16. 875

16. 875
17. 25
17. 25
17.875
17.875
17.75

17. 625
17.5

Cl ose

15.
15.
15.

16
16
16

16.

16

16.

16

15.

16

16.
16.
16.
16.

17
17

16.
16.
16.
16.
17.
17.
16.

17

16.

17

16.
16.

17
17
17
17

17.
17.
17.
17.

18
18
18

18.
18.
17.
17.
17.

625
75
875

125
125
75

25
25
75
75

75
75
75
875
125
25
875

875

875
875

125
25
375
75

125
25
75
625
5

Vol une

2,900
2,000
15, 900
20, 100
3, 900
7, 600
700
20, 200
400
34, 200
3, 900
9, 400
1, 700
6, 300
3, 500
2,000
30, 400
5, 000
5,400
1, 200
1, 600
7, 300
700
50, 400
1, 300
1, 700
4,200
4,900
2,600
17, 400
900
300
3,400
2,800
7, 000
700
4,500
8, 200
1, 500
6, 300
900

4, 400
800
2,200
900
2,700



Dat e

10/ 08/ 93
10/ 11/ 93
10/ 12/ 93
10/ 13/ 93
10/ 14/ 93
10/ 15/ 93
10/ 18/ 93
10/ 19/ 93
10/ 20/ 93
10/ 21/ 93
10/ 22/ 93
10/ 25/ 93
10/ 26/ 93
10/ 27/ 93
11/01/ 93
11/ 02/ 93
11/ 03/ 93
11/ 04/ 93
11/ 05/ 93
11/ 08/ 93
11/ 09/ 93
11/ 10/ 93
11/ 11/ 93
11/ 12/ 93
11/ 15/ 93
11/ 16/ 93
11/ 17/ 93
11/ 18/ 93
11/ 19/ 93
11/ 22/ 93
11/ 23/ 93
11/ 24/ 93
11/ 29/ 93
11/ 30/ 93
12/ 01/ 93
12/ 02/ 93
12/ 03/ 93
12/ 06/ 93
12/ 07/ 93
12/ 08/ 93
12/ 09/ 93
12/ 10/ 93
12/ 13/ 93
12/ 14/ 93
12/ 15/ 93
12/ 16/ 93
12/ 17/ 93
12/ 20/ 93
12/ 21/ 93

E?

17.
17.
17.
17.
17.
17.
17.

18

17.
17.
17.
17.
17.
17.
16.
16.
16.
15.
15.
15.
15.
15.
15.
15.
15.

15

14.
15.
15.
15.
15.

15

15.
15.
15.
14.

15

15.

15

15.
15.
15.
15.
15.
15.

16

16.
16.
16.

875
625
875
75

625
375

375

75
125
125
25
375

25

375
125
875

125

625
625
75
875
875
75

625
5

14. 875

14.625
14. 625
14.875

15. 25

15. 875
15. 75
15. 625
15. 625
16. 25
16. 25
16.5

Cl ose

17.
17.
17.
17.
17.
17.
17.

18

17.
17.
17.
17.
17.
16.
16.
16.

16

15.
15.
15.
15.
15.
15.
15.
15.
14.
14.
14.
15.
15.
15.

15
15
15

14.
14.

15
15
15

15.
15.
15.
15.
15.
15.

16

16.
16.
16.

625

375
375
875

375

875
625
75

375

25
75

875
125
25

125

625
75

625
625
625
875
75

625

625
5

Vol une

700
100
300
2,700
26, 100
3, 600
100

3, 500
1, 400
800
700

6, 800
34, 600
6, 500
19, 400
7, 100
6, 200
1, 200
1,100
5, 300
10, 400
800
300
11, 100
4, 200
18, 600
15, 100
9, 100
8, 300
11, 800
77,000
800
15, 900
6, 400
52,100
2,800
13, 700
6, 500
300

4, 600
2,000
2,100
600
2,100
3, 000
10, 200
5, 000
18, 400
400



Dat e

12/ 22/ 93
12/ 23/ 93
12/ 27/ 93
12/ 28/ 93
12/ 29/ 93
12/ 30/ 93
12/ 31/ 93

Dat e

01/ 03/ 94
01/ 04/ 94
01/ 05/ 94
01/ 06/ 94
01/ 07/ 94
01/ 10/ 94
01/ 11/ 94
01/ 12/ 94
01/ 13/ 94
01/ 14/ 94
01/ 17/ 94
01/ 18/ 94
01/ 19/ 94
01/ 20/ 94
01/ 21/ 94
01/ 24/ 94
01/ 25/ 94
01/ 26/ 94
01/ 27/ 94
01/ 28/ 94
01/ 31/ 94
02/ 01/ 94
02/ 02/ 94
02/ 03/ 94
02/ 04/ 94
02/ 07/ 94
02/ 08/ 94
02/ 09/ 94
02/ 10/ 94
02/ 11/ 94
02/ 14/ 94
02/ 15/ 94
02/ 16/ 94
02/ 17/ 94
02/ 18/ 94

16.
16.

. 125
. 375
. 25
. 25
. 25

. 375
. 625
. 875
. 625

. 625
. 375
. 125
. 125

. 75

. 875
. 625
. 125
. 25

. 375

—

15.
15.

16
16
16
16
16

25

(2 ep}

. 125
. 25
. 25

Cl ose

15.
15.
16.
16.
16.
16.
16.
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625
75
125
5

5
25
25

I NC.

—

. 25
.5

. 375
.5

. 375
. 625
. 875
. 375
. 25
. 25
. 25
. 25
. 25
. 125
. 25
. 25
. 25
. 375
. 25

. 625
. 375
. 375
. 25

. 125
. 375
. 625

. 375
. 625

Cl ose

16.
16.
16.
16.
17

16.
17.
17.
17.
17.
17.
17.
18.
18.
18.
18.
18.
18.
18.
18.
18.
18.
18.
18.
18.
18.
18.
18.
18.
18.
18.
18.
19.
19.
19.

25
5
625
5

625
375
375
375
25
25
25
125
25
25
25
25
375
375
5
875
625
375
625
375
125
125
5
625
5
75
625
125
125
125

Vol une

23,700
3, 100
1, 500

15, 900
2,900
1, 000

900

Vol une

10, 000
600
2,500
1, 700
7,400
500
16, 200
9, 800
10, 200
1, 500
1, 000
8, 100
8, 600
5, 500
12, 700
2,900
10, 700
6, 000
1, 900
83, 000
14, 100
12, 800
13, 900
5, 100
16, 900
9, 200
400

1, 400
14, 600
2,100
83, 200
2,300
26, 700
256, 400
4,900



Dat e Hi gh Low Cl ose Vol une
02/ 22/ 94 19. 375 19. 125 19. 125 40, 800
02/ 23/ 94 19 19 19 400
02/ 24/ 94 19. 125 18. 875 18. 875 11, 200
02/ 25/ 94 18. 875 18. 375 18. 375 6, 700
02/ 28/ 94 18. 625 18. 375 18. 625 600
03/ 01/ 94 18.5 18. 25 18. 375 2,700
03/ 02/ 94 18. 125 17. 625 17. 625 3, 500
03/ 03/ 94 17.5 17 17 3, 800
03/ 04/ 94 16. 875 16. 375 16.5 10, 600
03/ 07/ 94 17.5 16. 75 17.5 14, 600
03/ 08/ 94 18 18 18 4,900
03/ 09/ 94 18 17.75 18 5, 500
03/ 10/ 94 18. 375 18. 125 18. 25 2,300
03/ 11/ 94 19. 875 18. 75 19. 625 75, 700
03/ 14/ 94 19. 875 19. 25 19. 75 129, 100
03/ 15/ 94 20 19. 75 19. 875 59, 900

At the date of decedent's death (Novenber 27, 1993), the Trust
hel d, anong ot her assets, 280,507 shares of Applied Power conmmon
stock, constituting approximately 2.2 percent of that class of
out st andi ng stock (13,013,116 shares).

Shares of Applied Power stock did not trade on the date of
decedent' s deat h. The average of the nean trading prices of
Appl i ed Power stock for the last trading day precedi ng decedent's
deat h, Novenber 24, 1993, and for the first trading day foll ow ng
decedent's death, Novenber 29, 1993, was $15. 125 per share. Thus,
based on a val uation of $15. 125 per share, the val ue of the 280, 507
shares of stock in issue was $4,242,668, before any blockage
di scount.

Research Reports

Robert W Baird & Co., Inc. (Baird), an investnent banking
firmlocated in M| waukee, Wsconsin, followed Applied Power. On

April 2, 1993, Baird issued a research note (the Baird April



report) which stated that after 18 nonths of restructuring® Applied
Power was "poised to benefit froman econom c recovery in its end
mar ket s" but that "difficult European and Asian markets will likely
keep a |lid on stock performance until fiscal 1994." In its Apri
report, Baird rated the stock of Applied Power (on a scale of 1 to
4) as a "Hol d-3, higher risk", neaning a reconmendation to hold the
st ock.

On June 18, 1993, Baird issued another research note (the
Baird June report) on Applied Power. Baird maintained its Hold-3
rating for Applied Power's stock, but the report noted that Applied
Power's third quarter earni ngs woul d exceed Baird' s prior estinate.
The report al so di scussed positive devel opnents for several of the
Appl i ed Power operating divisions. Although cautious with respect
to earnings for the remai nder of fiscal 1993 and for the first half
of fiscal 1994, the Baird June report projected that Applied Power
woul d have significant operating |everage and sharply higher
earni ngs once its European sal es grew.

Standard & Poor's Corp. issued an COctober 20, 1993, stock
report on Applied Power, giving the stock a B+ ranking. Thi s
report noted Applied Power's increased earnings for the first 9

nmont hs of 1993, despite a weakness in worldw de economes. The

! The Baird April report listed four categories of
positive restructuring noves nmade by Applied Power during the
previous 18 nonths: Staffing reductions; consolidation of
mar keti ng and managenent; discontinuance of a relatively
unproductive business product line; and the strengthening of
seni or managenent.
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report also noted slightly increased sales for the first 9 nonths
of Applied Power's 1993 fiscal year and hi gher pretax incone.

On Novenber 19, 1993, Baird issued another research note on
Applied Power (the Baird Novenber report), captioned "Story
| mproving, But Earnings Aren't". This report gave a rating of
"Hol d-3, higher risk" (again, a recommendation to hold the stock)
for the Applied Power stock.? The Baird Novenber report stated
"Positive Devel opnents Are Energing" and cited six points as "good
news" to support a belief that "Applied Power will see its day."

On January 4, 1994, Baird issued yet another research note
(the Baird January report) for Applied Power, raising Applied

Power's stock's rating to a "Buy-2" rating.

2 The research note stated in pertinent part:

current business trends are still weak, not
yet suggesting annual top-line gromh of even
2-3% Gven that the first quarter will nost
likely fall short of consensus estinates of
$0. 25-$0. 26 and the lack of visibility as to
any neani ngful recovery, we are reducing our
fiscal year 1994 earnings estimate to $1.15
and mai ntai ni ng our Hol d-3 rating.

* * * * * * *

Quite sinply, Applied Power will not recover
until Europe and Japan inprove, and Aerospace
mar kets at | east stabilize. Applied Power is
hoping for stability in Europe and Japan by
the end of this year, but sees substanti al
recovery postponed until the 1995-96 peri od.
Thus, Applied Power, while not extrenely
expensive, is not a conpelling value. While
the tine to buy Applied Power will occur
before these recoveries actually begin, it
remai ns too early.



Fi nanci al Revi ew

The portion captioned "Managenent's Di scussi on and Anal ysi s of
Results of Operations and Fi nancial Condition" of Applied Power's
Form 10-Q (filed with the Securities and Exchange Comm ssion) for
t he quarter ended Novenber 30, 1993, states:

RESULTS OF CONTI NUI NG OPERATI ONS (Dol | ars are
i n thousands except for per share anounts)

Net earnings for the first quarter were
$2, 580, or $0.20 per share, conpared to a | oss
of $1,048, or $0.08 per share in the prior
year, which included a $4,355 charge for the
curul ati ve ef fect of adopting a new accounti ng
pronouncenent for postretirenent benefits.
Ear ni ngs before accounting changes for the
first quarter of fiscal 1994 were $2,580, or
$0. 20 per share, conpared to $3,307, or $.25
per share, for the sane period | ast year.

Sales for the first quarter of fiscal 1994
were $91,097, down slightly from $91,721
reported in the sane quarter |ast year. Due
to poor econonmic conditions, results at the
Conpany's operations in Europe and Japan were
weak, with sales declines from | ast year of
11% and 2% respectively. Sales in North
America increased 4% over | ast year.

Sal es i ncreases wer e recorded at GB
El ectrical, Power-Packer, and API TECH of 15%
8% and 100% respectively. Due to poor

econom c conditions in Europe and Japan,
Enerpac sales declined 7% from |ast vyear.
First quarter sales at Barry Controls were
| oner than the conparabl e period | ast year due
to reduced demand fromaircraft manufacturers,
as well as the sale of the helicopter product
l[ine in the second quarter of fiscal 1993.

The Conmpany's overall gross profit margin
declined from 37.8% in the first quarter of
fiscal 1993 to 37.2% in the nobst recent
quarter, reflecting an unfavorable shift in
product m Xx.
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Operating expenses for the first quarter of
fiscal 1994 were approxinmately equal wth
those in the conparable period |ast year.
| ncreased engi neering costs rel ated to product
devel opment and prototypes at Barry Controls
and Power-Packer were offset by operating
efficiencies realized as a result of fisca
1993 restructuring of Barry Controls.

I nterest expense declined from the first
quarter of fiscal 1993 due to reductions in
out standi ng i ndebtedness and |ower nmarket
i nterest rates.

O her-net operating expenses in fiscal 1993
i ncl uded certain non-recurring gains.

A $4,355 net charge was recorded in the
quarter ended Novenber 30, 1992 to reflect the
Conmpany's adoption of SFAS No. 106 -
"Enpl oyers' Accounting for Postretirenent
Benefits O her Than Pensions".

LI QUI DI TY AND CAPI TAL RESOURCES

Cash and cash equivalents totaled $1,546 at
Noverber 30, 1993 and $939 at August 31, 1993.
In order to mnimze interest expense, the
Conpany intentionally maintains |ow cash
bal ances and uses avail able cash to reduce
short-term bank borrow ngs.

After considering non-cash itens and changes
in operating assets and liabilities, the
Conpany generated $2, 979 of cash in operating
activitiesinthe first three nonths of fiscal
1994, conpared with $(43) in the conparable
prior year period. Earnings of $2, 580,
coupled wth non-cash itens of $4,014,
generated $6,594 of cash in the nost recent
quarter. However, inconme tax paynents
partially offset this cash generation

The Conpany used $3, 771 of cash in investing
activities in the first quarter of fiscal
1994, the mpjority of which was utilized for
capital expenditures and the acquisition of
Pal mer | ndustries.

Debt was reduced from $117,931 at August 31,
1993 to $112,422 at Novenber 30, 1993,



- 13 -

primarily reflecting the application of the
Datafile sale proceeds against outstanding
i ndebt edness.

The Conpany's revolving credit agreenents
expire wthin the next twelve nonths
Accordingly, all outstanding indebtedness
under such agreenents has been included in
"Current maturities of long-termdebt"” in the
Condensed Consolidated Bal ance Sheet. The
Conmpany anticipates either extending these
agreenents or entering into new facilities
prior to their expiration.

The Conpany antici pates that funds generated
fromoperations and avail abl e under short and
long-termcredit facilities will be adequate
to neet anticipated requirenments for the
foreseeabl e future.

Post deat h Events

At the beginning of calendar year 1994, Bank One Wsconsin
Trust Co. (Bank One) was requested to explore the possibility of
selling one or nore bl ocks of the Applied Power stock held by the
Trust to one or nore investors (as had been discussed by the
trustees at a Decenber 1993 neeting), and to propose a plan for
selling any remaining shares on the open market in a manner that
woul d have a m nimal adverse pricing effect.

On February 17, 1994, Bank One, on behalf of the Trust, sold
200, 000 shares of the Trust's block of Applied Power stock at a
price of $19 per share. The shares were sold through Cantor
Fitzgerald & Co. in one or nore negotiated trade or trades. The
transaction results were reported on the NYSE. (The reported NYSE
hi gh and | ow tradi ng quotes for Applied Power on February 17, 1994,

were $19. 25 per share and $19 per share, respectively.)
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On February 22, 1994, Bank One, on behalf of the Trust, sold
an additional 40,000 shares of the Trust's bl ock of Applied Power
stock at $19.25 per share through Jefferies & Co., Inc.
(Jefferies), in one or nore negotiated trade or trades. The
transaction results were reported on the NYSE. (The reported NYSE
hi gh and | ow tradi ng quotes for Applied Power on February 22, 1994,
were $19. 375 per share and $19. 125 per share, respectively.)

On March 11, 1994, Bank One, on behalf of the Trust, sold the
bal ance of the Trust's bl ock of stock (40,507 shares) at $19.50 per
share through Jefferies, in one or nore negoti ated trade or trades.
The transaction results were reported on the NYSE. (The reported
NYSE high and |ow trading quotes for Applied Power on March 11,
1994, were $19.875 per share and $18.75 per share, respectively.?3)

Estate Tax Return, Notice of Deficiency, and Petition

On Schedule G of its estate tax return (filed Novenber 8,
1994), petitioner valued the 280,507 Applied Power shares in
guestion as of decedent's date of death at $4,020,600.24, or

$14. 333 per share, claimng a blockage discount of $0.792 per

3 The tabl e bel ow summari zes the Trust's 1994 sales of its
Appl i ed Power shares:

Appl i ed Price Previ ous
Tr ade Tot al Shar es Per Day
Dat e Vol une Sol d Share H gh Low d ose d ose
2/ 17 256,400 200,000 $19.000 $19.250 $19.000 $19.125 $19.125
2/ 22 40, 800 40, 000 19. 250 19. 375 19. 125 19. 125 19. 125

3/11 76, 200 40, 507 19. 500 19. 875 18. 750 19. 625 18. 250
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share* (representing a 5.24-percent discount fromthe nean between
t he hi ghest and | owest quoted selling prices). Neither an apprai sal
nor supporting docunentation was attached to the estate tax return
to support the sel ected bl ockage di scount.

In connection wth an Internal Revenue Service (IRS)
exam nation of petitioner's tax return, the estate submtted to the
| RS a January 24, 1996, appraisal prepared by Baird's John D. Enory
(the Enory report) which concluded that an 8-percent bl ockage
di scount was appropriate (or a fair market value for the stock of
$13. 915 per share).

The estate al so subm tted an apprai sal report prepared on July
7, 1997, by Robert E. Kleeman, Jr., of difton Gunderson, L.L.C
a certified public accounting and consulting firm (the July 1997
Kl eeman report), which concluded that a 22.5-percent di scount was
appropriate (or a fair market value for the stock of $11.72 per
share). M. Kl eeman arrived at this conclusion, in part, by
selecting 18 reported bl ockage di scount Tax Court cases which he
determned to be "factually simlar to the mtter under
di scussion”. The discounts in the selected cases ranged from38.1
percent to 52.9 percent. The average or nean discount was 26
percent, and the nedian discount was 19 percent. M. Kleenman
aver aged t he nean and nedi an di scount to arrive at the 22.5-percent
di scount. (In obtaining the average discount, M. Kleeman equally

wei ghted the discount allowed in each of his selected cases. In

4 The return stated the discount to be 75 cents per
share.
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obtai ning the nedi an di scount, he selected a value such that half
t he discounts in his selected cases fell above that value and hal f
bel ow. )

In the notice of deficiency nmailed on Cctober 15, 1997,
respondent determned, in pertinent part, that the reported val ue
of the Applied Power stock owned by the Trust was understated.
Respondent determ ned that the bl ockage di scount should be $0.125
per share (representing a 0.83-percent discount from the nean
bet ween t he hi ghest and | owest quoted selling prices applicable to
the date of death) rather than $0.792 per share as clainmed by the
estate on the return.

On Oct ober 29, 1997, the estate's co-personal representatives
filed an anended estate tax return requesting a refund (on Form
843) of $352,799.99, in light of the Enmory and July 1997 Kl eenman
reports. The personal representatives determned that the fair
mar ket val ue for the 280,507 shares in issue was $3, 288, 000, based
on an $11.72 per-share valuation. |n reaching this valuation, the
personal representatives determined that a $3.405 per-share
bl ockage di scount (representing a 22.5-percent discount fromthe
mean between the highest and |owest quoted selling prices
applicable to the date of death) was appropriate. The July 1997
Kleeman report was attached to the anended return in order to
substantiate the estate's position.

ULTI MATE FI NDI NG OF FACT
The val ue of the Trust's 280, 507 shares of common stock on the

val uation date was $4,102,414.88, or $14.625 per share. Thi s
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conclusion is based upon the stock's having a per-share date-of-
death fair market value of $15.125, before application of a 50-
cent-per-share (or a 3.3-percent) bl ockage di scount.

OPI NI ON

The fundanental issue invol ved herein concerns the appropriate
bl ockage di scount, if any, to be used in val uing the 280, 507 shares
at issue on the date of decedent's death. Petitioner maintains
that a 22.5-percent blockage discount is in order, whereas
respondent contends (in the Answer to the petition and in
respondent's posttrial brief) that no blockage discount is
appropriate, but if oneis, then the amount of the discount should
not exceed 3.3 percent.

We begin our task by reiterating several well-established and
often-stated principles. First, in valuing property for estate tax
pur poses the standard for valuation is fair nmarket value, which is
defined as "the price at which the property would change hands
between a willing buyer and a wlling seller, neither being under
any conpulsion to buy or to sell and both having reasonable

know edge of relevant facts.” United States v. Cartwight, 411

U. S 546, 551 (1973); Collins v. Conm ssioner, 3 F.3d 625, 633 (2d

Cr. 1993), affg. T.C. Meno. 1992-478; sec. 20.2031-1(b), Estate
Tax Regs. Second, where shares of stock are the property being
val ued, we | ook to whether the stock is publicly traded. If it is,
then: (1) The price at which the stock is sold on a stock exchange
or on the over-the-counter nmarket generally is the best evi dence of

the stock's value, Dellacroce v. Comm ssioner, 83 T.C 269, 288
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(1984); Estate of Danpbn v. Conm ssioner, 49 T.C. 108, 115 (1967);

sec. 20.2031-2(b)(1), Estate Tax Regs.; and (2) the stock's fair
mar ket value is the nmean between the highest and | owest quoted
selling prices on the valuation date, sec. 20.2031-2(b), Estate Tax
Regs. However, if as here no sales occurred on the val uati on date,
fair market value is determ ned by taking a wei ghted average of the
means between the highest and | owest sales on the nearest dates
before and after the valuation date. Sec. 20.2031-2(b), Estate Tax
Regs. (Here, the parties have stipul ated that the wei ghted average
mean per-share market price of the stock being valued is $15.125.)
Third, where a block of stock could not have been sold on the
val uation date (or within a reasonabl e period® thereafter) w thout
affecting market price, a "blockage" discount is appropriate.

Ri chardson v. Conm ssioner, 151 F.2d 102, 103 (2d G r. 1945), affg.

a Menorandum Qpinion of this Court. In this regard, section

20. 2031-2(e), Estate Tax Regs., provides in pertinent part:

5 Determ ning a reasonabl e period of tinme "depends on al
the facts and circunstances”. Estate of Sawade v. Conmm Ssioner,
T.C. Meno. 1984-626, affd. 795 F.2d 45 (8th Cr. 1986). Periods
of up to a year have been found to be reasonable, id., although
the periods nmay be nuch shorter if factors such as market
volatility and tinme limtations so dictate, see, e.g., Du Pont v.
Comm ssioner, 2 T.C 246 (1943); Estate of Sawade v.
Conm ssi oner, supra.
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In certain exceptional cases, the size of the
bl ock of stock to be valued in relation to the
nunber of shares changi ng hands i n sal es may be
rel evant in determ ning whether selling prices
reflect the fair market value of the bl ock of
stock to be valued. |If the executor can show
that the block of stock to be valued is so
large in relation to the actual sales on the
exi sting market that it coul d not be Ii qui dated
in a reasonable tinme wthout depressing the
mar ket, the price at which the block could be
sold as such outside the wusual narket, as
t hrough an underwiter, may be a nore accurate
i ndi cation of value than market quotations. *

* %

This regulation further states that conplete data and support of
any bl ockage di scount nust be submtted with a taxpayer's return.

There is no presunption of blockage. Mytag v. Conm Ssioner,

187 F.2d 962 (10th Cr. 1951), affg. a Menorandum Opinion of this
Court. Petitioner bears the burden of proof in this regard.

Rushton v. Commi ssioner, 498 F.2d 88, 94 (5th Cr. 1974), affg. 60

T.C. 272 (1973); Maytag v. Conm ssioner, supra. "Blockage is not a

rule of law, but a question of fact. |If the price obtainable for
a block of stock is influenced by the size of the block, the
exi stence and extent of this influence nust be proven." Estate of

Christie v. Conmi ssioner, T.C. Menpb. 1974-95; see Estate of Danbn

v. Conm ssioner, supra at 117. Several factors are helpful in

determ ning the size of an appropri ate bl ockage di scount: The nean
mar ket quotation for the security on the valuation date, the size
of the block in relation to the total outstanding stock, the
trading activity in the stock on or near the valuation date, the

depth and trend of the market for the security, and the market
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depth and trend as a whole (nmeasured at and after the valuation

date). See, e.g., Estate of Christie v. Conm Ssioner, supra.

Wth the foregoing in mnd, the stage is now set for our
consi deration of the expert opinions offered by each of the parties
in support of their respective positions as to the blockage
di scount to be herein applied.

Petitioner's Expert

M. Kleeman (the individual who wote a July 1997 report
di scussed supra p. 15) was petitioner's expert witness. He has an
under gr aduat e degree in accounting, is alicensed certified public
accountant, and heads the business valuation practice of the
accounting firmof difton Gunderson, L.L.C. At the tinme of trial,
he held three business valuation designations (one each fromthe
Anerican Institute of Certified Public Accountants, the American
Soci ety of Appraisers, and the National Association of Certified
Val uati on Anal ysts).
Practically all of the 60 to 80 busi ness val uati on assi gnnents
M. Kl eeman prepares or reviews every year consist of valuations
concerning closely held conpanies. In addition to the work he
performed for petitioner, M. Kl eeman participated in a few ot her
assi gnnments involving the application of the bl ockage discount in
determ ning the value of publicly traded stock
M. Kl eeman prepared his Septenber 1998 report for purposes of
this trial. He therein concluded that a 22.5-percent bl ockage
di scount was appropriate in valuing the stock at issue, resulting

in a valuation of $11.72 per share or total of $3,288,000 for al
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the stock at issue. In preparing his Septenber 1998 report, M.
Kl eeman relied on public information avail able before the date of
decedent's death, such as the April, June, and Novenber Baird
reports, the Form 10-Q filed by Applied Power with the Securities
and Exchange Conmi ssion for the quarter ended Novenber 30, 1993,
the trading prices and volunes of Applied Power's stock, and the
relative size of the Trust's bl ock of stock to the total issued and
out standi ng stock of Applied Power. |In preparing his report, M.
Kl eeman al so considered the Enory report, the post-date-of-death
sales of the block at issue, and a select group of reported
bl ockage di scount cases.

M. Kl eeman prepared a linear regression analysis of the
stock's trading volune and prices | eading up to the valuation date
in order to forecast how the Trust mght best sell its stock
W thout seriously depressing the market. He concluded that the
Trust could not dispose of its block of stock over a reasonable
period of tinme w thout depressing the stock's narket price. He
assuned t hat di sposal of the 280,507 shares of stock would have to
occur over a period of 40 days, in 7,000-share-per-day increnents
(i.e., twice the average daily trading volumes for Novenber and
Decenber 1993), and that these sales would result in a price
decline of approximately 9 cents per day. Using these assunptions,
he determned that the present value of proceeds from the
transactions would be approximtely $3,288,000, or $11.72 per

shar e.



Respondent's Expert

Respondent's expert, Richard L. Davis, a chartered financial
anal yst, is the managi ng director and senior vice president of the
corporate finance departnment of Southwest Securities, Inc., an
i nvest nent banking firn? and a menber of the NYSE. M. Davis has
a master's degree in business admnistration, concentrating in
finance. The majority of M. Davis' assignnents over the years
have involved securities of publicly traded conpanies or publicly
traded issues of privately held or previously privately held
conpani es.

M. Davis opined that a 3.3-percent blockage discount is
appropriate. Wen applied to the agreed $15. 125 per-share price
(the weighted average nean per-share market price of the stock),
t he 3. 3-percent bl ockage discount results in a $14.625 per-share
val uation or a $4,102,414.88 total val ue.

M. Davis determ ned that market activity in the Applied Power
stock on or about the valuation date was free fromabnormal factors
and influences; thus, he concluded that the trading prices for
Applied Power's stock were representative of the stock's fair
mar ket value. M. Davis felt that this conclusion was buttressed

by the fact that ultimtely nost of the Trust's Applied Power stock

6 As an investnent banker (wth over 21 years
experience), M. Davis' work is primarily performed in three
areas: (1) Raising capital through public offerings and private
pl acenents; (2) representing buyers and sellers of conpanies in
mergers and acqui sitions; and (3) providing financial advisory
services, valuations, and expert testinony in investnment banking
transacti ons.
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(240, 000 of the 280,507 shares) was sold within 90 days of the date
of decedent's death at prices which did not depress the previous
day's trading price for the stock. He further found support for
hi s 3. 3-percent bl ockage di scount conclusion in the fact that al
the shares were sold within approximtely 110 days after the date
of decedent's death at prices sonmewhat hi gher than the price before
decedent's death

M. Davis considered the followng factors in arriving at his
conclusion: (1) The shares at issue represented 2.2 percent of the
total shares outstanding; (2) relative to Applied Power's daily
trading volune, the size of the Trust's block represented the
nunber of Applied Power's shares traded during an average 29-day
period during 1993; (3) there were no resale restrictions on the
bl ock; (4) there was noderate volatility with a flat or stable
stock price trend; (5) the size of the trading "float" of the stock
(90 percent of the shares outstanding); (6) the general stock
mar ket trend (which was stable to noderately rising) in 1993; (7)
the stock in issue traded on NYSE, (8) the nobst recent projected
earnings trend of the conmpany (which was noderately upward); (9)
the market price performance of the stock vis-a-vis the genera
stock market; (10) Applied Power's dividend-paying record; (11) the
current outl ook for the conpany; (12) U S. economc trends; (13)
t he nunmber of Applied Power sharehol ders (558 as of Cctober 31
1993), including institutions (30); (14) the percentage (60
percent) of institutional ownership of the shares of Applied Power;

and (15) the stock was a margi nabl e security.
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In determ ning the bl ockage discount to be accorded to the
Trust's stock, M. Davis tabulated statistics involving 8 days in
1993 where nore than 50,000 shares of Applied Power stock were
traded, ’ conparing the closing price on each of those days with the
previ ous day's close, and noting that the | argest down tick trading
day was 2.5 percent while for one of the largest trading vol une
days there was an up tick of 1.5 percent.

M. Davis stated that taken together, the followng factors
substantiate his conclusion: (1) The close proximty of the sale
of all of the Trust's stock (wthin 3-1/2 nonths of the val uation
date); (2) the nunber of days (only 3) taken to acconplish the
di sposal of all of the Trust's stock; and (3) the apparent ease of
the sale of all the Trust's stock and |ack of disruption in the

mar ket price of Applied Power stock.

! The follow ng tabl e denonstrates the market
"acceptability"” on each of the 8 days during 1993 on which nore
t han 50, 000 shares of Applied Power common stock were traded:

Pr evi ous Price Price

Day Dol | ar Per cent

Dat e Vol une Hi agh Low C ose d ose Change Change

2/ 25 62, 600 $17.750 $17.500 $17. 625 $17. 875 ($0. 250) -1. 4%
3/11 56, 600 17. 625 17. 375 17.500 17. 375 0. 125 0.7
4/ 08 57, 300 17.750 17.500 17. 625 17. 625 --- 0.0
5/ 04 99, 400 17. 250 16. 750 17. 250 17. 000 0. 250 1.5
5/ 12 104, 000 16. 875 16. 625 16. 625 16. 875 (0. 250) -1.5
9/ 02 50, 400 17. 375 17. 000 17. 250 17.125 0. 125 0.7
11/ 23 77, 000 15. 375 15. 000 15.125 15. 250 (0. 125) -0.8

12/ 01 52,100 15. 125 14. 625 14. 625 15. 000 (0.375) -2.5
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Concluding, M. Davis opined that the sale of the Trust's
bl ock of Applied Power stock, when added to the supply of shares
regularly comng on the market at the tinme of decedent's death
woul d have only a noderately depressing effect on the nornal
pricing of the shares, making appropriate a 3. 3-percent bl ockage
di scount.

Rebuttal s

M. Kleeman believed that M. Davis' 3.3-percent blockage
di scount conclusion is based virtually exclusively on information
that becanme available (and events that occurred) after the
val uation date and that such postdate information and events were
not foreseeable as of the valuation date. In M. Kl eeman's
opi nion, the economc conditions leading to the Trust's 1994 sal es
were significantly different than the conditions existing as of the
date of decedent's death, and were not reasonably foreseeable at
that time (i.e., the upgrading of its rating of Applied Power
stock froma "Hol d-3" to a "Buy-2" rating by Baird in January 1994.
Further, M. Kleeman noted that 8 days before decedent's death
Baird had rated Applied Power stock as a "higher risk".)

Respondent counters M. Kleeman's criticismby pointingto M.
Kl eeman’' s own Septenber 1998 report and testinony, which according
to respondent show that M. Kleeman arrived at his 22.5-percent
di scount figure by performng a price trend analysis for the
Appl i ed Power stock and projecting that trend forward to a post-
dat e- of -deat h absorption period. Respondent further asserts that

in preparing his "regression analysis", M. Kl eeman nade severa
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erroneous assunptions (i.e., the Applied Power stock would not be
absorbed by the market at a volune greater than tw ce the stock's
average daily trading volunme for the nonths of Novenber and
Decenber 1993, and the price trend for the Applied Power stock for
the 40 trading days preceding the valuation date should be
projected forward to the 40 trading days follow ng the val uation
date).

Respondent conplains that to a large extent, M. Kl eeman's
cal cul ation of a 22.5-percent bl ockage di scount was determ ned by
using 18 sel ected bl ockage di scount tax cases. W also find fault
wi th this approach. Each case is different, and the determ nation
of a bl ockage discount, if any, depends upon the particular facts
and circunstances i nvolved. |n obtaining the average di scount from
these cases, M. Kleeman weighted the discount allowed in each
equally; and in obtaining the nedian discount for the stock of
Appl i ed Power, he selected a value such that half the discounts in
his selected cases fell above that value and hal f bel ow.

Responding to M. Kleeman's criticismof his report, M. Davis
mai ntai ned that he (M. Davis) arrived at a 3. 3-percent bl ockage
di scount primarily by considering events occurring before the date
of death. Moreover, M. Davis maintained that he did not arrive at
hi s bl ockage di scount concl usi on by consi deri ng post-val uati on date
sal es, but rather used those sales to substantiate his concl usion.

Court's Analysis and Concl usion

Gving due consideration to the totality of the evidence

before us, we find M. Davis' report to be nore reliable than that
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of M. Kleeman. W agree with, and therefore accept, M. Davis'
analysis. W do so for the foll ow ng reasons:

First, M. Davis properly considered the relevant factors: (1)
The rel ative size of the Trust's block of stock in relationship to
t he nunber of shares of stock outstanding, (2) the ownership of
ot her bl ocks of stock, (3) current and historical trading vol unes
of shares of Applied Power stock, and (4) recent conpany-specific
events. M. Davis also reviewed general econom c conditions and
securities market trends and sentinent.

Second, in determ ning the size of the bl ockage di scount to be
applied, M. Davis tabulated information relating to eight 50, 000-
share-plus-trading days of Applied Power common stock in 1993,
conparing the stock's closing price on each of those days with its
previous day's closing price, and noted that the | argest down tick
tradi ng day was 2.5 percent, whereas on one of the |argest trading
vol ume days there was an up tick of 1.5 percent. On the basis of
this conparison, M. Davis concluded that only a nodest bl ockage
di scount woul d be appropri ate.

We are m ndful that as a general rule only facts known at the
val uation date are considered in determ ning the property's val ue.
However, subsequent market activities may provide helpfu

conparabl e sales. See Estate of Newhouse v. Conm ssioner, 94 T.C.

193, 218 n. 15 (1990). Here, we believe the three sales by the
Trust within 3-1/2 nonths of decedent's death to be relevant and

reasonably proximate to the valuation date. This 3-1/2-nonth
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period was, in our opinion, a reasonable period of tinme follow ng
t he val uation date.

Petitioner failed to show that the market price of the stock
on the valuation date was an inaccurate reflection of the true
val ue of the Trust's bl ock of stock. The rel ative size of the bl ock
of stock at issue in relation to the anount of Applied Power stock
out standi ng, plus the nonthly and yearly tradi ng volunes for the
stock of Applied Power, plus the fact that the entire block of
stock was sold wthin an acceptable period of tine after the
val uation date (and on 3 tradi ng days) suggest that only a m ni nal
bl ockage discount is warranted. In our opinion, the depressing
effect on the market of the Trust's sale of its stock is not
commensurate wth the 22.5-percent bl ockage discount estimate of
M. Kl eeman.

To summarize, we conclude that a 50-cent-per-share or 3. 3-
percent bl ockage di scount (as advocated by M. Davis) is warranted
herei n. Thus, the value of petitioner's 280,507 Applied Power
comon stock on the valuation date was $4, 102, 414.88, or $14.625
per share.

To reflect concessions and to permt petitioner to claim

additional adm nistrative expenses pursuant to section 2053,

Decision will be entered

under Rul e 155.




