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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned a $1, 882 deficiency
in petitioner’s 2003 Federal incone tax. After concessions,?! the

i ssue for decision is whether petitioner is entitled to deduct

! Petitioner concedes respondent’s adjustnent to
alternative mninmnumtax liability and that her expense for
airfare to an Anmerican Bar Association (ABA) neeting cannot be
deduct ed because the ABA rei nbursed her.
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certai n busi ness expenses under section 162(a).? W hold that
she is not.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
California at the tinme she filed her petition.

Petitioner was admtted to practice lawin California in
1974 and in Colorado in 1986. Before 1988 petitioner wrked as a
contract attorney perform ng various |egal services, e.g.,
researching | egal issues, attending hearings, etc., on behalf of
ot her attorneys. She represented her own clients on occasion,
but this was rare. |In sone cases petitioner becane an enpl oyee
of the attorney or law firmshe worked for. From 1988 until her
enpl oynment was termnated in 2000 she worked as a securities
regul ator for the California Departnment of Corporations (the
departnent). Petitioner worked as a contract attorney again in
2000 but not at all during 2001 and 2002.

In 2003 petitioner decided once again to try to work as a
contract attorney. She attended the ABA 2003 M dyear Meeting in

Seattl e, Washington, on February 8-11. Wile there she attended

2 Unless otherwise indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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a wonmen’s caucus |uncheon, a solo and small firmlawers

br eakfast caucus, and sem nars on securities law. Petitioner

net worked with col | eagues and i nfornmed them she was avail abl e as
a contract attorney to performvarious |legal services on their
behal f.

Petitioner al so purchased various supplies, including a
conputer, printer, paper products, etc., as well as tel ephone,
fax, and Internet services between January and March 20083.
Petitioner attenpted to be reinstated as a securities regul ator
by the department and eventually filed suit against the
departnent in 2003. She used sone of the supplies she had
purchased to assist in her reinstatenent efforts. Before
petitioner secured any clients or earned any incone as a contract
attorney in 2003, she was reinstated by the departnent and
returned to work on or around March 25.

On Cctober 15, 2006, petitioner filed Form 1040, U.S.
| ndi vi dual | ncone Tax Return, for 2003 (2003 return). She
included with her 2003 return Schedule A, Item zed Deducti ons.
On Schedul e A petitioner clainmed $19,192.52 in deductions for
ot her expenses, which the IRS did not question. Petitioner
attached to Schedule A a listing of these expenses summari zed as

foll ows:
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Busi ness travel to professional conventions $3, 303. 84
Prof essi onal fees, dues, education costs, etc. 3,384. 13
Mai | and phot ocopy costs 835. 73
Conmputer, Internet, and supplies 2,146. 84
Busi ness tel ephone and fax 725. 00
Litigation expenses and attorney’s fees 7, 496. 98
Busi ness use of car 1, 300. 00

Tot al 19, 192. 52

Petitioner did not include Schedule C, Profit or Loss From
Busi ness, or Form 6251, Alternative M ninum Tax--Indi vi dual s,
wi th her 2003 return.

Respondent determ ned a $1,882 deficiency in petitioner’s
2003 Federal inconme tax arising frompetitioner’s failure to
report alternative mnimumtax (AMI) liability. Petitioner
tinely filed a petition with this Court. She concedes the AMI
adj ustnent but asserts that $1,761 of her expenses reported on
Schedul e A shoul d be recast as Schedul e C busi ness expense
deducti ons. 3

OPI NI ON

Petitioner has neither clainmed nor shown that she satisfied

the requirenments of section 7491(a) to shift the burden of proof

to respondent with regard to any factual issue. Accordingly, the

3 The $1,761 of expenses petitioner clains she paid in
connection with the all eged trade or business consist of the
following: $211.81 to Costco for office supplies and
m scel | aneous itens; $129.45 to Ofice Depot; $493.14 to the
Seattle Hilton hotel; $35 to the Comm ssion on Wonen in the
Prof ession; $195 to the Cerk of the Suprene Court; $18.15 to
Federal Express for the ABA;, $73.94 to Pacific Bell; $140 to the
Los Angel es County Bar Association for dues; $315 to the State
Bar of California; $115 to the ABA;, and $34.35 to Staples for
paper and ot her supplies.
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burden of proof is on petitioner to show that respondent’s
determ nation set forth in the notice of deficiency is incorrect.

See Rule 142(a)(1); Wlch v. Helvering, 290 U S. 111, 115 (1933).

Deductions are a matter of |egislative grace; petitioner has
t he burden of showing that she is entitled to any deduction

clained. See Rule 142(a); New Colonial Ice Co. v. Helvering, 292

U.S. 435, 440 (1934).

Petitioner argues that during 2003 she carried on a trade or
business, i.e., she worked as a contract attorney providing |egal
services to other attorneys, and that she paid certain expenses
in connection with this alleged trade or business. Respondent
argues petitioner was not engaged in a trade or business because
she admttedly had no clients and reported no incone related to
the activity during 2003.

Section 162(a) allows a deduction for ordinary and necessary
expenses paid during the taxable year in carrying on any trade or
business. I n order for the expenses to be deducti bl e under
section 162, the expenses nust relate to a trade or business
functioning at the tinme the expenses were incurred. Hardy v.

Commi ssioner, 93 T.C. 684, 687 (1989), affd. in part and remanded

in part on another issue per order (10th Gr., Cct. 29, 1990);
sec. 1.162-1(a), Inconme Tax Regs. Whether a taxpayer’s
activities constitute the carrying on of a trade or business

requires an exam nation of the facts and circunstances of each
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case. Conmm ssioner v. Goetzinger, 480 U S. 23, 36 (1987);

Hi ggins v. Conm ssioner, 312 U S. 212 (1941); O Donnell v.

Commi ssioner, 62 T.C 781, 786 (1974), affd. w thout published

opi nion 519 F.2d 1406 (7th Cr. 1975).

The U. S. Court of Appeals for the NNnth Crcuit, the court
to which this case woul d be appeal able, has held that to
constitute a trade or business, “‘the taxpayer’s prinary purpose
for engaging in the activity nust be for incone or profit.’”

Smith v. Conm ssioner, 182 F.3d 927 (9th Gr. 1999) (quoting

Comm ssioner v. G oetzinger, supra at 35), affg. wthout

publ i shed opinion T.C. Meno. 1997-503; Warden v. Conm SsSi oner,

111 F. 3d 139 (9th Gr. 1997), affg. w thout published opinion

T.C. Meno. 1995-176; Barter v. Comm ssioner, 980 F.2d 736 (9th

Cr. 1992), affg. without published opinion T.C. Meno. 1991-124.
An income-producing activity al so nust be regular and conti nuous

to be a trade or business. Fi nnegan v. Conmm ssioner, T.C. Meno.

1997-486 (adopting the reasoning of the Tax Court), affd. wthout
publ i shed opinion 168 F.3d 498 (9th Gr. 1999). Thus, for a

t axpayer to be engaged in a trade or business, the taxpayer’s

i nvol venent in the activity nust be regular and continuous and
the taxpayer’s primary purpose for engaging in the activity mnust

be for income or profit. Conm ssioner v. Goetzinger, supra at

35.
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Petitioner argues that her activity was a continuation of a
trade or business carried on previously; i.e., in the 1980s and
in 2000. However, even if her activities in the past anobunted to
a trade or business, which we do not decide, there was a
substantial |ack of continuity between her prior work and her
efforts in 2003. Petitioner did not work as a contract attorney
bet ween 1988 and 2000 whil e she worked for the departnent. She
al so did not work as a contract attorney in 2001 or 2002, and her
activity in 2003 was sporadic. Accordingly, under the facts of
this case petitioner’s activity in 2003 was not a continuation of
a trade or business carried on in any previous period.

Petitioner did not decide to work as a contract attorney
until md-January of 2003, and she returned to work with the
departnment on or around March 25 of that year. Therefore, the
al |l eged trade or business existed only frommd-January to |late
March, or just over 2 nonths. This is not a substantial tine
peri od. *

Even though petitioner expended sonme tine and effort in an
attenpt to find work as a contract attorney during this period,
her invol venent was not regular and continuous. Her only
activity was her attendance at the ABA neeting for 4 days in

February, at which petitioner marketed herself to other

4 W do not decide whether a trade or business could be
found in a 2-nmonth period under a different set of facts and
ci rcunst ances.
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attorneys. She did not negotiate for or performany | egal
services as a contract attorney for any party during this period.
Finally, she abandoned her efforts upon returning to the
departnment in |late March. Accordingly, her activity was neither
regul ar nor continuous.

We conclude that petitioner’s activity as a contract
attorney in 2003 was not regular and continuous. Having so
deci ded, we need not deci de whether petitioner’s primry purpose
for engaging in the activity was to earn a profit. See Finnegan

v. Conmm ssioner, supra (holding real estate activity was not a

trade or business because tine and effort devoted to it was not
regul ar and continuous and declining to deci de whether there was
a profit nmotive). Therefore, we hold that petitioner’s activity
in 2003 did not anmount to a trade or business.

Concl usi on

After reviewing all of the facts and circunstances, we
conclude that petitioner failed to prove the existence of a trade
or business as a contract attorney in 2003. Accordingly, she is
not entitled to deduct business expenses under section 162(a).

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not

menti oned above, we find themto be irrelevant or without nerit.



To reflect the foregoing,

Deci sion will be entered

for respondent.




