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MVEMORANDUM OPI NI ON

DI NAN, Special Trial Judge: This case was heard pursuant

to the provisions of section 7443A(b)(3) and Rul es 180, 181, and

1 Unl ess otherwi se indicated, all section references are

to the Internal Revenue Code in effect for the taxable year in
issue. Al Rule references are to the Tax Court Rul es of

(continued. . .)
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Respondent determ ned a deficiency in petitioners' Federal
income tax for 1992 in the anmount of $4,607 and an accuracy-
rel ated penalty pursuant to section 6662(a) in the anmount of
$921.

After concessions by the parties, the issues remaining for
decision are: (1) Wiether petitioners are entitled to Schedule C
busi ness expense deductions attributable to petitioner husband's
real estate activity in excess of amounts all owed by respondent;
(2) whether petitioners are entitled to an investnent tax credit;
and (3) whether petitioners are liable for the section 6662(a)
accuracy-rel ated penalty.?

Sone of the facts have been stipulated and are so found.

The stipulations of fact and attached exhibits are incorporated
herein by this reference. Petitioners resided in Rosenpunt,

M nnesota, on the date the petition was filed in this case. Al
references to petitioner in the singular are to Robert C. Fors.

Petitioner works as a real estate salesman. During 1992,
petitioner wife worked as a conputer lab clerk at a school in

Rosenobunt, M nnesot a.

Y(...continued)
Practi ce and Procedure.

2 Respondent's adjustnents to petitioners' liability for
sel f-enpl oynent taxes, deduction for one-half of such liability,
and earned incone credit are conputational and will be resol ved
by the Court's holdings on the issues in this case.
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The first issue for decision is whether petitioners are
entitled to Schedul e C busi ness expense deductions attri butabl e
to petitioner's real estate activity in excess of anmounts all owed
by respondent.

On a Schedule C attached to petitioners' 1992 return,
petitioner reported gross incone fromhis real estate activity in
t he amount of $43,915. He clai med busi ness expenses paid in
connection with his real estate activity in the total anount of
$35,806. Respondent nade adjustnents in the statutory notice of
deficiency to nearly all of the clained expenses. Although sone
of the clained expenses were wholly or partially disall owed,
respondent al so all owed deductions for numerous expenses in
anounts in excess of the amounts cl ainmed on the Schedule C. The
expenses di scussed, infra, are the only ones which petitioner
addressed at trial. W deempetitioner to have conceded
respondent's adjustnents to the clai med expenses which he failed
to address. Furthernore, respondent's counsel conceded at trial
that petitioner is entitled to deductions for adverti sing,
insurance, utilities, and postage in anmounts in excess of the

anmounts allowed in the statutory notice of deficiency:

Statutory Notice Conceded Tot al

of Defi ciency at Tri al Al | owed
Adverti sing $1, 332 $106 $1, 438
| nsur ance 391 392 783
Utilities 223 480 703

Post age 255 254 509
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Respondent's determ nations in the statutory notice of
deficiency are presuned to be correct, and petitioners bear the

burden of proving otherwise. Rule 142(a); Welch v. Helvering,

290 U. S 111, 115 (1933). Moreover, deductions are strictly a
matter of |legislative grace, and petitioners bear the burden of
proving their entitlenment to any deductions clainmed. Rule

142(a); I NDOPCO, Inc. v. Conmm ssioner, 503 U.S. 79, 84 (1992);

New Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Ofice Expenses - Conputer

Petitioner clained a deduction for office expenses in the
anount of $3,340 on his Schedule C. Respondent disallowed $2, 450
of the clained deduction. The parties agree that the clainmed and
di sal |l owed office expenses include an anount cl ained for the
purchase of a conputer.

Petitioner purchased an Apple Maci ntosh conputer on May 15,
1992 for $2,013 (not including Mnnesota sales tax of 6.5
percent). He purchased the conputer through petitioner wife's
enpl oyer because of the discounts offered by Apple to enpl oyees
of educational institutions.

Respondent's position is that the cost of the conputer is
general ly not deductible because it is subject to the section 168
depreciation rules. W agree. Respondent further argues that
petitioner failed to make a proper section 179 election which is
required for the conputer to be treated as a currently deductible

expense. Petitioner contends that it is unfair to hold that a
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failure to make a tinely election on the return prevents himfrom
deducting a busi ness expense.?

Section 179(a) generally allows a taxpayer to elect to treat
the cost of section 179 property as a current expense in the year
the property is placed in service, within certain dollar
[imtations. An election under section 179 nust be made on the
taxpayer's original return for the taxable year or a tinely filed
anended return. Sec. 179(c)(1)(B); sec. 1.179-4(a), Incone Tax
Regs. The election nmust specify the itenms of section 179
property to which the election applies and the cost of each of
the itenms. Sec. 179(c)(1)(A); sec. 1.179-4(a)(1l) and (2), Incone
Tax Regs. After reviewing the record, we find that petitioner
failed to nmake the requisite election. He failed to specify that
he was claimng a section 179 deduction for the cost of the
conputer.* W therefore hold that petitioner is not entitled to

a section 179 deduction for 1992 for the cost of the conmputer.?®

8 Respondent concedes that the conputer was used by
petitioner 80 percent of the tine in connection with his real
estate activity. Petitioner has not proved that he used the
conputer for business purposes nore than 80 percent of the tine.

4 Petitioner failed to attach to the return a Form 4562
on which the specific itens to be deducted under sec. 179 nust be
listed. In addition, there is no indication on the face of the
Schedule C that the clainmed office expenses included the anount
paid for the conputer. 1In fact, we note that petitioner had
difficulty at trial recalling which category of expenses the
conputer was cl ai ned under

5 Respondent concedes that petitioner is entitled to a
depreci ati on deduction with respect to the conputer for 1992. W
(continued. . .)



| nt er est Expense

Petitioner clained a deduction for interest paid in the
amount of $989 on his Schedule C. In the statutory notice of
deficiency, respondent allowed the clainmed deduction. Petitioner
now contends that he is entitled to a deduction for interest paid
in the total anount of $2,999. 88.

Section 163(a) provides that there shall be allowed as a
deduction all interest paid or accrued within the taxable year on
i ndebt edness. Petitioner submtted a record from Sout hvi ew Bank
whi ch shows that he paid interest in the anount of $2,999. 88
during 1992. Petitioner testified that the proceeds of Southview
Bank | oan were used to operate his real estate business during
1992.

Based on the record, we find that the interest paid by
petitioner to Southview Bank during 1992 constitutes interest
paid on i ndebtedness which is properly allocable to petitioner's
trade as a real estate salesman. The interest therefore does not
constitute personal interest which would be disallowed by section
163(h)(1). See sec. 163(h)(2)(A). Accordingly, we hold that
petitioner is entitled to a Schedul e C deduction for 1992 for

interest paid in the anmount of $2,999. 88.

5(...continued)
therefore instruct respondent to include the conceded anount in
his Rule 155 conputation. Respondent's counsel could not provide
the Court with the exact anmount of the deduction at trial because
petitioner did not notify respondent that the clainmed office
expenses included the conputer until shortly before trial.
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Meal s and Entertai nnent Expenses

Petitioner clainmed a deduction for neals and entertai nnment
expenses in the amount of $8, 240, after accounting for the
section 274(n)(1) 80-percent limtation. |In the statutory notice
of deficiency, respondent disallowed $5,804 of the clained
deduction. Respondent argues that petitioner has failed to
substantiate his neals and entertai nnent expenses in excess of
the amount allowed in the statutory notice of deficiency.

Section 162(a) allows a deduction for the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. Section 274(d) provides that no
deduction shall be allowed with respect to any traveling expense,
including neals while away from hone, or for any entertai nnment
expenses, unless the taxpayer neets strict substantiation
requi renents. Sec. 274(d)(1) and (2). |In particular, the
t axpayer nmust substantiate by adequate records or by sufficient
evi dence corroborating the taxpayer's own statenent the anount,
time, place, and busi ness purpose of the expense. Sec. 274(d).

Petitioner submtted sone receipts for the clainmed neals and
entertai nment expenses. He also submitted copies of his daily
pl anner along with weekly charts on which he listed the anount
and purpose of the expenses he allegedly paid during 1992 in the
course of his real estate activity.

Respondent' s revenue agent, Marci Coopersm th, exam ned

petitioner's daily planner, weekly charts, and other receipts
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whi ch he showed to her shortly before trial. Based on her review
of his records and his statenents during the exam nation, Ms.
Coopersmith testified that she determ ned that petitioner was not
entitled to a deduction for neals and entertai nnent expenses in
excess of the anmount allowed in the statutory notice of
deficiency. Respondent submitted a conputer printout of the
results of Ms. Coopersmth's exam nation as part of the record in
this case; she stated to the Court that the conputer printout was
her summary of the anpbunts substantiated by petitioner and
al | oned by her

After reviewing the daily planner and the weekly charts,
exam ning petitioner's records, and listening to petitioner's
testinmony, we find that Ms. Coopersmth correctly concluded that
the neal s and entertai nment expenses allowed in the statutory
noti ce of deficiency equal or exceed the anmobunt substantiated by
petitioner's records and statenents. It appears fromthe record
t hat respondent went to great lengths to sort through
petitioner's assorted records only a week before the trial in an
effort to allow petitioner all of the deductions to which he was
entitled. Petitioner's records do not support a finding
different fromrespondent's determ nation, and he failed to
provi de any testinony which convinces us that respondent erred in
his determ nation. W therefore hold that petitioner is not
entitled to a Schedul e C deduction for neals and entertai nnent

expenses in excess of the anount all owed by respondent.
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The second issue for decision is whether petitioners are
entitled to an investnent tax credit for 1992.

Petitioners did not claiman investnent tax credit on their
1992 return. Petitioners contend that they have an unused
investment tax credit in the anbunt of $1,839 which was
originally clainmed on their 1984 return.

Petitioners have not proved that the allegedly unused credit
was not absorbed as a carryback to any of their 3 taxable years
preceding their 1984 taxable year (1981, 1982, and 1983). Sec.
39(a). Moreover, they have not proved that any remai ni ng anount
was not absorbed as a carryforward to any of the 7 taxable years
followng their 1984 taxable year (1985 through 1991) but
precedi ng the taxable year in issue (1992). |1d. Therefore, we
have no way of determ ning the proper anmount, if any, of the
all eged credit which may be used as a carryforward to 1992.
Accordingly, we hold that petitioners are not entitled to an
investnment tax credit for 1992.

The fourth issue for decision is whether petitioners are
liable for the section 6662(a) accuracy-rel ated penalty.
Respondent' s determ nations of negligence are presuned to be
correct, and petitioners bear the burden of proving that the

penalties do not apply. Rule 142(a); Welch v. Helvering, 290

U S at 115; Bixby v. Conm ssioner, 58 T.C. 757, 791-792 (1972).

Section 6662(a) inposes a 20-percent penalty on the portion

of an underpaynent attributable to any one of various factors,
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one of which is negligence or disregard of rules or regul ations.
Sec. 6662(b)(1). Respondent determ ned that petitioners are
liable for the accuracy-related penalty inposed by section
6662(a) for their underpaynent of tax in 1992, and that such
under paynment was due to negligence or disregard of rules or

regul ations. "Negligence" includes a failure to nake a
reasonabl e attenpt to conply with the provisions of the Internal
Revenue | aws or to exercise ordinary and reasonable care in the
preparation of a tax return. Sec. 6662(c); sec. 1.6662-3(b)(1),

I ncone Tax Regs. "Disregard” includes any carel ess, reckless, or
intentional disregard of rules or regulations. Sec. 6662(c);
sec. 1.6662-3(b)(2), Incone Tax Regs.

Section 6664(c) (1), however, provides that the penalty under
section 6662(a) shall not apply to any portion of an
underpaynent, if it is shown that there was reasonabl e cause for
the taxpayer's position with respect to that portion of the
under paynent and that the taxpayer acted in good faith with
respect to that portion. The determ nation of whether a taxpayer
acted with reasonable cause and in good faith is nade on a case-
by-case basis, taking into account all the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Inconme Tax Regs. The nost
inportant factor is the extent of the taxpayer's effort to assess
his proper tax liability for the year. |1d.

Based on the record, we find that petitioners have not

proved that their underpaynent was due to reasonabl e cause or
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that they acted in good faith. Although petitioners were able to
produce sone records at the admnistrative |level and at trial
that support their entitlenent to business expense deducti ons,
nearly all of the figures which petitioners listed on their 1992
Schedule C were erroneous. W hold that petitioners are liable
for the section 6662(a) accuracy-rel ated penalty.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




