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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

BEGHE, Judge: Respondent determ ned deficiencies in
petitioners' Federal gift taxes and Federal estate tax and

additions to tax as foll ows:
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Estate of Maude G Fur man

Additions to Tax

Defi ci ency Sec. 6651(a) Sec. 6653(a)
Gft tax-- $75, 460 $18, 865 $3, 773
1981
Estate Tax 115, 649 -- --
Estate of Royal G Furman
Additions to Tax
Defi ci ency Sec. 6651(a) Sec. 6653(a)
Gft tax-- $75, 460 $18, 865 $3, 773
1981

After concessions regarding the estate tax deficiency, the
i ssues for decision are:

1. Whet her for purposes of conputing the taxable gifts of
Royal G Furman (Royal) and the taxable gifts and taxable estate
of Maude G Furman (Maude), the fair market val ue of 24 shares of
Furman's, Inc. (FIC comon stock exchanged by each of Royal and
Maude in 1981 for preferred stock of FIC was $300, 000 ($12, 500
per share) as petitioners contend, $540,540 (%$22,522 per share)
as respondent contends, or sone other anmount. W hold that the
fair market value was $424,552 ($17,690 per share).

2. Whet her for purposes of conputing Maude's taxabl e
estate, the fair market value of six shares of FIC common stock
that she transferred to Robert G Furman (Robert) in 1980 was
$62, 016 ($10,336 per share), as petitioners contend, $147, 600
(%24, 600 per share), as respondent contends, or some other
anount. W hold that the fair market value was $82,859 ($13, 810

per share).
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3. Wet her Royal and Maude had reasonabl e cause for
failing to file gift tax returns for the period endi ng
Septenber 30, 1981, and whether their failures to pay gift taxes
for that period were due to negligence or intentional disregard
of rules and regulations. W hold that Royal and Maude had
reasonabl e cause for failing to file gift tax returns and were
not negligent in failing to pay gift taxes.

FI NDI NGS OF FACT

Sonme of the facts have been stipul ated and are incorporated
herein by this reference. Unless otherwi se noted, all section
references are to the Internal Revenue Code in effect for the
years at issue, and all Rule references are to the Tax Court
Rul es of Practice & Procedure. All anmounts have been rounded to
t he nearest dollar.
A Decedent s

Royal died testate on June 29, 1990. H's wife Maude died
testate on June 12, 1992 (collectively decedents). Royal and
Maude were residents of Florida at the tinmes of their deaths.
Robert, the personal representative of decedents' estates,
resided in Florida at the tine of filing the petitions.?
Decedents weresurvived by five children, including Robert, their

son.

! Under Florida law, the terns "executor" and "personal
representative" are synonynous. Fla. Stat. Ann. sec. 731.201(25)
(West 1995) defines "personal representative" as a court-
appoi nted fiduciary who adm ni sters a decedent's estate. For
pur poses of the Florida Probate Code, the definition supersedes
"executor" and ot her synonynous terns. |d.



B. Furman's, I nc.

FICis a Florida corporation that was organi zed in 1959.
The principal place of business of FICis Florida. Throughout
its existence FIC has been a C corporation, and the stock of FIC
has never been publicly traded. FIC was founded by Maude, Royal,
and Robert for the purpose of acquiring and operating a Burger
Ki ng? restaurant franchise after Royal had retired froma 35-year
career as a mail carrier. Until the founding of FIC Mude,
Royal , and Robert resided in Chicago, Illinois.

Fromits organization in 1959 until February 1980, FIC was
capitalized with 100 shares of no-par conmmon stock issued and

out st andi ng, held as foll ows:

Maude 30 shares
Royal 30 shares
Rober t 40 shares

Al t hough Royal and Maude had five children, Robert is their only
child who has ever had a common stock ownership interest in FIC
or been active in its nmanagenent.

Burger King Corp. (BKC), a Florida corporation headquartered
in Mam, Florida, is the franchisor of the second | argest
restaurant chain in the world, after MDonald's. Since 1967, BKC
has been a wholly owned subsidiary of Pillsbury, Inc. Pillsbury

was acquired by Gand Metropolitan PLC in 1989.

2 Burger King Corp. is the exclusive licensee of the Burger
Ki ng® regi stered trademark used in this opinion
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FIC, since its formation, has been engaged solely in the
busi ness of owni ng and operating franchi sed Burger King
restaurants. At the date of trial, FIC operated 27 Burger King
restaurants, primarily in Manatee, Sarasota, Charlotte, and Lee
Counties, on the west coast of Florida.

FIC entered the fast-food business in May 1959 by openi ng
Burger King Store No. 12 (Store No. 12) in North Mam Beach,
Florida, one of the original restaurants in the Burger King
chain. Royal and Maude relocated to Florida to operate the new
restaurant, while Robert had intended to stay in Chicago, where
he was enpl oyed as a special agent for an insurance conpany.

Just 2 weeks after the opening of Store No. 12, Robert
received a call from Janes MLanore, one of the cofounders of
BKC, informng himthat Royal had been hospitalized. Robert
traveled to Florida and imedi ately went to work in Store No. 12.
After Royal's recuperation, Robert decided to stay in Florida and
hel p manage FIC. Robert has remained in the fast-food business
ever since.

In 1961, FIC purchased a 20-percent interest at a cost of
$15,000 in three corporations that were openi ng Burger King
restaurants in the greater Chicago area (the Chicago Operation).
In 1962, at the request of M. MLanore, Robert noved back to
Chicago to participate in the managenent and operation of the
Chi cago Operation of which he ultinmately becanme executive vice

presi dent and a nenber of the board of directors. Robert's
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managenent duties in the Chicago Operation included the approval
of new restaurant |ocations, supervising the construction of new
restaurants, and the hiring and training of their enployees. As
of Novenber 1969, the Chicago Operation directly operated 37
Burger King restaurants and was subfranchi sor of 29 other
Chi cago- area Burger King restaurants.

In 1970, after a corporate reorganization of the Chicago
OQperation, FIC sold its interest in the Chicago Operation to
Sel f-Service Restaurants (Self-Service), a publicly traded Burger
King franchisee. 1In exchange for all of FIC s shares in the
Chi cago Operation, FIC received shares of Self-Service common
stock that FIC later sold for approximtely $222,000, as well as
Self-Service's prom ssory note in the principal anmount of
$868,500. Follow ng the sale, Robert was enployed by Self-
Service to assist during the period of transition to Self-Service
managenent .

In 1971, Robert term nated his enploynent with Self-Service.
Robert remai ned in Chicago, where he managed five Burger King
restaurants that he owned directly, and participated in the
managenent of six Burger King restaurants in M| waukee,

W sconsin, in whose corporate franchi see he had acquired a 27-
percent stock interest.

In 1973, FIC purchased an existing Burger King restaurant in
Fort Myers, Florida. Thereafter, in 1976, after Robert returned

to Florida, FIC acquired three existing Burger King restaurants,
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in Sarasota, Bradenton, and Port Charlotte on the west coast of
Florida (the 1976 Purchase), with an exclusive territorial
agreenent (the Territorial Agreenent). The purchase price for
the 1976 Purchase was $500, 000, payabl e $300,000 in cash and
$200, 000 over 5 years. FIC allocated $200, 000 of the $500, 000
purchase price to the Territorial Agreenent.

The Territorial Agreenent granted FIC, for a period of 5
years, an exclusive territorial right to build, own, and operate
Burger King restaurants in Manatee, Sarasota, and Charlotte
Counties in Florida (the Exclusive Territories) and a right of
first refusal to build, own, and operate Burger King restaurants
in Lee County, Florida (collectively, the Protected Territories).
The Territorial Agreenent also provided that if FIC had six
Burger King restaurants open and in operation on or before
August 26, 1981, it would be entitled to a right of first refusal
on all Burger King restaurants to be subsequently franchised in
the Exclusive Territories through August 1986.

After his return to Florida, Robert noved to Sarasota,
Florida, and worked full tinme for FIC selecting and devel opi ng
real estate sites, securing financing, and supervising the
construction of new restaurants, while continuing to supervise
t he operations of existing FICowned restaurants.

As of February 2, 1980, FIC had seven Burger King
restaurants in operation in the Exclusive Territories. As of

August 24, 1981, FIC had a total of nine Burger King restaurants.
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| nasnuch as FIC had nore than six Burger King restaurants in
operation before August 26, 1981, FIC becane entitled to the
right of first refusal in the Exclusive Territories through
August 1986.

C. FI C s Advi sers

1. Hugh B. Shillington

After opening Store No. 12 in 1959, FIC retained Hugh B
Shillington, C.P.A (M. Shillington), as its outside accountant,
to assist in tax and financial accounting matters. M .
Shillington was a principal of Shillington & Fay (S&F), a Coral
Gabl es, Florida, accounting firm M. Shillington served as
out si de accountant to other Burger King franchi sees and had been
recommended to FIC by BKC. S&F reviewed® FIC s annual financial
statenents, including financial statenments for FIC s fiscal years
endi ng Sept enber 30, 1979, 1980, and 1981 (FY 1979, FY 1980, and
FY 1981). M. Shillington, who advised FICto retain its
financial records for 7 years, died in 1995.

2. Louis B. Tishler, Jr.

Louis B. Tishler, Jr. (M. Tishler), is an attorney who has

been practicing law in the Chicago area since his graduation from

3 S&F annual ly revi ewed the bal ance sheets, incone
statenents, and statenents of changes in financial position of
FIC (the financial statenents) in order to provide an opinion
letter of limted assurance that S&F was aware of no materi al
nodi fications that should be nade to the financial statenents in
order for themto be in conformty wth generally accepted
accounting principles. The scope of a reviewis substantially
| ess than that of an audit.
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Nort hwestern University School of Law in 1959. M. Tishler's
primary area of practice is franchising, in which he has been
engaged since 1962. M. Tishler has represented many wel | -known
franchi sors, including Dunkin’ Donuts and McDonal d's, anobng
others. M. Tishler has al so represented nunerous franchi sees of
Burger King and Church's Fried Chicken. 1In the 1960's and
1970's, he represented Burger King franchisees in the acquisition
of nore than 100 restaurants. M. Tishler began his
representation of FICin 1966 or 1967. Both Messrs. Tishler and
Shillington had assisted FIC in the making of its decision to
al | ocate $200, 000 of the purchase price of the 1976 Purchase to
the Territorial Agreenent.
D. 1980 G ft

By 1976, when the Territorial Agreenent was executed, BKC
had adopted a new policy requiring that corporate franchi sees be
operated by a shareholder wth voting control of the corporation
(the Control Requirenent). FIC did not then satisfy the Control
Requi renment, but Robert nade an oral promse to BKC to acquire a
controlling interest in FIC. Despite Robert's prom se, no such
action was taken until 1980, when BKC denmanded that Robert
acquire voting control of FIC. To satisfy BKC s demand, on
February 2, 1980, decedents each transferred by gift 6 shares of
FIC s common stock to Robert (the 1980 G fts). By the tinme of
the 1980 G fts, neither of decedents was actively participating

in the day-to-day managenent or operations of FIC.
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As of Septenber 30, 1979, the book value of FIC s common
stock was $1,033,601. As of February 2, 1980, no dividends had
ever been declared or paid on FIC s comon stock. Wth the
assi stance of Robert, M. Shillington, and M. Tishler, decedents
val ued their respective gifts of 6 shares of FIC stock at $62,016
(%10, 336 per share) and tinely filed the requisite gift tax
returns reporting the 1980 Gfts. The period of limtations on
assessnment of additional gift tax on the 1980 G fts has expired.

Foll owi ng the 1980 G fts, the outstanding common stock of

FI C was owned as foll ows:

Royal 24 shares
Maude 24 shares
Rober t 52 shares

Foll ow ng the 1980 G fts, decedents executed codicils to
their wills providing that their remaining shares of FIC s conmon
stock woul d be distributed equally anong all their children, to
t he excl usion of Robert.

E. 1981 Recapitalization

In 1980 or 1981, BKC requested that all sharehol ders of FIC
personal |y guarantee the debt of FIC to BKC. Neither decedent
was willing to accede to BKC s request, while Robert was willing
to becone |liable as the sole guarantor only if decedents agreed
to relinquish their voting rights in FIC. Robert's reluctance to
be the sole guarantor emanated, in part, fromthe terns of

decedents' wlls, under which Robert's siblings would eventually



- 11 -
own all decedents' remaining shares in FIC, while Robert would be
| eft the sole guarantor of FIC s debt. Decedents, who were then
over 70 years of age, acknow edged their dimnished participation
in FICs affairs and Robert's leading role and agreed to
relinquish their voting rights only under the foll ow ng
conditions: (i) Robert would continue to actively direct FIC
(i) FIC would be kept intact; (iii) decedents would receive a
fixed income fromtheir investnment in FIC (iv) decedents would
be rel eased fromany obligation to guarantee FIC s debt; and (v)
decedents woul d receive sone kind of equity interest that they
could pass on to their children other than Robert.

In order to provide Robert with all the voting stock of FIC
and satisfy decedents' conditions, Robert and decedents agreed to
a recapitalization of FIC whereby decedents woul d exchange their
common stock for preferred stock. Before the recapitalization,
wth the assistance of M. Tishler, FIC requested and received a
private letter ruling fromthe Internal Revenue Service that the
proposed exchange of common stock for preferred stock would
qualify as a reorgani zation for inconme tax purposes wthin the
meani ng of section 368(a)(1)(E)

On August 24, 1981, FIC s articles of incorporation were
anmended to authorize 5,000 shares of no-par voting common stock
and 6,000 shares of par val ue $100, nonvoting, 10-percent
cunul ative preferred stock (the Preferred Stock). The Preferred
St ock contained no participation, conversion or redenption

rights. On August 24, 1981, each of decedents exchanged 24
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shares of common stock for 3,000 shares of Preferred Stock (the
Recapitalization).

Wil e the Recapitalization indirectly addressed BKC s
requi renent that each common sharehol der personally guarantee the
debt of FIC, the Recapitalization had not been required by any
condition inposed by BKC

As of Septenber 30, 1981, the book value of FIC s common
stock was $1, 109,400. Decedents did not file any 1981 gift tax
returns reporting any donative transfers that they may have nade
by reason of their participation in the Recapitalization.

After the Recapitalization, decedents executed new wlls
devising their shares of Preferred Stock to their children other
than Robert.* As of the date of trial, all the Preferred Stock
has remai ned outstanding, all dividends on the Preferred Stock
have been tinely declared and paid, and Robert has been the only
sharehol der to personally guarantee the debts of FIC

F. Est ate Tax Returns

Royal died on June 29, 1990, and Maude di ed on June 12,
1992. Robert, as personal representative, executed and tinely
filed the required estate tax returns. The adjusted taxable

gifts reported on line 4 of the estate tax returns for Royal's

“In a distinction dating fromthe 19th century, a testator
devi ses real property to a devisee and bequeat hs personal
property to a |l egatee. Dukemnier, WIIls, Trusts, and Estates 36
(1984). However, the Florida Probate Code uses the term "devise"
to describe the transfer at death of personal property as well as
real property. Fla. Stat. Ann. sec. 731.201(8) (West 1995).
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and Maude's estates reflected the 1980 Gfts as reported by Royal
and Maude on their respective 1980 gift tax returns. The period
of limtations on assessnent of additional estate tax agai nst
Royal 's estate has expired.

G Noti ces of Deficiency

On March 11, 1996, respondent issued three deficiency
notices: (i) For gift tax for the period ending Septenber 30,
1981, to Maude G Furman, donor, deceased, Estate of Maude G
Fur man, deceased, and Robert G Furman, Executor (the Maude G ft
Tax Notice); (ii) for estate tax to the Estate of Maude G
Fur man, deceased, and Robert G Furman, Executor (the Estate Tax
Notice); and (iii) for gift tax for the period ending
Septenber 30, 1981, to Royal G Furman, donor, deceased, Estate
of Royal G Furman, deceased, Robert G Furman, Executor (the
Royal G ft Tax Notice).

The Estate Tax Notice determ ned that the fair market val ue
of the shares transferred by each decedent in the 1980 G fts was
$147,600 ($24,600 per share), rather than the $62,016 ($10, 366
per share) that they had reported on their 1980 gift tax returns.
Both the Maude G ft Tax Notice and Royal G ft Tax Notice
determned that the fair market value of the 24 shares of FIC
comon stock exchanged by each decedent in the Recapitalization
was $540, 540 (%$22,522 per share), while the 3,000 shares of

preferred stock received by each decedent in the Recapitalization
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had a fair market value of only $300, 000 ($100 per share),?®
resulting in gifts by each of themto Robert of $240,540, before
al l omance for the $3,000 annual exclusion.?®

After concessions by Maude's estate, the remaining itens at
issue in the Estate Tax Notice are respondent’'s determ nations
that for purposes of the estate tax: (i) The fair market val ue
on February 2, 1980, of the donative transfer of 6 shares of

FIC s common stock from Maude to Robert was $147, 600, rather than

> Respondent has not contested that the preferred shares of
FIC had a fair market value equal to their par val ue when
recei ved by decedents. Valued at par, FIC s preferred shares,
with no participatory or residual rights beyond the stated
di vidend and par value, would yield 10 percent if dividends were
declared and paid in a tinely fashion by the directors el ected by
t he hol der(s) of the common stock of this small, closely held
corporation. Inasnmuch as the parties have stipul ated that
returns on a 20-year Treasury bond (risk-free rate) in 1980 and
1981 were 11.86 percent and 14.4 percent, respectively,
respondent's acceptance of par as the value of the preferred
shares appears to be highly questionable. In addition, the
closely held character of FIC, the nonvoting characteristics of
the preferred, and the resulting inability of the preferred
hol ders to conpel the paynent of dividends or bring about
redenption of their preferred shares or |iquidation of the
conpany woul d have justified substantial mnority and | ack- of -
mar ketability discounts for the preferred. Despite our
m sgi vings, we decline to revalue the preferred shares on our own
not i on.

6 See sec. 2503(b). The Econom ¢ Recovery Tax Act of 1981,
Pub. L. 97-34, sec. 441(a), 95 Stat. 319, which does not apply in
this case, anmended sec. 2503(b) by increasing the annual
exclusion to $10,000, for transfers nade after Dec. 31, 1981.

Respondent determ ned that Royal and Maude had nmade gifts of
$240, 540 before all owance for the $3,000 annual exclusion. Royal
was determned to have made a taxable gift of $237,540, while
Maude was determ ned to have nade a taxable gift of $237, 840.
Thi s di screpancy appears to be the result of a conputational
error by respondent.
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the $62, 016 reported, so that for purposes of conputing the
tentative estate tax, an additional $85,584 in adjusted taxable
gifts should have been added to the taxable estate;” and (ii) on
August 24, 1981, when Maude exchanged her 24 shares of FIC s
comon stock for 3,000 shares of FIC s preferred stock, the fair
mar ket val ue of the common stock was $540, 540 ($22,522 per share)
and the fair market value of the preferred stock, $300, 000
($100, 000 per share). Consequently, the Estate Tax Notice
determ ned that there was a taxable gift in the anount of
$237, 540 ($240,540 |l ess $3,000 annual exclusion), thereby
i ncreasing the adjusted taxable gifts that are added to the
reported taxable estate for purposes of conmputing the tentative
estate tax.

H. Di scounts and Prem uns

1. Mnority Interests

On both February 2, 1980, and August 24, 1981, each decedent
was a mnority sharehol der

Nei t her decedent had the power to conpel FIC to purchase key
person i nsurance.

2. Absence of Swi ng Vote

On February 2, 1980, no FI C sharehol der could obtain voting

" Any increase found in the fair market value of the 1980
Gfts will trigger an increase in taxable gifts of |ike anount,
because decedents' 1980 gift tax return has already taken into
account the annual exclusion provided by sec. 2503(b). Decedents
reported additional taxable gifts to Robert on their respective
gift tax returns for the first quarter of 1980 that are not at
issue in this case.
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control of FIC through the receipt of 6 shares of issued and
out standi ng FI C common stock. On February 2, 1980, no
shar ehol der of FIC other than Robert could obtain voting control
of FIC through the receipt of 12 shares of issued and outstandi ng
FI C conmon stock. Because only one person, Robert, could gain
control through the 1980 G fts, no swi ng vote prem um woul d have
been paid by a hypothetical third-party buyer of shares of FIC
owned by Maude and Royal

On August 24, 1981, voting control of FIC could not be
affected by the transfer of Maude and Royal's respective hol di ngs
of FIC common stock, singularly or collectively.

3. Lack of Marketability

On both February 2, 1980, and August 24, 1981: (1) BKC had
not established a buy-back program or policy for acquiring Burger
King franchises; (2) high interest rates contributed to a
depressed market for the sale of Burger King franchises; and
(3) there was no readily avail able market for the stock of FIC
Each of the foregoing factors contributed to a | ack of
mar ketabi ity of FIC stock.

4. Conbined Mnority and Lack of Marketability D scount

On February 2, 1980, the fair market value of each
decedent’s gratuitous transfer of 6 shares of FIC s commpn stock
was subject to a conmbined mnority and nmarketability di scount of
40 percent. On August 24, 1981, the fair market value of the 24

shares of FIC s common stock transferred by each decedent in the
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Recapitalization was subject to a conbined mnority and
mar ketabi ity di scount of 40 percent.

5. Robert Furman a Key Person

At the tinmes of the 1980 G fts and the Recapitalization,
Robert actively managed FIC, and no succession plan was in
effect. FIC enployed no individual who was qualified to succeed
Robert in the managenent of FIC. Robert's active participation,
experience, business contacts,® and reputation as a Burger King
franchi see contributed to the value of FIC. Specifically, it was
Robert whose contacts had nmade possible the 1976 Purchase, and
whose expertise in selecting sites for new restaurants and
supervising their construction and startup were of critical
inportance in enabling FIC to avail itself of the expansion
opportunities created by the Territorial Agreenent. The
possibility of Robert's untinely death, disability, or
resignation contributed to uncertainty in the value of FIC s
operations and future cash-flows. Although a professional
manager coul d have been hired to replace Robert, the follow ng
risks would still have been present: (i) Lack of managenent
until a replacenent was hired; (ii) the risk that a professional
manager woul d require hi gher conpensati on than Robert had
received; and (iii) the risk that a professional manager woul d

not performas well as Robert.

8 Robert devel oped cl ose friendships with the cofounders of
BKC, especially Janes McLanore, along with Art Rosewall, BKC s
chi ef executive officer.
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Robert was a key person in the managenent of FIC. His
potential absence or inability were risks that had a negative
i npact on the fair market value of FIC. On February 2, 1980, the
fair market val ue of each decedent's gratuitous transfer of 6
shares of FIC s commobn stock was subject to a key-person di scount
of 10 percent. On August 24, 1981, the fair market value of the
24 shares of FIC s common stock transferred by each decedent in
the Recapitalization was subject to a key-person di scount of 10
per cent.

ULTI MATE FI NDI NGS OF FACT

On February 2, 1980, the fair market value of the gratuitous
transfer of 6 shares of FIC s commopn stock by each of Maude and
Royal to Robert was $82,859 ($13,810 per share).

On August 24, 1981, when Maude and Royal each exchanged 24
shares of FIC common stock for 3,000 shares of FIC s preferred
stock, the fair market value of the commopn stock transferred by
each of them was $424,552 ($17,690 per share).

OPI NI ON

A. Fair Market Val ue of FIC Stock

Section 2501(a) provides for a tax on gifts by individuals.
Section 2512(a) provides that the value of a gift of property at
the date of the gift shall be considered the anount of the gift.

The principal issues we nust decide in this case are the
val ue of the shares of common stock in FIC that decedents

gratuitously transferred to Robert on February 2, 1980, and the
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anount, if any, of the excess of the value of the shares of
common stock that decedents surrendered in the Recapitalization
of August 24, 1981, over the value of the shares of preferred
stock that they received in the exchange. The anount of any such
excess, by augnenting the value of Robert's common stock in FIC,
woul d be a taxable gift from decedents to Robert. See Estate of

Trenchard v. Comm ssioner, T.C Meno. 1995-121 suppl enented by

T.C. Meno. 1995-232; sec. 25.2511-1(h)(1), Gft Tax Regs.
Val uation is a question of fact, and the trier of fact nust
wei gh all relevant evidence to draw the appropriate inferences.

Conmi ssioner v. Scottish Am Inv. Co., 323 U. S. 119, 123-125

(1944); Helvering v. National Gocery Co., 304 U S. 282, 294-295

(1938); Anderson v. Conm ssioner, 250 F.2d 242, 249 (5th Cr.

1957), affg. in part and remanding in part T.C Meno. 1956-178;

Estate of Newhouse v. Conm ssioner, 94 T.C 193, 217 (1990);

Skripak v. Conm ssioner, 84 T.C 285, 320 (1985).

Fair market value is defined for Federal estate and gift tax
purposes as the price that a willing buyer would pay a willing
sell er, both having reasonabl e know edge of all the rel evant
facts and neither being under conpulsion to buy or to sell.

United States v. Cartwight, 411 U S. 546, 551 (1973) (citing

sec. 20.2031-1(b), Estate Tax Regs.); see al so Snyder v.
Comm ssioner, 93 T.C. 529, 539 (1989); Estate of Hall v.

Comm ssioner, 92 T.C. 312, 335 (1989). The willing buyer and the

willing seller are hypothetical persons, rather than specific
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i ndividuals or entities, and the individual characteristics of
t hese hypot hetical persons are not necessarily the sane as the
i ndi vi dual characteristics of the actual seller or the actual

buyer. Estate of Curry v. United States, 706 F.2d 1424, 1428-

1429, 1431 (7th Gr. 1983); Estate of Bright v. United States,

658 F.2d 999, 1005-1006 (5th G r. 1981); Estate of Newhouse V.

Conmi ssi oner, supra at 218; see also Estate of Watts v.

Comm ssi oner, 823 F.2d 483, 486 (1ith Cr. 1987), affg. T.C

Meno. 1985-595. The hypothetical wlling buyer and wlling
seller are presuned to be dedicated to achieving the maxi num

econom ¢ advantage. Estate of Curry v. United States, supra at

1428; Estate of Newhouse v. Conm ssioner, supra at 218. This

advant age nust be achieved in the context of market and econom c

conditions at the val uati on date. Est ate of Newhouse v.

Conmi ssi oner, supra at 218.

For Federal gift tax purposes, the fair market value of the
subj ect property is determned as of the date of the gift;
ordinarily, no consideration is given to any unforeseeable future
event that may have affected the value of the subject property on
sone |ater date. Sec. 2512(a); sec. 20.2031-1(b), Estate Tax

Regs.; see also First Natl. Bank v. United States, 763 F.2d 891,

893-894 (7th Cir. 1985); Estate of Newhouse v. Conm SsSioner,

supra at 218; Estate of Glford v. Conm ssioner, 88 T.C. 38, 52

(1987).

Special rules apply to the valuation of the stock of a
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closely held corporation. Wiile listed market prices are the
benchmark in the case of publicly traded stock, recent arms-
| ength transactions generally are the best evidence of fair

mar ket value in the case of unlisted stock. Estate of Andrews v.

Comm ssioner, 79 T.C. 938, 940 (1982); Duncan Indus., Inc. V.

Comm ssioner, 73 T.C. 266, 276 (1979). \Were the val ue of

unli sted stock cannot be determ ned from actual sale prices,
value is determned by taking into consideration the val ue of
listed stock in conparable corporations engaged in the sane or a
simlar line of business, as well as all other factors bearing on
val ue, including analysis of fundanentals. Sec. 2031(b); Estate

of Newhouse v. Conm ssioner, supra at 217; Estate of Hall v.

Conmi ssi oner, supra at 336. The factors that we must consi der

are those that an inforned buyer and an inforned seller would

take into account. Hammv. Comm ssioner, 325 F.2d 934, 940 (8th

Cr. 1963), affg. T.C. Meno. 1961-347. Rev. Rul. 59-60, 1959-1
C.B. 237, "has been widely accepted as setting forth the
appropriate criteria to consider in determning fair market

val ue", Estate of Newhouse v. Commi ssioner, supra at 217; it

lists the followng factors to be considered, which are virtually
identical to those listed in section 20.2031-2(f), Estate Tax
Regs. :

(a) The nature of the business and the history of the
enterprise fromits inception.

(b) The econom c outl ook in general and the condition
and outl ook of the specific industry in particular.

(c) The book value of the stock and the financi al
condition of the business.
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(d) The earning capacity of the conpany.

(e) The dividend-payi ng capacity.

(f) Whether or not the enterprise has goodw || or
ot her intangi bl e val ue.

(g) Sales of the stock and the size of the block of
stock to be val ued.

(h) The market price of stocks of corporations
engaged in the sanme or a simlar line of business
having their stocks actively traded in a free and open
mar ket, either on an exchange or over-the-counter.

[ Rev. Rul. 59-60, 1959-1 C. B. at 238-239.]

Because val uation may not be reduced to the rote application of
formul as, and because of the inprecision inherent in determning
fair market value of stock that |acks a public narket (and the
Sol onon-1i ke pronouncenents that often follow), we again rem nd
the parties that these natters are better resolved by agreenent
rather than trial by ordeal in which conflicting opinions of the

experts are pitted against each other. See Estate of Hall v.

Conmi ssi oner, supra; Messing v. Conm ssioner, 48 T.C. 502, 512

(1967); see also Buffalo Tool & Die Manufacturing Co. V.

Conm ssioner, 74 T.C. 441 (1980).

As is customary in valuation cases, the parties rely
primarily on expert opinion evidence to support their contrary
val uation positions. W evaluate the opinions of experts in
light of the denonstrated qualifications of each expert and al

other evidence in the record. Anderson v. Conmi SSioner, supra;

Parker v. Conm ssioner, 86 T.C. 547, 561 (1986). W have broad

di scretion to evaluate " "the overall cogency of each expert's

analysis.’" Sammons v. Conmi ssioner, 838 F.2d 330, 334 (9th G

1988) (quoting Ebben v. Comm ssioner, 783 F.2d 906, 909 (9th G

1986), affg. in part and revg. in part T.C. Meno. 1983-200),
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affg. in part and revg. in part T.C. Menop. 1986-318. Expert
testinony sonetinmes aids the Court in determ ning val ues and

sonetinmes it does not. See, e.g., Estate of Halas v.

Commi ssioner, 94 T.C 570, 577 (1990); Laureys v. Conmm ssioner,

92 T.C. 101, 129 (1989) (expert testinony is not useful when the
expert is nerely an advocate for the position argued by one of
the parties). W are not bound by the formulas and opi ni ons
proffered by an expert witness and will accept or reject expert

testinmony in the exercise of sound judgnent. Helvering v.

Nati onal Grocery Co., supra at 295; Anderson v. Conm ssioner, 250

F.2d at 249; Estate of Newhouse v. Commi ssioner, 94 T.C. at 217;

Estate of Hall v. Conmm ssioner, 92 T.C. at 338. \WWere necessary,

we may reach a determ nation of value based on our own

exam nation of the evidence in the record. Lukens v.

Conmm ssioner, 945 F.2d 92, 96 (5th Cr. 1991) (citing Silvermn

v. Comm ssioner, 538 F.2d 927, 933 (2d Cr. 1976), affg. T.C

Meno. 1974-285); Anes v. Conm ssioner, T.C Meno. 1990-87. \Were

experts offer divergent estimtes of fair market val ue, we decide
what weight to give these estimates by exam ning the factors they

used in arriving at their conclusions. Casey v. Comm ssioner, 38

T.C. 357, 381 (1962). W have broad discretion in selecting

val uati on net hods. Estate of O Connell v. Conm ssioner, 640 F.2d

249, 251 (9th Cir. 1981), affg. on this issue and revg. in part
T.C. Meno. 1978-191, and the weight to be given the facts in
reachi ng our concl usion because “finding market value is, after

all, sonething for judgnent, experience, and reason”, Coloni al
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Fabrics, Inc. v. Comm ssioner, 202 F.2d 105, 107 (2d G r. 1953),

affg. a Menorandum Qpinion of this Court dated January 22, 1951.
Moreover, while we may accept the opinion of an expert in its

entirety, Buffalo Tool & Die Manufacturing Co. v. Comm Ssioner,

supra at 452, we may be selective in the use of any part of such
opinion, or reject the opinioninits entirety, Parker v.

Commi ssi oner, supra at 561. Finally, because valuation

necessarily results in an approximation, the figure at which this
Court arrives need not be one as to which there is specific
testinmony if it is within the range of values that may properly
be arrived at fromconsideration of all the evidence. Silvernman

v. Conm ssioner, supra at 933; Alvary v. United States, 302 F. 2d

790, 795 (2d Gr. 1962).

1. Respondent's Expert

Respondent relies on the expert report of Hugh Jackson
Shelton (M. Shelton). M. Shelton has been enpl oyed by
respondent as a valuation engineer since 1987, in which tine he
has conpl eted approxi mately 10 busi ness valuations. M. Shelton
hol ds a bachel or of science degree in industrial engineering from
the University of Tennessee and a master of arts degree in
busi ness managenent from Webster University.

In the expert report submtted by respondent, M. Shelton
represents that he has certain qualifications and credentials to
per form busi ness val uati ons that he does not in fact have,

i ncl udi ng courses on valuation that he has not successfully

conpleted. M. Shelton's report also suggests that he is a
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menber of the Anmerican Society of Appraisers, to which he has
never belonged. Since M. Shelton has not denonstrated that he
is qualified to performa business valuation, we will evaluate

hi s opi nion accordingly. See Anderson v. Conm ssioner, supra at

249,
M. Shelton used a capitalized earnings nethod to val ue the
FIC stock at the time of the 1980 Gfts. Using the capital asset
pricing nodel (CAPM), M. Shelton calculated a cost of equity and
then conmputed FIC s weighted average cost of capital (WACC).
Earni ngs before interest, depreciation, and taxes (EBIDT), a
vari ant of EBITDA (earnings before interest, taxes, depreciation,
and anortization), were then capitalized using the WACC to arrive
at atotal enterprise value. 1In valuing the 1980 Gfts,
M. Shelton projected 12-nmonth earnings fromFI C s 10-nonth
i ncone statenment for FY 1979, which he then capitalized to arrive
at a February 1980 enterprise value. M. Shelton determ ned
August 1981 enterprise value by capitalizing FY 1980 EBI DT and
then adding 5 percent to reflect FIC s value in August 1981.
After determning that FIC had a beta of 1.0., M. Shelton
used the standard CAPMformula to arrive at a cost of equity of
18. 44 percent. See description and discussion of beta infra pp.
28-30. Finding that Burger King was the nunber two fast food
chain, M. Shelton reasoned that Burger King would be no nore or
| ess volatile than the fast food industry as a whole, justifying

a beta of 1.0 for FIC s common stock. In his report, M. Shelton
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gave no further explanation of his choice of beta and did not
provi de evidence that he had investigated the betas of conparable
public conpani es, or even of BKC, on which his selection of beta
was based. ®

After determning a cost of equity using CAPM M. Shelton
purported to conpute the WACC of FIC in order to arrive at a
capitalization rate. Wthout providing any explanation, M.

Shel ton conputed WACC in a manner that did not conformto the
accepted nethod. See Brealey & Myers, Principles of Corporate

Fi nance 465-469 (4th ed. 1991); Pratt et al., Valuing a Business
180, 184, 189-190 (3d ed. 1996). First, M. Shelton nodified the
WACC formula by weighting FIC s debt and equity based on book

val ue, rather than market value, to arrive at a WACC of 11.0
percent. Considering that the parties have stipulated risk-free
rates of 11.86 percent and 14.4 percent in 1980 and 1981,
respectively, it is obvious that M. Shelton's result is

i ncorrect.

The cal cul ati on of WACC provides an after-tax figure,
because it is conputed using an estimate of the firm s narginal
corporate incone tax rate. After finding that FIC had a WACC of
11.0 percent, M. Shelton tried to convert WACC to a pretax

figure. M. Shelton calculated what he referred to as a pretax

° At the tinme of the Recapitalization, as discussed supra,
BKC was a wholly owned subsidiary of Pillsbury. Because BKC
stock did not trade publicly, it did not have a beta. See
di scussi on and expl anation of beta, infra pp. 28-30.
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WACC of 18.4 percent, which he then used to value FIC. Not only
is the calculation of pretax WACC not accepted in the financial
community; we are puzzled as to why M. Shelton would want to
apply a marginal tax rate to conpute an after-tax figure, only to
then attenpt to convert it back to a pretax figure. Finally, we
guestion M. Shelton's use of a 40-percent marginal tax rate in
conputing WACC, when the marginal tax rates derived fromFIC s
incone statements for FY 1979, FY 1980, and FY 1981 are 4.96
percent, 1.25 percent, and 31.69 percent, respectively.

After capitalizing the FY 1979 and FY 1980 EBI DT s of FIC,
M. Shelton arrived at total enterprise values of $2,764, 114,
$3, 481, 369, and $3, 655,427 on February 2, 1980, Septenber 30,
1980, and August 24, 1981, respectively. M. Shelton then
di scounted the 1980 and 1981 enterprise values by 17 percent to
reflect a conbined mnority, lack of marketability, and “control
prem um di scount [sic]”, to arrive at a fair market val ue of
$22,942 per share as of February 1980 and $30, 340 as of August
1981. Applying the annual exclusion to the 1981 gifts only,
acceptance of respondent’'s position would result in taxable gifts
by each decedent of $137,652 and $425, 160 in 1980 and 1981,
respectively. Understatenents of taxable gifts by each decedent
woul d then anobunt to $75, 636 and $425,160 for 1980 and 1981,
respectively.

Wth the exception of his assessnent of the prospects for

econom c growh on the west coast of Florida, we reject, in toto,
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M. Shelton's analysis and conclusions. Although we do not rely
on any aspect of M. Shelton's opinion, we will discuss sone of
the maj or shortcom ngs for the sake of conpl et eness.

We do not believe that CAPM and WACC are the proper
anal ytical tools to value a small, closely held corporation with
l[ittle possibility of going public. CAPMis a financial nodel
intended to explain the behavior of publicly traded securities
t hat has been subjected to enpirical validation using only
historical data of the two largest U S. stock markets. Raabe &
Whittenburg, "Is the Capital Asset Pricing Mddel Appropriate in
Tax Litigation?", Valuation Strategies 12-15, 36 (Jan./Feb.
1998); see Brealey & Myers, supra at 166 (citing Fama & MacBet h,
"Ri sk, Return and Equilibrium Enpirical Tests," 81 Journal of
Political Econony 607-636 (1973)). Contrary to the assunptions
of CAPM the market for stock in a closely held corporation |ike
FICis not efficient, is subject to substantial transaction
costs, and does not offer liquidity. M. Shelton did not
i ncrease our confidence in his choice of nethod when he conputed
the cost of equity using an unsubstantiated risk-free rate and
risk premumthat were not in conformance with the anmounts
stipul ated, and when he arbitrarily assigned a beta to FIC s

common stock. Beta, a neasure of systematic risk,® is a

10 For purposes of capital market theory, risk is defined as
the degree of uncertainty that expected future returns wll be
realized. Capital market theory divides risk into two
conponents: Systematic risk and unsystematic risk. Systematic,

(continued. . .)
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function of the relationship between the return on an individual
security and the return on the market as a whole. Pratt et al.
supra at 166. Betas of public conpanies are frequently
publ i shed, or can be cal cul ated based on price and earni ngs dat a.
Because the cal culation of beta requires historical pricing data,
beta can not be calculated for stock in a closely held
corporation. The inability to calculate beta is a significant
shortcomng in the use of CAPMto value a closely held
corporation; this shortcomng is nost accurately resol ved by
using the betas of conparable public conpanies. |[d. at 175.
M. Shelton's unsubstanti ated statenent regarding the standi ng of
BKC in the fast food industry is hardly a sufficient basis for
arriving at a beta of 1.0 for FIC. M. Shelton did not provide
any evidence that he had researched or cal cul ated the betas of
BKC or any ot her public conpany. He seens to have assuned,

w t hout further explanation, that FIC and BKC were conparabl e

10¢, .. conti nued)
or market, risk represents the sensitivity of the future returns
froma given asset to the novenents of the market as a whol e.
Unsystematic, or unique, risk reflects those elenents of risk
that are specific to the asset held, such as conpany
characteristics, industry conditions, and the type of investnent
interest held. Capital market theory assunes that investors hold
or have the ability to hold, diversified portfolios that
elimnate, on a portfolio basis, the effects of unsystematic
risk. Consequently, since capital market theory assunes that an
investor holding a diversified portfolio wll encounter only
systematic risk, the only type of risk for which an investor can
be conpensated, is systematic risk, the degree of which can be
measured by beta. Brealey & Myers, Principles of Corporate
Fi nance 137-138, 143-144 (4th ed. 1991); Pratt et al., Valuing a
Busi ness 166 (3d ed. 1996).
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conpanies for this purpose. Finally, we reject M. Shelton's

nmet hodol ogy for estimating FIC s beta, since it was based on

BKC s industry standing and not on references to the volatility
of stock in FIC in conparison to the market as a whole.!! See
Brealey & Myers, supra at & (defining beta as a "neasure of

mar ket risk").

M. Shelton's use and application of the WACC fares no
better under our scrutiny. WACC is generally used to calculate a
di scount rate that reflects the weighted average cost of each of
the conponents of a firmls capital structure. To conpute WACC,
it is necessary to know the market value of the firmis debt and
equity, which if known, would go far toward negating the need to
performa valuation. 1In conputing WACC, M. Shelton used FIC s
book val ue wei ghting of debt and equity, rather than market
val ue, without justifying his departure.

W also find fault with M. Shelton's conputation of EBIDT
and the manner in which he arrives at an enterprise val ue as of
August 24, 1981. Since the parties have stipulated the proper
EBI DTA anmounts for the periods in question, we abstain from

further cooment on M. Shelton's conputation of EBIDI. W do,

1 M. Shelton's conception of beta as a neasure of the
relative volatility of a specific security in conmparison to an
i ndustry should not be confused with industry beta, which is
often used to cal cul ate discount or capitalization rates.
| ndustry beta is calculated fromthe individual betas of a
portfolio of securities within the same industry and reflects the
mar ket risk of that industry portfolio. See Brealey & MWers,
supra at 189. Unlike M. Shelton's nethod, industry beta focuses
on mar ket risk.
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however, question M. Shelton's failure to incorporate the
reported FY 1981 earnings of FIC into his August 24, 1981,
valuation; his estimte of 5-percent growh could hardly be
vi ewed as reasonabl e where actual EBIDTA growh for FY 1981 was
61 percent.? W also fault M. Shelton's failure to deduct the
out standi ng debt of FIC fromhis capitalization of EBIDT in
determining FIC s enterprise val ue.

M. Shelton's report also contains detail ed cal cul ati ons
fromwhich he attenpts to determ ne the replacenent cost of
buil ding 10 Burger King restaurants. W are unsure what
rel evance such a calculation has to the valuation of a business
where value is determ ned by the prospect of future earnings
rat her than net asset value. Moreover, M. Shelton's use of 1992
data in conputing replacenent cost is of no rel evance to the
val uation of stock in 1980 and 1981.

Qur final criticismof M. Shelton's report has little if
any bearing on his valuation conclusion but has again caused us
to doubt his expertise. 1In his report, M. Shelton attenpted to
anal yze the FY 1979 and FY 1980 bal ance sheets of FIC. Using the
FY 1979 bal ance sheet data of FIC, M. Shelton "projected" a 12-
nmont h bal ance sheet for 1979 by substantially increasing the
anmounts of sonme of the bal ance sheet itens, w thout indicating
what itenms on the inconme statenent would lead to such growth in

the anounts reported on the projected bal ance sheet.

12 Enpl oying a larger growth factor would have led to a
hi gher val uati on.



2. Petitioners' Expert

Petitioners rely on the expert report of Francis X Burns
(M. Burns) and Brian R diver (M. Qiver) of IPC Goup, LLC
(IPC). Messrs. Burns and Aiver are both experienced in business
valuation and, in addition to their undergraduate degrees, hold
master’s degrees in finance from Northwestern University's
Kel | ogg School of Managenent. Although Messrs. Burns and diver
are not formally accredited as appraisers, we are satisfied that
they are qualified to performa business valuation. Fed. R

Evid. 702; see Martin lce Cream Co. v. Comm ssioner, 110 T.C.

o (21998) (slip op. at 52).

| PC val ued the FIC shares using two approaches: A
capitalized inconme nethod (income nethod) and a nultiple of
EBI TDA net hod (EBI TDA nul ti pl e net hod).

Appl ying the incone nethod, |PC determ ned per-share val ues

for the stock transferred in the 1980 Gfts and the 1981
Recapitalization of $7,388 and $4, 273, respectively. Value was
determ ned under the incone nethod by capitalizing a neasure of
normal i zed earni ngs, adding the fair market val ue of nonoperating
assets, and then applying a nmarketability discount to the per-
share value. |PC determ ned normalized earnings using net
operating cash-flow available to equity holders (NCF), adjusted
to reflect noncash charges. |In valuing the 1980 G fts, |IPC used

the NCF for FY 1979, a 10-nonth fiscal year. A weighted average

of the net operating cash-flows for the previous 3 years was used
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to conpute the August 1981 fair narket val ue of the stock.

| PC applied CAPM principles to determne the rate of return
an i nvestor would expect in February 1980 and August 1981. |PC
used market data from | bbotson Associ ates?® and deterni ned t hat
the expected rate of return an investor in FIC stock would demand
woul d be equal to the sumof the applicable risk-free rate, risk
prem um and small-stock premium as well as an additional
premumto account for the risk specific to FIC. To reflect the
effect of nom nal |ong-termearnings growh, |IPC subtracted a
growth factor! fromthe expected rate of return and determi ned a
capitalization rate of 21.38 percent for valuing the 1980 Gfts
and a 25.50 percent capitalization rate for valuing the stock
transferred in the Recapitalization.

After capitalizing normalized earnings to determ ne
enterprise value fromoperations, |IPC added the market val ue of
FI C s nonoperating assets to determne total equity value. |PC

conputed a per-share equity value of $11,366 for the 1980 G fts

13 The parties stipulated that the |bbotson Associ ates
figures used by IPC were correct for the dates in question. They
have not stipulated: (1) The proper capitalization rate; (2) the
correctness of any FIC specific risk premunm or (3) the
correctness of any particular nethod of conmputing a
capitalization rate.

14 1PC determined growh factors of 8 percent for the 1980
G fts and 7 percent for the Recapitalization, on the basis of the
long-terminflation outlook of the Value Line Investnent Survey
on Feb. 1, 1980, and Aug. 21, 1981. Apparently, IPC did not take
into account the likelihood of real earnings growh attributable
to FIC s ability to open nore restaurants in its expandi ng
mar ket, as well as the likelihood of increasing sales in the
exi sting restaurants.



- 34 -
and $6, 574 per share for the Recapitalization. |PCthen
determ ned that a marketability di scount of 35 percent should be
appl i ed because of the followng factors: (1) The transactions
at issue involved mnority interests, which are harder to sell
(2) the size of FIC precluded the possibility of a public
offering; and (3), as of the relevant dates, no dividends had
ever been paid by FIC on its common stock. After applying the
mar ketabi ity discount, I PC determ ned that the fair market val ue
of the stock, per share, was $7,388 in 1980 and $4,273 in 1981.
I n conparison, book val ue per share after applying a 30-percent
mnority interest discount and a 35-percent marketability
di scount was determined to be $4,703 in 1980 and $5,048 in 1981.
Appl yi ng book value as a floor in the valuation, |IPC determ ned
that use of the inconme nmethod resulted in an underval uation.
Petitioners have relied upon | PC s second nethod of
val uation, the EBITDA nultiple nmethod. Under this nethod, a
mul ti pl e of net earnings before interest, taxes, depreciation,
and anortization (EBITDA) was used to determ ne total enterprise
value. |1PC determ ned the EBITDA of FIC for the FY 1979 t hrough
FY 1981. 1In valuing the 1980 G fts, IPC used a nultiple of FY
1979 EBI TDA; a multiple of the weighted average of EBITDA for FY
1979 through FY 1981 was used to value the stock transferred in
the Recapitalization. The parties have stipulated FIC s EBI TDA
for FY 1979 through FY 1981, using the figures determ ned by |PC

| PC determined that a nultiple of 4 to 6 tinmes EBI TDA was a
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commonl y used val uation guideline that should be applied in this
case. |PC determned that high interest rates, a sluggish
econony, and the high returns required by investors in snal
conpani es were factors that woul d depress the value of FIC stock
leading to a nultiple in the order of 4.0 to 4.5, while the
nmodest |y successful sales growmh of FIC between 1979 and 1981
suggested a nmultiple of 5.0 to 5.5. [1PC concluded that FIC
shoul d be val ued using an EBITDA nmultiple of 5.0 for both 1980
and 1981.

After determning total enterprise value, |PC nade various
adj ustnents, such as subtracting the val ue of outstandi ng debt,
to determne total equity value, which was then converted to
equity val ue per share. Equity value per share was determned to
be $20,842 in February 1980 and $26, 245 in August 1981. After
applying a 30-percent mnority discount, a 35-percent
mar ketabi ity di scount, and a 10-percent key-person discount, or
a total of 59.05 percent in discounts, IPC determned a fair
mar ket val ue per share of $8,535 in February 1980 and $10, 747 in
August 1981; follow ng these conclusions would result in an
over st at ement of $10,806 for Royal and Maude's 1980 taxable
gifts, and zero taxable gifts for their transfers in 1981.

We found Messrs. Burns and Aiver to be qualified,
experienced, and credi ble expert wtnesses. W agree with them
that valuing FIC using the incone nethod woul d not be appropriate

i nasmuch as the inconme nethod produces a val ue | ess than book
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val ue for August 1981. Wile it is odd that the use of an
accepted nethod like this one would produce a val ue | ower than
book value, this oddity is explained by IPC s incorrect
conput ati on of book value for August 1981, and, we suspect, an
overstated capitalization rate.

Qur major criticismof IPC s application of the incone
met hod was their construction of the capitalization rate. In
deducting a long-termgrowh factor fromthe expected rate of
return, | PC deducted 8 percent for the 1980 capitalization rate
and 7 percent for the 1981 rate. Since these figures are
identical to the inflation estimtes of the Val ue Line |Investnent
Survey that were cited by IPCin its report, the growh factors
used represented only the expectation of nom nal earnings grow h:
the gromh in earnings caused by price inflation. FIC was a
growi ng busi ness; real sales and earnings growth could be
expected, both fromincreased volune at existing restaurants and

fromthe construction of new stores in the Exclusive Territory,

15 1 PC cal cul at ed di scounted book val ue for August 1981
using the FY 1981 bal ance sheet. Di scounted book val ue of the
comon stock was cal cul ated as total stockholders' equity, |ess
$600, 000 to reflect the preferred stock issued in the
Recapitalization, and then mnority and marketability discounts
were applied. Because the relevant valuation period is
i mredi ately before the Recapitalization, at which tinme only one
class of stock existed, it was inproper to use the unadjusted FY
1981 bal ance sheet figures reflecting the capital structure of
FIC after it had been recapitalized. Di scounted book val ue
shoul d have been conputed as total stockholder's equity, subject
to the mnority and marketability discounts, which would have
produced a di scounted book val ue per share of $7,778 per share,
rather than the $5,048 per share determ ned by |IPC
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whi ch was an area of rapid popul ati on growt h.

We accept I PC s valuation under the EBI TDA mul ti pl e approach
as the nost accurate neasurenment of val ue avail able, but we do
not accept the percentages of mnority interest and marketability
di scounts that were applied. W also reject IPC s use of a
multiple rate of 5.0 as unreasonable in light of FIC s growth
potential and the prevailing econom c conditions.

At time of the Recapitalization, FIC had only nine Burger
King restaurants open but held a right of first refusal that
provided FIC with a protected territory in four southwest Florida
counties that were experiencing rapid popul ation growh. Because
many of the FIC restaurants were new at the tine of the
Recapitalization, we think that a prospective purchaser of stock
in FIC wul d expect earnings fromexisting restaurants to
i ncrease as an area presence was established and store sales were
i ncreased; the fact that FIC had the ability to bl ock potenti al
Burger King franchisees fromentering its market would only
strengt hen such an expectation. Since the exercise of the right
of first refusal would enable FIC to open additional restaurants
in the Protected Territories, we think that a prospective
purchaser woul d be bullish regarding FIC s potential for earnings
growt h from expansi on

Because we think that | PC has not properly taken into
account FIC s potential for growh, we find 6.0 times EBITDA to

be the proper multiple to be enployed in the valuation of the FIC
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stock. W approve petitioners' weighting of EBITDA in
determ ni ng an August 1981 val ue, since we believe that the use
of 3 years of financial statements provided a nore accurate
earni ngs picture than the capitalization of any single year.1®
Finally, we approve of the adjustnents made by | PC after
calculating a nultiple of EBITDA. W find that the stock in FIC
had an equity val ue per share of $25,574 in February 1980 and
$32, 759 in August 1981.

3. Di scounts

a. Mnority Interest D scount

A mnority interest discount reflects the mnority
sharehol der's inability to conpel either the paynent of dividends
or liquidation in order to realize a pro rata share of the
corporation's net earnings or net asset value. Discounts for a
mnority interest and for lack of marketability are conceptually
distinct, and the appropriate percentage rate of each of themis

a question of fact. Estate of Newhouse v. Conmm ssioner, 94 T.C

at 249.

Because the bl ocks of stock transferred in the 1980 Gfts
and in the 1981 Recapitalization were mnority interests, it is
appropriate to apply a mnority interest discount in their
valuation. Since the willing buyer-wlling seller test is an

objective test, requiring that potential transactions be anal yzed

6 FY 1979, FY 1980, and FY 1981 EBI TDA were wei ghted 10
percent, 30 percent, and 60 percent, respectively.
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fromthe viewoint of a hypothetical seller, whether a bl ock of
stock is a mnority interest nmust be determ ned w thout regard to

the identity and hol dings of the transferee. See Estate of \Wtts

v. Conmm ssioner, 823 F.2d 483, 486-487 (11th Cr. 1987), affg.

T.C. Meno. 1985-595; Estate of Bright v. United States, 658 F.2d

at 1005-1006. Consequently, the fact that the 1980 Gfts enabl ed
Robert Furman to gain control of FIC can not be considered.

Both parties agree that a mnority discount should be
applied in valuing both the 1980 Gfts and 1981 transfers by
decedents in the Recapitalization, although we do not understand
how respondent's expert determ ned that both a mnority discount
and a control prem um should be applied, since the two are
essentially opposites. W recognize that a hypothetical investor
would not be willing to purchase a mnority interest in FIC
w thout a significant discount; no matter how successful the
corporation, a mnority interest in a corporation that does not
pay divi dends and whose stock does not have a ready narket is of
l[imted val ue.

Petitioners' expert cited three articles on mnority
di scounts. The first, Bolten, "D scounts for Stocks of C osely
Hel d Corporations”, 129 Tr. & Est. 47 (Dec. 1990), summari zed
ni ne studi es regardi ng discounts for mnority interests that
i ndi cated a nean di scount of 29.63 percent. The second article,
"Survey Shows Trend Towards Larger Mnority Discounts”, 10 Est.

Pl anning 281 (Sept. 1983), sumarized the results of a study
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conducted by H Calvin Coolidge that conpared the actual sales of
mnority interests in closely held corporations to the reported
book val ue of those corporations. The Coolidge study found an
average di scount of 39.9 percent and a nedi an di scount of 39
percent agai nst book value. The third article cited by IPC,
Pratt, “Discounts and Prema”, in Valuation of Cl osely Held
Conpani es and I nactively Traded Securities 38 (Dec. 5, 1989) (on
file wwth The Institute of Chartered Financial Analysts),

summari zed several enpirical studies regarding both mnority and
mar ketability discounts. By analyzing control prem um data,
Pratt found an inplied mnority discount of approxinmately 33
percent for 1980 and 1981 in the studied transactions. Based on
the cited articles, IPC determ ned that a 30-percent mnority

i nterest di scount was appropriate.

We do not believe that any control premumis warranted. W
reject respondent's argunment that a swing vote potential existed,
since we have found that the transferred shares did not have
SWi ng vote potential. W are required to value the shares as if
they were transferred to a hypothetical buyer and are not
permtted to take into account the circunstances of the actual
transferee in valuing the shares.

b. Mar ketability Di scount

Both petitioners and respondent acknow edge the necessity of
applying a marketability discount in the valuation but disagree

as to the proper percentage. A lack of marketability di scount
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reflects the fact that there is no ready market for shares in a
closely held corporation. Ascertaining the appropriate discount
for limted marketability is a factual determnation. Critica

to this determnation is an appreciation of the fundanental

el ements of value that are used by an investor in making his or
her investnment decision. Sonme of the relevant factors include:
(1) The cost of a simlar conpany's stock; (2) an analysis of the
corporation's financial statenents; (3) the corporation's

di vi dend- payi ng capacity and dividend paynent history; (4) the
nature of the corporation, its history, its industry position,
and its econom c outlook; (5) the corporation's managenent; (6)
the degree of control transferred with the block of stock to be
valued; (7) restrictions on transferability; (8) the period of
time for which an investor nmust hold the stock to realize a
sufficient return; (9)the corporation's redenption policy; and
(10) the cost and |ikelihood of a public offering of the stock to

be valued. See Estate of Glford v. Conmm ssioner, 88 T.C. 38, 60

(1987); Northern Trust Co. v. Conmm ssioner, 87 T.C 349, 383-389

(1986) .

The factors limting the marketability of stock in FIC in
February 1980 and August 1981 included the following: (1) FIC
had never paid dividends on its comon stock; (2) the corporation
was managed and controlled by one individual; (3) the bl ocks of
stock to be transferred were mnority interests; (4) a long

hol di ng period was required to realize a return; (5) FIC had no
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customor policy of redeem ng comon stock; (6) because FIC s
annual sales were only in the $7 million range, it was not likely
to go public; and (7) there was no secondary market for FIC
stock. Wile FIC had significant potential for controlled
grow h, a healthy bal ance sheet, and robust earnings growth, we
find the factors limting marketability to be significant.

I n concluding that a 35-percent marketability di scount
shoul d be applied, petitioners' expert cited four articles,
including three studies on the sale of restricted stock?! that
have been frequently brought to the attention of this Court.

See, e.g., Estate of Jung v. Conm ssioner, 101 T.C 412, 435-436

(1993); Mandel baum v. Comm ssioner, T.C Meno. 1995-255 (1995),

affd. wi thout published opinion 91 F.3d 124 (3d G r. 1996);

Estate of Lauder v. Commi ssioner, T.C Meno. 1992-736; Estate of

Fri edberg v. Conmi ssioner, T.C. Menp. 1992-310; Estate of Berqg V.

Comm ssioner, T.C Meno. 1991-279, affd. in part and revd. and
remanded in part 976 F.2d 1163 (8th Gr. 1992); Estate of

O Connell v. Conmm ssioner, T.C. Meno. 1978-191, affd. in part and

revd. in part 640 F.2d 249 (9th Gr. 1981). The first restricted
stock study, Celman, “An Econom st-Financial Analyst's Approach
to Valuing Stock of a O osely-Held Conpany”, 36 J. Taxn. 353

(June 1972), studied the transactions of four |arge, closed-end

17 Restricted stock is stock acquired froman issuer in a
transaction exenpt fromthe registration requirenents of the
Federal securities laws. Sales of restricted stock are generally
restricted wwthin the first 2 years after issuance.
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publicly traded i nvestment conpanies that specialized in
restricted securities. The study found nean marketability

di scounts of 33 percent after analyzing 89 restricted stock

i nvestnments by the four investnent conpanies. The second study,
Moroney, "Most Courts Overvalue Cosely Held Stocks", 51 Taxes
144 (Mar. 1973), is based on 10 registered investnent conpanies
that held a total of 146 bl ocks of restricted equity securities.
The Moroney study found an average di scount on the restricted
stock transactions of 35.6 percent. The third study, Mher,
"Discounts for Lack of Marketability for C osely Held Busi ness
Interests”, 54 Taxes 562 (Sept. 1976), is based on reports filed
with the Securities and Exchange Comm ssion by four nutual fund
conpanies reporting their restricted stock transactions. The
Maher study found a nean discount of 34.73 percent. The final
study cited was an | PO study, Enory, "The Value of Marketability
as lllustrated in Initial Public Oferings of Comon Stock
February 1992 through July 1993", Bus. Valuation Rev. 3 (Mar.
1994). The Enory study found an average marketability di scount
of 46 percent after conparing the share price in private
transactions that occurred within 5 nonths of an I PO by the sane
corporation. W find petitioners’ reliance on the restricted
stock studies to be m splaced, since those studies analyzed only
restricted stock that had a holding period of 2 years. |nasnuch
as we expect the investnent tinme horizon of an investor in the

stock of a closely held corporation like FICto be long term we
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do not believe that marketability concerns rise to the sane | eve
as a security with a short-termholding period |ike restricted
stock.'® In light of the foregoing, we find no persuasive
evidence in the record to support our reliance on the restricted
stock studies in determning an appropriate marketability

di scount . 1°

C. Conbined Mnority and Lack of Marketability
Di scount

Respondent has chosen to apply a conbined mnority and | ack
of marketability discount of 17 percent, while petitioners seek a
mnority discount of 30 percent and a marketability di scount of
35 percent, which would result in a conbined di scount of
approximately 54.5 percent. Wiile we take into account the
articles cited by petitioners, we are by no neans bound by the
report of petitioners' expert. W also recognize that while the
mnority and marketability di scounts may be conceptually

distinct, Estate of Newhouse v. Commi ssioner, 94 T.C. at 249

(1990), the boundaries are often less clear in practice, and the

enpirical studies cited by petitioners may in fact reflect the

8 That all investors have identical investnment horizons is
one of the nost widely criticized assunptions of CAPM See
G lson, "Value Creation by Business Lawers: Legal Skills and
Asset Pricing", 94 Yale L.J. 239, 252 (1984).

19 For further discussion and criticismof the use of the
Mor oney, Maher, and Enory studies to support the application of a
mar ketabi ity di scount in the valuation of stock in a closely
hel d corporation, see Mandel baumv. Conmm ssioner, T.C Meno.
1995- 255, affd. w thout published opinion 91 F.3d 124 (3d G r
1996) .
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resulting uncertainties; see e.g., Dockery v. Conm ssioner, T.C

Meno. 1998-114 (40-percent conbined mnority and marketability

di scount); Estate of Mtchell v. Comm ssioner, T.C. Meno. 1997-

461 (35-percent conmbined mnority and marketability di scount);

LeFrak v. Conm ssioner, T.C Meno. 1993-526 (30-percent conbi ned

di scount); Estate of Gallo v. Comm ssioner, T.C Meno. 1985-363

(36-percent marketability discount, with references to mnority
issues). W reject both respondent's conbi ned di scount of 17
percent and petitioners' separate 30-percent mnority di scount
and 35-percent marketability discount and conclude that a 40-
percent conbined mnority and marketability discount is
appropriate in this case.

d. Key- Per son Di scount

Where a corporation is substantially dependent upon the
services of one person, and where that person would no | onger be
able to performservices for the corporation by reason of death
or incapacity, an investor would expect sonme form of discount
bel ow fair market val ue when purchasing stock in the corporation
to conpensate for the |loss of that key enpl oyee. See Estate of

Hunt sman v. Conmi ssioner, 66 T.C 861 (1976); Estate of M tchel

V. Conm ssioner, supra; Estate of Feldnmar v. Comm ssioner, T.C

Menp. 1988-429; Estate of Yeager v. Conmi ssioner, T.C. Meno.

1986-448. Al though FIC coul d have purchased key-person life
i nsurance on Robert's |life, a mnority sharehol der coul d not

conpel FIC to purchase such insurance, and FIC had no such



i nsurance in effect.

We have found as facts that Robert was a key person in the
managenent of FIC, that FIC had no second | ayer of nmnagenent,
and that Robert's contacts, experience, and nmanagerial expertise
were critically inmportant to the success of FIC. Wile the
operation of a franchi sed Burger King restaurant m ght appear to
be formulaic, FIC was a grow ng organi zati on, and Robert's
responsi bilities extended well beyond the operation of existing
restaurants. Mreover, since BKC had consi derable control over
FIC s costs, expansion opportunities, conpetition, and ultimately
profits, Robert's personal relationships wth the founders of BKC
were very hel pful to the success of FIC. W therefore agree with
petitioners and find that a key-person discount of 10 percent was
appropriate in determning the value of FIC stock as of February
1980 and August 1981.

Accordingly, we allow a total discount of 46 percent in
val uing the FIC common stock transferred by decedents in 1980 and
1981, reflecting a conbined mnority and marketability di scount
of 40 percent and a key-person di scount of 10 percent.

4. Val uati on Concl usi ons

On the basis of the foregoing, we find that for purposes of
conputing the taxable gifts of Royal and the taxable gifts and
taxabl e estate of Maude: (1) The fair market value of 24 shares
of FI C common stock exchanged by each decedent in 1981 for

preferred stock of FIC was $424,552; (2) the fair market val ue of
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the 3,000 shares of preferred stock of FIC received by each
decedent in the Recapitalization was $300,000; and (3) after
appl ying the $3,000 annual exclusion, each decedent nmade a
taxable gift to Robert in the Recapitalization in the anmount of
$121,552. For purposes of conputing Maude's taxable estate, we
also find that the fair market value of 6 shares of FIC conmon
stock that she transferred to Robert in 1980 was $82, 859,
resulting in a taxable gift of the same anount.

B. Additions to Tax

1. Failures To File 1981 G ft Tax Returns

For the 1981 taxable year, individuals who were required to
file atinely gift tax return but did not do so are subject to an
addition to tax equal to 5 percent of the anpbunt of tax that
shoul d have been shown on the return, for every nonth in which
the failure to file continues, subject to a nmaxi mum of 25
percent. Sec. 6651(a)(1).

The addition to tax for failure to tinely file a gift tax
return may be avoided if the taxpayer can show that his failure
to file was due to reasonabl e cause and not due to w | ful

neglect. Sec. 6651(a)(1); United States v. Boyle, 469 U S. 241,

245 (1985); Logan Lunber Co. v. Comm ssioner, 365 F.2d 846, 853

(5th Cr. 1966) (citing Breland v. United States, 323 F.2d 492

(5th Gr. 1963)), affg. in part and remanding in part T.C Meno.

1964-126; Hone Builders Lumber Co. v. Conm ssioner, 165 F.2d 1009

(5th Gr. 1948); Estate of Reynolds v. Conmm ssioner, 55 T.C 172,
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202-203 (1970). Reasonable cause exists if a taxpayer exercised
ordi nary busi ness care and prudence and neverthel ess did not

tinely file a gift tax return. Hollingsworth v. Conm ssioner, 86

T.C. 91, 108 (1986) (citing Estate of Kerber v. United States,

717 F.2d 454, 455 (8th Cir. 1983)); sec. 301.6651-1(c)(1),

Proced. & Adm n. Regs.; see Haywood Lunber & Mning Co. V.

Commi ssioner, 178 F.2d 769 (2d Cir. 1950). WIIful neglect neans

a conscious, intentional failure or reckless indifference.

United States v. Boyle, supra at 245-246; sec. 301.6651-1(c)(1),

Proced. & Adm n. Regs. Wether a failure to tinely file a gift
tax return was due to reasonabl e cause, and not to w | ful
neglect, is a factual matter to be deci ded on the basis of the
facts and circunstances of each case. The Conm ssioner’s

determ nation of an addition to tax is presuned to be correct and

must be di sproven by the taxpayer. Wlch v. Helvering, 290 U. S.

111, 115 (1933); Epstein v. Conm ssioner, 53 T.C. 459, 477

(1969).

“Courts have frequently held that "reasonable cause’ is
est abl i shed when a taxpayer shows that he reasonably relied on
the advice of an accountant or attorney that it was unnecessary
to file a return, even when such advice turned out to have been

m staken.” United States v. Boyle, supra at 250 (citing United

States v. Kroll, 547 F.2d 393, 395-396 (7th Cr. 1977));

Conmi ssi oner v. Anerican Association of Engg. Enploynent, Inc.,

204 F.2d 19, 21 (7th Gr. 1953); Burton Swartz Land Corp. V.
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Commi ssioner, 198 F.2d 558, 560 (5th Cr. 1952); Haywood Lunber &

M ning Co. v. Commi ssioner, supra at 771; Oient Inv. & Fin. Co.

v. Comm ssioner, 166 F.2d 601, 602-603 D.C. Cr. (1948);

Hatfried, Inc. v. Conmm ssioner, 162 F.2d 628, 634 (3d Cr. 1947);

Grard Inv. Co. v. Conmm ssioner, 122 F.2d 843, 848 (3d G

1941); Dayton Bronze Bearing Co. v. Glligan, 281 F. 709, 712

(6th Gr. 1922)). Thus in sonme cases, reliance on the opinion of
a tax adviser may constitute reasonable cause for failure to file

a return. United States v. Boyle, supra at 250-251; Conm Ssi oner

v. Lane-Wells Co., 321 U. S. 219 (1944).

Reasonabl e cause based upon reliance on the opinion of a
conpet ent advi ser has been found where the reliance concerned a
guestion of |aw, such as whether the filing of a return was
requi red; a taxpayer's reliance on an adviser ordinarily cannot
suppl ant his personal duty to ensure the tinely filing of any
requi red return.

When an accountant or attorney advises a taxpayer on a

matter of tax law * * * it is reasonable for the

taxpayer to rely on that advice * * *

By contrast, one does not have to be a tax expert
to know that tax returns have fixed filing dates and

that taxes nust be paid when they are due. [United
States v. Boyle, supra at 251.]

Conpar e Haywood Lunber & M ning Co., supra at 770-771 (reasonable

cause for failure to file personal holding conpany surtax returns
where corporation had relied on conpetent certified public

accountant to prepare incone tax returns) and Hollingsworth v.

Commi ssi oner, supra at 108-109 (reasonable cause for failure to
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file a gift tax return where attorneys advi sed the taxpayer that
no gift tax liability resulted fromtransfer of property at fair

mar ket value) with Logan Lunber Co. v. Conm ssioner, supra at 853

(forgetting to file a tax return or failing through inadvertence
to see that it is filed does not constitute reasonabl e cause),

and Mllette & Associates, Inc. v. Conmm ssioner, 594 F.2d 121,

124-125 (5th Cir. 1979) ("responsibility for assuring a tinely
filing is the taxpayer's"), affg. T.C. Meno. 1978-180.

Decedents were advised not to file a gift tax return by
Messrs. Tishler and Shillington in connection with the transfers
made in the Recapitalization. Messrs. Tishler and Shillington
concluded that the fair market values of the commobn stock
exchanged and the preferred stock received in the
recapitalization were equal, so that no taxable gift had been
made.

Respondent argues that the addition to tax is nonethel ess
appl i cabl e because decedents did not rely on a formal appraisal
of FIC to determ ne whether they had made taxable gifts.
Respondent's argunent is unwarranted on the facts of this case.
As we have discussed in our findings of fact, supra, M. Tishler
is highly experienced in restaurant franchising, and at the tine
of the Recapitalization, had served as FIC s attorney for
approxi mately 15 years. M. Tishler's representation of FIC
included tax matters; for instance: (1) In connection with the

1980 G fts, he had advi sed decedents to file gift tax returns,
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and had signed those returns as preparer; and (2), as discussed,
supra, M. Tishler had acted on FIC s behalf in requesting a
private letter ruling in connection with the Recapitalization.
Like M. Tishler, M. Shillington, a CP. A, had a |ongstandi ng
relationship with FIC at the tine of the Recapitalization
Havi ng prepared FIC s incone tax returns and financial statenents
since 1959, it is obvious that M. Shillington was intimately
famliar wwth FIC s financial affairs. Mreover, as the

accountant to other Florida-based Burger King franchi sees,

M. Shillington could draw on his know edge of industry trends,
averages, and conventions in valuing FIC. In sum in |ight of
the expertise of Messrs. Tishler and Shillington, we think that

it was not unreasonable for decedents to rely on their advice not
to file a gift tax return.

That decedents received advice that ultimately proved
erroneous does not alter our conclusion; valuation is an area of

i nherent uncertainty. See United States v. Boyle, 469 U S. at

250. Consequently, we conclude that decedents' failure to file
was due to reasonabl e cause and do not sustain any portion of
respondent’'s additions to gift tax under section 6651(a)(1).

2. Neqligence

Section 6653(a) provides for an addition to tax of 5 percent
of the underpaynent if any part of the underpaynent of tax is due
to negligence or intentional disregard of rules or regulations.

For purposes of this section, an underpaynent generally can be
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vi ewed as the equivalent of a deficiency. Sec. 6653(c)(1). For
pur poses of section 6653(a), negligence is defined as a | ack of
due care or failure to do what a reasonable and ordinarily

prudent person would do under the circunstances. Marcello v.

Comm ssi oner, 380 F.2d 499, 506 (5th Gr. 1967), affg. on this

issue 43 T.C. 168 (1964) and T.C. Menp. 1963-66; Elliott v.

Commi ssioner, 90 T.C 960, 974 (1988), affd. w thout published

opinion 899 F.2d 18 (9th Cr. 1990); Larotonda v. Conm Ssioner,

89 T.C. 287, 292-293 (1987); Neely v. Conm ssioner, 85 T.C 934,

947-948 (1985); Bixby v. Comm ssioner, 58 T.C 757, 791-792

(1972). Petitioners bear the burden of proving that the
additions to tax determ ned by respondent should not be appli ed.

Pollard v. Conm ssioner, 786 F.2d 1063 (11th G r. 1986), affg.

T.C. Meno. 1984-536; Luman v. Commi ssioner, 79 T.C. 846, 860-861

(1982); Axelrod v. Conmm ssioner, 56 T.C 248, 258 (1971).

For the sanme reasons that we have found that decedents had
reasonabl e cause for their failures to file gift tax returns, we
do not find themto have been negligent by reason of having
underpaid their gift taxes. In light of the qualifications and
expertise of M. Tishler, FICs attorney, and M. Shillington,
FIC s accountant, we think that decedents acted reasonably in
relying on their opinions. Finally, although the advice rendered
to decedents by Messrs. Tishler and Shillington has proven to be
erroneous, we do not think, in light of the uncertainty

associ ated with valuation, that their determ nation of fair
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mar ket val ue was so unreasonable as to render decedents' reliance
t hereon negligent. Consequently, we do not sustain any portion
of respondent's addition to gift tax under section 6653(a).

To reflect the foregoing,

Deci sions will be entered

under Rul e 155.




