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ARMEN, Special Trial Judge:! This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in

! Special Trial Judge Carleton D. Powell, to whomthis case
was submtted, died on Aug. 23, 2007, while in office. By Oder
dated Aug. 30, 2007, the parties were directed to file, on or
before Cct. 2, 2007, either a response consenting to the
reassi gnnment of this case or a notice objecting to the
reassi gnnment, together with a notion for a newtrial or a notion
to suppl enent the record, stating reasons in support of either
nmotion. On Sept. 11, 2007, counsel for respondent filed a
response consenting to the reassignnent of this case. To date,
and despite several followp Oders, the Court has received no
response frompetitioner. After allowng anple tine for a
response frompetitioner, the Chief Judge reassigned this case to
Special Trial Judge Robert N. Arnen, Jr., for disposition on the
exi sting record.
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ef fect when the petition was filed.? Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioner’s Federal
incone tax for 2003 of $3, 330. 00.

This is purely a substantiation case. The issues for
decision are as foll ows:

(1) Whether petitioner is entitled to the deduction clai ned
by himon his return for charitable contributions in the anount
of $12,921. W hold that he is to the extent provided herein.

(2) Whether petitioner is entitled to the deduction clai ned
by himon his return for unreinbursed enpl oyee expenses in the
amount of $10,348. W hold that he is not.

Backgr ound

Sone of the facts have been stipulated, and they are so
f ound.
Petitioner
Petitioner resided in Laurel, Maryland, at the tinme that the

petition was fil ed.

2 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
taxabl e year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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In 2003, the taxable year in issue, petitioner was enpl oyed
by Hughes Network Systens, Inc. (Hughes), of Gernmant own,
Maryl and, on a full-tinme basis, working Monday through Friday
from9 a.m to5 p.m In addition, petitioner “did sone private
tutoring as well”, working sone eveni ngs and weekends.
At year’s end, petitioner received a Form W2, Wage and Tax
St at enent, from Hughes reporting wages paid of $43,563 and a Form
1099-M SC, M scel | aneous | ncone, from Consolidated Education
Resources, LLC of Manassas, Virginia, reporting nonenpl oyee
i ncome of $6, 215.

Petitioner’'s Return

Petitioner tinely filed a Federal inconme tax return for
2003. On his return, petitioner reported adjusted gross incone
of $52,587, consisting principally of wages of $43,563 and
busi ness inconme of $6,215. On his return, petitioner listed his
occupation as “engi neer”.

Petitioner item zed his deductions, attaching to his return
a Schedule A, Item zed Deductions, in support thereof.

Petitioner clained total item zed deductions of $35,822, which
i ncl uded charitable contributions of $12,921 and unrei nbursed
enpl oyee expenses of $10, 348.

Charitable Contributions

On his return, petitioner subdivided total charitable

contributions as foll ows:
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Gfts by cash or check $ 4, 356
O her than by cash or check 8, 565
$12, 921

I n support of his clainmed deduction of the latter category,
petitioner attached to his return a Form 8283, Noncash Charitable
Contributions, reporting therein the follow ng three categories
of donated property, which we reproduce literally, and the

associ at ed donee organi zati ons:

A GOLD CLOTHES APPLI TOYATV Nat’| Children’s Center, Adel phi, M
“B SHOE RACK TV VCR BOGSCLOT Sal vation Arny, Gaithersburg, M
“C 5LEATHERCASE 1000CUPS DTS Sal vation Arnmy, Hyattsville, M

Petitioner then provided the follow ng information regardi ng each

of these three categories of donated property:

Cat egory Date of the Date acquired How aquired Donor’'s cost Fair nmarket Method used

contribution by donor by donor or adjusted val ue to determ ne
basi s fv
A 8/ 8/ 2003 5/ 1/ 2000 Pur chased $4, 512 $3, 488 MPV
“B” 8/ 12/ 2003 5/ 1/ 2001 Pur chased 4,511 2,500 MPV
“c 8/ 12/ 200204 5/ 1/ 2001 MPVL2l 2,577 2,577 Pur chased
Tot al $8, 565

! Presumably, a typographical error made on the form
2Not further explained on the form

Unr ei mbur sed Enpl oyee Expenses

As previously indicated, petitioner also clainmd on Schedul e
A a deduction for unreinbursed enpl oyee expenses consisting of a
vehi cl e expense of $10,348 (prior to dimnution by the 2-percent
fl oor prescribed by section 67). |In support of this deduction,

petitioner attached to his return a Form 2106, Enpl oyee Busi ness
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Expenses, and reported the foll ow ng:

Business mles driven during 2003 28,744 mles

QG her mles driven 17,036 mles
Total mles driven 45,780 ml es
Per cent age of busi ness use 62. 790 %
Standard m | eage rate $0. 36/ busi ness
X Business mles X 28,744 mles
Deducti on $10, 348

Somewhat i nconsistent wwth the foregoing, petitioner also
attached to his return a Schedule C-EZ, Net Profit From Business.
On this schedul e, petitioner reported nonenpl oyee conpensation
from Consol i dat ed Educati on Resources, LLC, of $6, 215, but
reported no expenses, claimng theminstead on Schedule A as
unr ei nbur sed enpl oyee expenses, as discussed in the preceding
paragraph. However, petitioner did report, and pay, self-
enpl oyment tax on the basis of nonenpl oyee conpensati on of $6, 215
wi t hout reduction for any expense.?

Noti ce of Deficiency and Petition

In the notice of deficiency, respondent determ ned that
petitioner had failed to substantiate the deductions claimnmed for
charitabl e contributions and enpl oyee busi ness expenses.

Accordi ngly, respondent disallowed those two deductions in their

3 Petitioner also clainmed a so-called above-the-line
deduction for one-half of the self-enploynent tax reported. See
sec. 164(f).
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entirety. Respondent did not disturb the other item zed
deductions clainmed by petitioner on Schedule A *
Petitioner disputed respondent’s deficiency determ nation by
tinely filing a petition for redeterm nati on.

Di scussi on

A. General Principles

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving that he or she is entitled

to any deduction clainmed. Rule 142(a); Deputy v. du Pont, 308

U S. 488, 493 (1940); New Colonial Ice Co. v. Helvering, 292 U S.

435, 440 (1934); see INDOPCO, Inc. v. Conm ssioner, 503 U S 79,

84 (1992); Welch v. Helvering, 290 U S. 111, 115 (1933). This

i ncl udes the burden of substanti ation. Hr adesky v. Conm ssi oner,

65 T.C. 87, 90 (1975), affd. per curiam540 F.2d 821 (5th Cr
1976); cf. sec. 7491(a) (which section does not serve to effect
any burden-shifting in the instant case given petitioner’s
failure (1) to raise the matter and (2) to conply with all of the
requi renents of section 7491(a)(2)).

We al so observe that section 6001 and the regul ati ons

pronul gated thereunder require taxpayers to maintain records

4 The all owed deductions exceeded the anobunt of the
standard deduction to which petitioner would otherw se have been
entitl ed.
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sufficient to permt verification of incone and expenses. See
sec. 1.6001-1(a), Incone Tax Regs.

As a general rule, if, in the absence of such records, a
t axpayer provides sufficient evidence that the taxpayer has
incurred a deducti bl e expense, but the taxpayer is unable to
adequately substantiate the anount of the deduction to which he
or she is otherwise entitled, the Court may estimate the anount
of such expense and all ow the deduction to that extent. Cohan v.

Comm ssi oner, 39 F.2d 540, 543-544 (2d Gr. 1930). However, in

order for the Court to estimate the anpbunt of an expense, we nust

have sone basis upon which an estimte may be nmade. Vanicek v.

Commi ssioner, 85 T.C 731, 743 (1985). Wthout such a basis, any

al | onance woul d anpbunt to unguided | argesse. WIllians v. United

States, 245 F.2d 559, 560 (5th GCr. 1957).
In the case of certain expenses, section 274(d) overrides

the so-call ed Cohan doctrine. Sanford v. Conmni ssioner, 50 T.C

823, 827 (1968), affd. per curiam412 F.2d 201 (2d Gr. 1969);
sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985). Specifically, and as relevant herein, section
274(d) provides that no deduction is allowable with respect to
listed property as defined in section 280F(d)(4) unless the
deduction is substantiated in accordance with the strict
substantiation requirenments of section 274(d) and the regul ations

promul gated thereunder. Included in the definition of |isted
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property in section 280F(d)(4) is any passenger autonobile. Sec.
280F(d) (4) (A (i).

Thus, under section 274(d), no deduction is allowable for
expenses incurred in respect of |listed property such as a
passenger autonobile on the basis of any approxi mation or the
unsupported testinony of the taxpayer. E.g., Golden v.

Conmi ssioner, T.C. Menp. 1993-602. In other words, in the

absence of adequate records or sufficient evidence corroborating
t he taxpayer’s own statenent, any deduction that is subject to
the stringent substantiation requirenments of section 274(d) is
proscribed. These stringent substantiation requirenents are
desi gned to encourage taxpayers to maintain records, together

wi th docunentary evidence substantiating each el enment of the
expense to be deducted. Sec. 1.274-5T(c)(1l), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

B. Charitable Contributions

1. G fts by Cash or Check

At trial, petitioner offered only one docunent that was
admtted into evidence, viz, a receipt dated January 4, 2004,
acknow edging a $50 contribution for 2003 to Feed The Hungry
I nternational of Alexandria, Virginia. W allow this deduction.

Not abl y, al though petitioner clained to have (1) tithed to
his church and (2) nmade yet additional contributions to other

churches, and although he clained to have nade at | east sone of
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his contributions by check, he nade no effort to introduce any
cancel ed checks, bank statenments, check registers, or simlar
bank-rel at ed evidence in support of his clains, offering only
unper suasi ve excuses for his failure to do so. The sole church-
rel ated docunent that petitioner sought to introduce was not
admtted into evidence because it was not found by the Court to
be trustworthy.?®

On the other hand, we are satisfied that petitioner nade
sonme church contributions. Accordingly, exercising our
di scretion, but bearing heavily against petitioner who bears sole

responsibility for any inexactitude, see Cohan v. Conmm ssioner,

supra, we hold that petitioner is entitled to a deduction for
church contributions in the amount of $250.

2. Oher Than by Cash or Check

At trial, petitioner introduced several “receipts”
acknow edging gifts of property. However, petitioner admtted
that, for the nost part, he was the person who had filled out the
recei pts, describing the condition of the property donated
generally as either “new or “excellent”, and that he was, in

each instance, the person who had ascribed the nonetary val ue

5> At calendar call, petitioner was expressly advised by the
Court of the inportance of calling the church treasurer, business
manager, or simlar church individual as a witness to corroborate
his claims if he |l acked sound docunentary evidence, such as
cancel ed checks or bank statenments. At trial, |ater that week,
petitioner produced the aforenentioned docunent but called no
W tness to support his clainmed church donati ons.
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reflected on the receipts. The Court admtted these receipts
into evidence solely for the purpose of showing that sone gifts
of property had been nade.

Petitioner’s testinony regardi ng val ue | eaves nuch to be
desired, as does his testinony regarding the even nore
fundanental issue of deciding exactly what was donated. For
exanpl e, petitioner clains to have donated to the Sal vati on Arny
a brand-new surround-sound radio wth 12 speakers having a val ue
of “about maybe $400”. However, petitioner was unable to produce
a receipt for his purchase because “it was cash, actually” given
to “some guys, you know, in the parking |ot” “who approached ne
at Cosco” as “I was driving one day”. According to petitioner:

The speakers, you know -they were very expensive

speakers, and they gave ne them at a di scount price.

So | paid for the speakers, but when I go hone, the

power wasn't sufficient. It wasn't worth what the guy

told me, so | couldn't use it.

We accept petitioner’s testinony that he nmade sone gifts of
property, but his proof pales in conparison to what was cl ai ned.
As before, we exercise our discretion, but bear heavily agai nst
petitioner, see id., and we hold that he is entitled to a

deduction for gifts of property in the anmount of $250.

C. Enpl oyee Busi ness Expenses

As an initial matter, we note that petitioner’s vehicle
expense, to the extent allowable, is a business expense

deducti bl e under section 162(a) as a so-called above-the-Iline
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trade or business expense incident to petitioner’s tutoring

activity.® That said

, Wwe are left to decide whether petitioner’s

vehi cl e expense (or any portion thereof), the sole deduction

cl ai med by petitioner
under sections 162(a)
t her eunder .

At trial, petiti

docunent does not sat

in respect of that activity, is allowable

and 274(d) and the pertinent regulations

oner introduced into evidence a “log”. This

isfy the strict substantiation requirenents

i nposed by law, as the followng colloquy fromtrial clearly

denonstrates:

THE COURT:
m | eage?

PETI TI ONER
didn’t conplete
esti mat ed, okay,

THE COURT:

* * * \What is the total of this

It’s not for the whole year. |
it. Wien | did ny taxes, | just
you know, the car was-—

So you really just guessed what your

total m| eage was?

PETI TI ONER

| didn’t finish it, sir. Li ke |

said, | didn’t do it for the whole year. As the year

went by, | got |

azy. It was a lot of work writing,

witing that, and then I kind of, you know -as the year
went by, | think | wote that for |ike maybe two

nmont hs.

6 Respondent has not sought to characterize petitioner’s

tutoring activity as

an activity other than one entered into for

profit. Cf. sec. 183. Nor has respondent sought to characterize

petitioner’s status,

vis-a-vis the tutoring activity, as other

than that of a sole proprietor.
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Later, on cross-exam nation, the follow ng col |l oquy took
pl ace between respondent’s counsel and petitioner, which further
illum nates the inadequaci es of the |og:
COUNSEL: Turning your attention to the m |l eage

for the autonobile, how was the total m |l eage
cal cul at ed?

PETITIONER It was an estimate. It was an
estimate. Actually, when | go to the place where |
was--okay, | try to renmenber the mleage at the

begi nni ng because | didn't conplete this here, so |
didn’t have an accurate--so it was an estimate.

COUNSEL: And the mleage did not pertain to your
wor k at Hughes Tel evi si on Net wor k?

PETITIONER No. | nean sone of those woul d have

been part of it. You know, what | did was | just

| ooked at the--try to remenber ny mleage at the

begi nning of the year and the end of the year. So sone

of it probably, you know, I mght not have taken into

account ny drive to work.

As previously discussed, no deduction under section 274(d)
is allowabl e for expenses incurred in respect of a passenger
aut onobil e on the basis of any approxi mation or the unsupported

testinony of the taxpayer. E.g., &Golden v. Conmm ssioner, T.C

Meno. 1993-602. 1In addition, it is clear that, as a matter of
| aw, a taxpayer’s cost of conmuting between the taxpayer’s
personal residence and place of enploynment is a nondeductible

personal expense. Conm ssioner v. Flowers, 326 U S. 465, 473-474

(1946); secs. 1.162-2(e), 1.262-1(b)(5), Incone Tax Regs.
In contrast to commuting expenses, expenses incurred in

travel ing between two pl aces of business are deductible, Heuer v.
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Commi ssioner, 32 T.C 947, 953 (1959), affd. per curiam 283 F. 2d

865 (5th Cr. 1960), and we acknow edge that petitioner may very
wel | have, and probably did on occasion, |eave work and drive
directly to a tutoring client’s hone for a | esson. But the crux
of the matter is that petitioner’s |og does not permt us to nake
the requisite evaluation w thout supposition, conjecture, and
surmse, for the log (anobng its other infirmties) does not
identify a single client but nerely lists towns (e.g., Silver
Spring) in the Maryl and suburbs of netropolitan Washington, D.C.’

Because commuting i s nondeductible as a matter of |aw, and
further because petitioner’s so-called | og does not satisfy the
strict substantiation requirenments of section 274(d) and section
1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014 ( Nov.
6, 1985), we are constrained to sustain respondent’s disall owance
of petitioner’s deduction for vehicle expense.

D. Concl usi on

In order to reflect our disposition of the disputed issues,

Deci sion will be entered

under Rul e 155.

" Further by way of exanple, the very first entry in
petitioner’s log is shown sinply as “Laurel - Germantown - Silver
Spring”. Laurel, M. is petitioner’s home; Germantown, M. is
t he busi ness address of Hughes Network Systens, |nc.
(petitioner’s enployer), and Silver Spring is a community al ong
petitioner’s Beltway commute. Petitioner ascribes 90 mles to
this entry, all of which is presumably business-related in his
m nd.



