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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

JACOBS, Judge: Respondent determ ned a deficiency in
Federal estate tax of $11,662,737, and a section 6663 fraud

penal ty of $8, 649, 140, agai nst the Estate of Robert C
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Fortunato.! Robert C. Fortunato (sonetines Robert or decedent)
died testate on Novenber 4, 2002, in California. Pursuant to
Robert’s will, Robert’s brother, Anthony Fortunato (Anthony), was
appoi nt ed executor and sol e beneficiary of Robert’s estate.? At
the time the petition was filed, Anthony resided in New Jersey.
The parties stipulated that appeal would be to the Court of
Appeals for the Third Grcuit.

The issues for decision are: (1) D d Robert own an interest
in one or nore of a group of warehouse conpani es on the date of
his death, and if so (2) whether the failure to report the val ue
of the interest(s) on the estate’s tax return was fraudul ent.

The conpani es involved are collectively known as the St. Ceorge
war ehouse conpanies. The parties agree that if Robert had an
ownership interest in one or nore of the St. George warehouse
conpani es, another trial would be held to determ ne the val ue of

that omtted interest.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect on the date of Robert C
Fortunato's death, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

2Robert’s will was chal |l enged by his daughter, with whom he
was estranged. Robert’s daughter alleged that Anthony unduly
i nfluenced Robert in drafting the will. The Superior Court of
California, County of Los Angeles, found that the wll was valid
and admtted it to probate on July 26, 2004.
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FI NDI NGS OF FACT

Sone of the events upon which this case turns occurred 25
years ago. In many instances, w tnesses describing these events
gave differing accounts as to what transpired. The trial |asted
nearly 3 weeks. The record is vol um nous--3560 pages of
testinmony and nore than 400 exhibits. After sifting through the
record and after carefully observing each of the 25 witnesses to
determ ne his/her credibility, we nake the foll ow ng findings of
fact.

| . Robert C. Fortunato

Robert C. Fortunato, whom everyone call ed Bobby, was born on
May 30, 1942, the third of seven Fortunato children, in order:
CGeorge, Lucy, Bobby, Rosemary, Linda, Anthony, and Regi na.

Bobby’ s persona was such that he doggedly refused to back
down to anyone. Such a strong-wlled personality caused Bobby,
as a youth, to “seek and find trouble”. Tw ce Bobby was indicted
for Robbery 1, Gand Larceny, and Assault. In 1962 he pl eaded
guilty to Robbery 2, a felony, and was given a suspended sentence
and probation. But after again pleading guilty to Robbery 2 in
1963, Bobby was sentenced to 7-1/2 to 15 years in Sing Sing
Prison. He served approximately 6 years of the sentence.

Follow ng his release fromSing Sing Prison in 1969, Bobby
went to work for Reliable Van and Storage (Reliable) as a

di spatcher and its office manager. He worked there and el sewhere
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until 1979 when he becane a coowner and president of Container
Overseas in Linden, New Jersey. Container Overseas operated a
war ehouse and export busi ness.

Cont ai ner Overseas becane one of the |argest exporting
conpanies in the country. However, because of severe financi al
probl ens, caused in part by its enployees’ m sappropriating
conpany funds as well as the company’s having to borrow at a high
rate of interest, Container Overseas was forced to close in My
1984.

At the tinme of the coll apse of Container Overseas, Bobby
owed trust fund penalties to the Internal Revenue Service (IRS)
approxi mati ng $490,000 for failure to pay over Contai ner
Overseas’ w thheld enpl oyee taxes. |In addition Bobby owed a
| arge anount (in the hundreds of thousands of dollars) to
overseas creditors including some who allegedly belonged to the
Chi nese mafi a.

1. Anthony Fortunato

Ant hony was the youngest of the Fortunato brothers. He was
10 years younger than Bobby and 21 years younger than George.

The Fortunatos were a close-knit famly, devoted and
supportive of each other, and had a strong sense of Italian-
Anmerican identity and tradition. The Fortunato brothers in nost
cases deferred to the wishes of their father, Biagio Fortunato,

and the younger brothers | ooked up to their ol der brothers.
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Ant hony adored Bobby and often foll owed Bobby’s | ead.

Ant hony vi ewed Bobby as a visionary and believed that if he

wanted to do well, he would be well advised to listen to Bobby.
“When it cane to business, | put nobody ahead of hini, said
Ant hony.

But whil e Bobby was the “anbitious” brother, Anthony tended
to be the “reliable” brother. Wen adversity struck, Bobby did
not rise to the occasion. Thus, when Biagi o Fortunato and George
each died in 1990, Bobby refused to shoul der any responsibilities
and Ant hony becane the de facto head of the Fortunato famly,
provi di ng financial support to his nother and to George’'s famly.

Ant hony briefly attended college in 1972. From 1973 to 1978
he worked at Reliable, performng a variety of tasks. Anthony’s
first position at Reliable was that of a furniture nover, but
wi thin a short period, he began working at Reliable s container
freight station (CFS) operation. A CFS function is to receive
and “break down” shipping containers inported fromoverseas. The
freight is warehoused until it is retrieved by its recipients or
forwarded to anot her destination. Because the cargo is from
overseas sources, a CFS is considered a U S. Custons Service
bonded | ocation and is subject to Custons Service regul ations.

Ant hony was in charge of the unloading and storage of the
containers. He managed this operation for 2 or 3 years before

reverting to his former position as a furniture nover. Al though
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this position change was a retrograde step in terns of
responsibility, Anthony earned nore noney doing the sinpler job
because of overtinme pay rules.

Upon leaving Reliable in 1978 Anthony worked in a variety of
jobs, including selling insurance. Sonetinme in 1984 Ant hony
began to work for Bobby at Contai ner Overseas.

[11. The Establishnent of St. George New Jersey

When Cont ai ner Overseas closed in 1984, Bobby tried to be
positive while saying good-bye to his enployees. Robert Gennuso
(Gennuso), a coll eague at Contai ner Overseas, testified: “Well,
am dst hugging and that, Bobby told ne that he would try to put
sonet hi ng toget her and keep busi ness going, and that | woul d be
wel coned. ”

But the reality was different. Bobby did not put anything
together. Instead, the closure of Container Overseas began a
period of difficulties for Bobby, Anthony, and their famlies.
Bobby had no noney, was hiding fromhis creditors, and was
sl eeping on the couch in his parents’ home. To avoid his
creditors, Bobby did not maintain a bank account and refused to
sign or put his nanme on any docunent. Bobby w thdrew fromthe
worl d, and even his closest friends had difficulty reaching him
at tines. And Anthony had no steady | ob.

This state of affairs was not |ong tenable, and Anthony

| ooked for new business opportunities. Because Anthony had
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experience in shipping and warehousi ng, he focused his attention
on those industries. He consulted with numerous individuals,
including his father (by profession a | ongshoreman and t hus
famliar wth shipping) and brothers, all of whom believed that

t he shi pping industry was begi nning to be dom nated by
containerized freight and that Anthony would do well to establish
a CFS to service the rising demand.

In the mddle of 1984 Anthony deci ded that he should
establish a CFS as well as a non-Custons Service bonded
war ehouse. George invested in these ventures with Anthony.

Bobby was not asked to, and did not, becone an investor.

Ant hony thought that two corporations had to be forned--one
to operate the CFS and one to operate the non-Custons Service
bonded war ehouse--and that each business had to be operated from
a separate building. Therefore, in md-to-late-1984, Anthony
| eased two buildings, and on February 27, 1985, he caused to be
i ncorporated St. CGeorge Trucking & Warehousing, Inc., doing
busi ness as St. George Warehousing (St. George New Jersey), to
operate the CFS, and AR G Warehouse, Inc. (ARG), to operate
t he non- Custons Servi ce bonded warehouse. Anthony and Ceorge
each acquired a 50-percent interest in each corporation. Anthony
was the president, and George was the vice president, of each

cor poration.
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For a time, St. CGeorge New Jersey and AR G physically
oper ated al ongsi de each other. Anthony soon realized that he did
not need two conpanies or two buildings. The operations of both
conpani es were conbined. St. George New Jersey noved to AR G’s
war ehouse at 330 Hurst Street, and AR G becane dormant.

Anthony relied on others to conplete all legal formalities
with respect to the establishnent of each corporation. He
requested his accountant to issue stock certificates, but no
certificates were issued.

After establishing the conpanies, Anthony applied for a CFS
bond fromthe Custons Service. Cennuso joined both AR G and
St. CGeorge New Jersey while both conpanies were at 330 Hur st
Street. Gennuso assisted in having St. George New Jersey becone
a CFS at the Hurst Street location and in acquiring the required
CFS bond fromthe Custons Service.

| V. Early Operation of AR G and St. Ceorge New Jersey

At first, St. George New Jersey and AR G had little
revenue or profit. Anthony divided his tinme between the two
conpani es, working for a | ow salary. Because the conpanies did
not have sufficient cashflow to pay George a salary, CGeorge
wor ked el sewhere. And fromtinme to tinme, Bobby acted as Ant hony
and George’s business strategist.

CGeorge joined St. CGeorge New Jersey after it noved to a new

war ehouse on Stiles Street, where he worked with the truck
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drivers. Biagio Fortunato cane to the warehouse every day; he
wor ked for free.

Bobby began to work for St. George New Jersey full tinme and
soon assuned | eadership of the business. He created the
strategies that noved St. George New Jersey forward, and he “nore
or less [told] Anthony and CGeorge what needed to be done” to
i npl enment his strategies. Bobby had no business title and was
not on the conpany’s payroll.

Ant hony was content to remain in the background, organizing
the freight in St. George New Jersey’ s warehouse. However, he
was the conpany’s financial backer. |ndeed, Gennuso testified:
“Ant hony organi zed and managed very well the physical operation,
and | know that he was there for the financial assistance.”

V. The Conceal nent of Robert C. Fortunato's Role at St. George
New Jer sey

Each week an enpl oyee of St. George New Jersey would wite a
check fromthe conpany’s checking account to a fictitious person,
cash the check, and then place the proceeds in the conpany’s safe
for Bobby’ s use. Through such sub rosa neans Bobby si destepped
Custons Service requirenents that the nanes and fingerprints of
all owners, officers, and enpl oyees of a CFS be provided to the
Custons Service. Mreover, this clandestine renuneration
arrangenent enabl ed Bobby to avoid filing Federal incone tax

returns or paying taxes for years.
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VI. The Expansion of St. George New Jersey

St. George New Jersey left its Hurst Street location in 1986
and noved to a |arger warehouse on Stiles Street. The |arger
building resulted in | arger expenses, such as nore rent, nore
cargo handling equi pnent, and nore enployees. St. CGeorge New
Jersey | acked the cashflow to neet these costs; thus, it turned
to Ant hony and CGeorge for the required funds.

Ant hony and George | acked the necessary funds to advance to
St. George New Jersey. They turned to their parents for
assistance. In 1987 their parents transferred title to the
famly house in Brooklyn, New York, on which there was no
nortgage, to Anthony and George. Thereafter, Anthony and Ceorge
used the house as collateral to obtain a $100,000 bank | oan. The
| oan proceeds were then lent to St. George New Jersey. \Wen
Ceorge died in 1990, Ceorge’'s interest in the house was conveyed
to Ant hony who then paid off the |oan.

But even with the | oan proceeds, St. CGeorge New Jersey
struggled. St. George New Jersey lost its biggest account, and
t he conpany was constantly behind on its warehouse rent paynents.
By 1989 the conpany was failing and had nearly gone out of
busi ness. Ant hony then began doing sales work. He procured
several new accounts, including one worth nore than $1 mllion.

The Stiles Street warehouse was not | arge enough to handle

t he additional business. Anthony net with the | andlord, seeking
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to termnate the conpany’ s | ease. Anthony inforned the |andlord
that if St. George New Jersey stayed at Stiles Street, the
conpany woul d either “always be | aggi ng behind” or, worse, m ght
go out of business. Although St. George New Jersey owed $700, 000
inrent, the landlord agreed to a buyout arrangenent whereby St.
CGeorge New Jersey would be released fromits | ease and rental
obligation by paying the |andlord $300,000 in installnments of
$10, 000 each over 30 nonths. Anthony was required to pledge his
home as collateral. Utimtely, the $300,000 due the |andlord
was pai d.

St. George New Jersey noved into a new and | arger war ehouse.
Wth its new accounts, St. George New Jersey becane financially
stable. However, it still required, fromtine to tine, infusions
of capital. At an unspecified date between 2001 and 2005 St.
George New Jersey obtained a bank | oan whi ch Ant hony personally
guar ant eed.

VI1. The Establishnent of St. George California

At the sane tinme Anthony undertook the responsibility to
rescue St. CGeorge New Jersey, Bobby was thinking about other
matters. Bobby knew that clients of St. George New Jersey were
forwardi ng a substantial anmount of freight through California.

He saw this as an opportunity to expand St. George’s business by
establishing a hub in California to service these clients. Bobby

recogni zed that by establishing a CFS in California and by having
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freight shipped to the California CFS, St. George New Jersey
coul d charge | oading, transport, unloading, and storage fees at
both the New Jersey and California | ocations. Bobby further
realized that once ensconced on the West Coast, St. George New
Jersey would be well positioned to exploit the ever-increasing
vol ume of goods being inported fromthe Far East.

Soon after Anthony stabilized St. George New Jersey’s
fi nances, he, Bobby, and Gennuso each traveled to the Wst Coast
to investigate establishing a California presence. Mny of St.
CGeorge New Jersey’s clients had offices in Los Angeles, and
Ant hony visited themin an attenpt to persuade themto use St.
CGeorge New Jersey for their CFS and warehousi ng needs in
Cal i forni a.

Because St. George New Jersey did not have the capital to
establish a new warehouse in California, Bobby approached
i ndi viduals with whom he had prior business dealings, nanely, the
Mol fetta brothers (M chael, Frank, and Robert Ml fetta), Raynond
Robi nson, Anthony Casinelli, and Richard Baddini to provide

capital to establish the new California warehouse.® Because

The Mol fetta brothers and Robi nson, Casinelli, and Baddi ni
all agreed to invest in the venture. However, Robinson
encountered financial problens within a year of the establishnment
of St. George California and thereafter sold his interest to
Ant hony and the Mol fetta brothers. Baddini and Casinell
provi ded sone capital, but did not participate in the business as
much as had been hoped, and soon left. No stock certificates
were ever issued to these individuals.
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Bobby was involved in this endeavour, the Ml fetta brothers
agreed to buy stock in the new conpany. As Mchael Mlfetta
testified: “Bobby was the guy that we knew coul d nake things
happen with the right team” The Ml fettas (through their famly
corporation, Tribro, Inc.) invested $100,000 in the venture.

Ant hony invested a simlar anount, obtaining the funds from St.
CGeorge New Jersey. St. CGeorge Warehouse and Trucking Co. of
California, Inc. (St. George California), was incorporated on
Novenber 30, 1989.

St. Ceorge California | eased a warehouse and applied for a
CFS bond with the Custons Service. Bobby' s name was not |isted
in the bond application.

Periodically, Anthony and the Molfetta brothers | ent noney
to St. CGeorge California. St. CGeorge California also borrowed
nmoney from commerci al | enders and periodically | eased equi pnment.
Whenever personal guaranties were required, Anthony would
guarantee the | oan or | ease.

VI, Robert C. Fortunato’s H dden Managenent of St. George
California

While at St. CGeorge New Jersey, Bobby set up the St. George
California operations. He selected Lou Des Lauriers (Des
Lauriers) to be the conpany’s general manager, and Des Lauriers
took his orders from Bobby, who remained in New Jersey.

At first, St. George California struggled. Its business was

not operating properly. Bobby flew out to California to take
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charge. He quickly fixed the various problens. Bobby enjoyed
the southern California lifestyle and decided to remain there
permanently. Des Lauriers remained at St. CGeorge California as
Bobby’ s ri ght-hand man.

As at St. CGeorge New Jersey, Bobby held no title at St.
George California. He was not an officer and was never
mentioned in any subm ssion that St. George California nmade to
t he Custons Servi ce.

As in New Jersey, in California Bobby hid fromhis
creditors, fearful that they would discover him maintained no
bank account, and refused to sign his nane on any docunent.
| ndeed, Des Lauriers described Bobby as a “non-person”

Ant hony was the president of St. George California. He was
ensconced in New Jersey and did not direct the overall operations
of St. George California. Rather, Bobby ran St. George
California as he saw fit. |In Anthony’s words, Bobby had “carte
bl anche” with respect to St. George California and its
subsidiaries. Utinmately Bobby began to refer to hinself as the
“CEOQ" or the “owner” of St. CGeorge California to many of its
custoners and vendors, especially when they preferred to deal
directly with the conpany’s owner.

| X. Robert C. Fortunato's Conpensation From St. George
California

Upon joining St. George California, Bobby continued his

cl andestine renunerati on schenme. However, Bobby eventually filed
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Federal inconme tax returns to take advantage of an I RS amesty in
the early 1990s and to bring hinmself into the tax system But
Bobby did not report all the incone he earned. Rather, he
reported $30,000 per year, when in reality he was receiving
bet ween $200, 000 and $1.2 mllion a year fromSt. Ceorge
California and other St. George warehouse conpani es.

Bobby was by far the nost highly conpensated person at St.
George California. Paynents to himwere recorded in the
conpany’s financial records by Jorge Cruet (Cruet), the chief
financial officer, as “officer salary”, “professional fees”, or
“not es payabl e stockhol ders.” These classifications were nade
because Cruet believed Bobby to be the owner of St. Ceorge
California. Cruet, however, did not see any docunentation to
substantiate this belief.

X. Robert C. Fortunato’s Personal Expenses Paid by St. George
California

Bobby enjoyed an expensive lifestyle. Once he established
himsel f at the helmof St. George California, he used the
resources of the conpany as his owmn. St. George California paid
all the expenses for Bobby' s house and autonobile. Additionally,
St. Ceorge California paid entertai nnent expenses of Bobby and
his retinue. Anthony was aware of Bobby’s use of the conpany’s
funds, but Anthony did not care. Bobby was his brother and, as
long as St. CGeorge California was a success, Anthony wanted to

| eave it al one.
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XI. The Establishnent of St. Georqge Georgia

Both St. George California and St. George New Jersey shi pped
a substantial amount of freight through Atlanta, Georgia. Des
Lauriers was famliar with WlliamDbDllard (Dillard), who owned a
struggl i ng warehouse in Atlanta and who was interested in
participating in a business venture. Des Lauriers brought the
opportunity to acquire Dillard s conpany to Bobby's attention,
and Bobby sent an enployee to visit Dillard.

In 1995 Anthony traveled to Atlanta and nmet with DIl ard.
After discussing the matter with Bobby, Anthony agreed to go into
business with Dillard. Des Lauriers handl ed the establishnment of
t he new conpany. The Mol fetta brothers were not consulted,
al though they ultimately acquired an interest in the Atlanta
war ehouse.

On May 26, 1995, St. CGeorge Warehouse Co. of CGeorgia, Inc.
(St. CGeorge CGeorgia), was incorporated. St. CGeorge CGeorgia
operated as both a CFS and a general warehouse. D llard reported
t o Bobby, speaking with himvia tel ephone.

XIl. The Establishnent of G her St. George War ehouses

St. Ceorge California established several subsidiaries
t hat operated warehouses in other cities. Warehouses were
established in Chicago, Dallas, Houston, Charleston, South

Carolina, and Mam (although the M am warehouse soon cl osed).
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St. Ceorge California was the hub of the entire operation. The
general managers of all the subsidiaries reported to Bobby.

XIl1l. The Establishnent of the St. George Trucki ng Conpani es

Bobby i ndi vidual |y established and owned three trucking
conpani es to service sone of the needs of the St. Ceorge
war ehouse conpanies: St. George Express, Ltd., St. George
Express USA, Inc., and St. George Express Texas, Inc. The St.
CGeorge trucking conpani es had no office space of their own;
rather, they operated out of St. George California office space.

The St. George trucking conpanies transported freight for
the St. George warehouse conpanies. All their revenue cane from
St. Ceorge California. When Bobby discovered that the St. Ceorge
trucki ng conpani es were earning a substantial profit, he directed
that they reduce the anmount they charged St. George California so
that their revenues and inconme would be a “wash”.

XIV. The Redenption of the Molfetta Brother's Interests in St.
George California

Two of St. George California s warehouses, both of which
were | eased fromPrentiss Properties (Prentiss), suffered
consi derabl e damage in a storm The freight stored in these
war ehouses was damaged. As a result, St. Ceorge California
decided to break its | eases, which led to a lawsuit. Eventually
Prentiss nade a settlenent offer which would have all owed St.
George California to termnate the | eases. Discussions between

Bobby, Anthony, and each of the Mol fetta brothers were held with
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regard to whether the settlenent offer should be accepted. Bobby
and M chael Ml fetta wanted to accept the offer while Anthony,
Frank Mol fetta, and Robert Mol fetta did not. Consequently, St.
Ceorge California declined the settlenent offer

Bobby was furious. Although he eventually forgave Anthony
for not siding with him his relationship with the Mlfetta
brot hers was poisoned. After St. CGeorge California |lost the
lawsuit in part because Frank Mol fetta inprovidently signed a
docunent that waived certain rights, Bobby and Anthony felt that
the Mol fettas could no | onger participate in St. George
California s business. Consequently, Anthony negotiated with
Frank Molfetta with regard to St. George California s redeem ng
the Mol fettas’ stock.

Pursuant to the ternms of a redenption agreenent (concl uded
in 1997), each of the Molfetta brothers received approxi mately
$1.5 mllion in deferred paynents.* The Ml fettas required both
Bobby and Ant hony to guarantee the corporation’ s obligation. The
Mol fettas insisted on Bobby’'s guaranty to ensure he renai ned
wor ki ng at the conpany, believing that “if Bobby goes, the

conpany goes.”

“As part of the agreenent, the Molfettas’ shares in St.
CGeorge CGeorgia were al so redeened.
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XV. The Attenpted Sale to Edward O Donnel

In 2000 Anthony started to consider selling St. George New
Jersey. Bobby offered to pay Anthony $1 mllion to “forget to
sell the conpany” and to “work easy” (i.e., stay away fromthe
operations of the St. George warehouse conpanies). However,

Ant hony was adamant. He approached John Ruse (Ruse), a partner
at Dictor Capital, a private nmergers and acquisitions firmwth
broad experience in selling small-to-m d-sized businesses, to
mar ket St. George New Jersey.® As negotiations devel oped with a
potential buyer (Edward O Donnell, see infra p. 21), Anthony
agreed that all of the St. George warehouse conpani es woul d be

i ncluded in any sale.

Ruse exam ned the financial information and other background
materials of all the St. George warehouse conpanies. Ruse
drafted a marketing docunent (the Confidential Business Review or
CBR). The CBR was essentially a sales pitch. Ruse testified:

But ny direction in creating this docunment was to create a

docunent that described how the business ran. It was not to

create a [sic] asset purchase agreenent to legally specify
every asset being sold and the exact ownership of every

E:ggflof property et cetera. | just wanted to nake that

The CBR included information on all the St. George warehouse

conpani es, specifically the nature of the industry, the structure

Ruse had narketed 80 to 100 businesses while with Dictor
Capital, succeeding in selling 25 to 30 businesses.
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of the conmpanies, their facilities, revenue streans, custoners,
conpetition, and finances. The CBR contained the follow ng:

the current President and his brother started the Conpany in

the Metro New York area. In 1989 they expanded operations

to the West Coast, setting up operations in the Long Beach
area. The President’s brother started the Long Beach CFS
facility and continues to actively nanage Wst Coast

QOper ati ons.

Wien Ruse initially nmet Anthony, Anthony told himthat he
was the sole owner of the St. George conpanies. Ruse did not
verify that statenent because he did not believe the identity of
the owner of the St. George Conpanies to be of significance in
mar keti ng the business. As far as Ruse was concerned:

You know, you had Ant hony who was the president and 100

percent owner and sharehol der of it, but he never told ne

any different than the fact that Robert was with himfrom

t he begi nning and Robert was a substantial officer and

partner with himin this thing and so that, you know, they

wor ked together. But it has always been ny understanding

t hat Ant hony was the sol e sharehol der

Al t hough Ruse referred to Anthony and Bobby as “partners” in
the St. George business, Ruse “did not nean, you know that he
[ Bobby] was an equity partner, just they're a partner in a
busi ness.”

A statenment in the CBRread: “Qur Cient’s operations are
run through a series of conpanies that for accounting and tax
pur poses are separate C-Corporations with comon ownership”.
Ruse testified that he intended that statenent to convey his

belief that Anthony owned 100 percent of the St. George warehouse
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conpani es, not that Anthony and Bobby each held a 50-percent
interest in each warehouse conpany.

As noted supra p. 19, Anthony initially desired to sell only
St. George New Jersey. Ruse’s initial marketing naterials
referred only to the business of that conpany. Ruse ran an
advertisement in the Wall Street Journal advertising a “Ni che
Logi stics Conpany”. The only serious response canme from Edward
O Donnell (O Donnell). When O Donnell learned that St. George
New Jersey was affiliated wth a nati onwi de chai n of warehouse
and trucki ng conpani es, O Donnell informed Anthony and Ruse t hat
he woul d be interested only in acquiring all the St. George
conpani es as an integrated operation. Anthony told O Donnel
that he woul d have to speak to Bobby before agreeing to such a
pr oposal .

Bobby initially was opposed to selling the business, but by
the fall of 2000 Anthony prevail ed upon Bobby to accept the idea
of putting the entire group of St. George warehouse and trucking
conpani es up for sale.

Bobby, along with Anthony and Ruse, net with O Donnel
around the end of 2000. Bobby agreed to consider, but not conmt
to, the proposal. Bobby remai ned anbival ent throughout all the
di scussions, once saying: “Wat wuld | do with all the noney?”

O Donnell nmade an oral proposal to buy all the St. George

conpani es for $30 mllion. The anmount proposed was intended to
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be a di scussion anount that would set in notion the due diligence
process. O Donnell let it be known that were he to purchase the
conpani es, Bobby woul d have to remain and agree to operate St.
Ceorge California.

Bobby, Anthony, and Cruet discussed the idea. Anthony
favored going forward with the proposal, while Bobby did not.
Because O Donnell wanted Bobby to remain with the conpany after
the sal e, Bobby’ s approval was vital.

Bobby did not Iike O Donnell, and he did not want to work
for him Oher St. George California enployees felt the sane
way. Even beyond that, St. George California was Bobby’'s life,
and he wanted to continue to run the conpany w t hout supervision,
sonet hi ng he woul d be unable to do were O Donnell to becone the
owner. Because Bobby declined to remain at St. CGeorge California
after a sale, O Donnell’s oral proposal was w t hdrawn.

As part of his pursuit to buy the St. George conpani es,

O Donnell and his attorney, Peter Ehrenberg (Ehrenberg), conposed
several draft letters of intent. Drafts were first addressed to
Bobby and Ant hony, then to Anthony and Bobby, then to just

Ant hony and then again to Anthony and Bobby. The addressees of
the drafts of the letter of intent changed constantly because

nei ther O Donnell nor Ehrenberg knew who actually owned the St
CGeor ge war ehouse conpanies. Inasnmuch as the possible acquisition

was in the prelimnary stage, neither O Donnell nor Ehrenberg
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performed due diligence with respect to the St. George Conpani es,
and neither O Donnell nor Ehrenberg exam ned the | egal docunents
of the St. George warehouse conpanies. O Donnell believed that
Ant hony and Bobby shared responsibility for operating the St.
Geor ge war ehouse conpani es, and he was concerned that by |eaving
ei ther Anthony’'s or Bobby's nane off the letter of intent, or
even by putting their nanmes in the wong order, he m ght cause
the deal to fail

XVI. The St. George Warehouse Conpani es After the O Donnel
Sal e D scussi ons

After the possible sale to O Donnell fell through, Anthony
proposed selling the St. George warehouse conpanies to an ESOP
(enpl oyee stock ownership plan). Being unable to convince Bobby
to agree to such a sale, Anthony w thdrew his proposal.

I n 2002, Bobby changed his m nd about keeping his role at
the St. George warehouse conpani es hidden and contacted St.
CGeorge California s banker, inquiring as to the possibility of
raising $10 to $20 million for “buying out” Anthony. Bobby died
before he could formally approach Anthony with respect to such a
buyout proposal.

OPI NI ON

| nt r oducti on

The Federal estate tax is inposed on the value of the
decedent’ s taxable estate with specified adjustnents. Sec.

2001(b). The value of the decedent’s taxable estate is the val ue
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of the decedent’s gross estate | ess enunerated deductions. Sec.
2051. The value of the decedent’s gross estate includes the
value of all of the decedent’s property to the extent provided
under sections 2031 through 2046.

Section 2031(a) provides that “The value of the gross estate
of the decedent shall be determ ned by including to the extent
provided for in this part, the value at the tinme of his death of
all property, real or personal, tangible or intangible, wherever
situated.” Section 2033 provides that “The value of the gross
estate shall include the value of all property to the extent of
the interest therein of the decedent at the time of his death.”
This includes “the value of all property, whether real or
personal, tangi ble or intangible, and wherever situated,
beneficially owned by the decedent at the tinme of his death.”
Sec. 20.2033-1(a), Estate Tax Regs.

1. Contention of the Parties

The issue involved in this case is one of fact; i.e, whether
Robert C. Fortunato had an ownership interest in the St. George
war ehouse conpanies at the tinme of his death. Not surprisingly,
respondent maintains he did; petitioner maintains he did not.

Respondent asserts that Bobby founded and coowned the St.
Geor ge war ehouse conpanies with his brothers Anthony and Ceor ge.
In that vein, respondent posits that Bobby, because of his past

problens (i.e., the felony convictions, tax liens, and creditor
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i ssues), believed he had to conceal his ownership interest in the
St. George warehouse conpanies to avoid problens with the Custons
Service, the IRS, and his creditors. Respondent readily
acknow edges that no stock certificates were issued to Bobby.
Nonet hel ess, respondent contends that the manner in which the
conpani es operated indicated that Bobby held either an
uncertificated or beneficial ownership interest in the St. George
war ehouse conpani es. Respondent asserts that Bobby was “the
boss”; that he devel oped the business strategy for the conpanies;
that the enpl oyees of the conpanies reported to him that he
controlled the finances of the conpanies (including using the
conpani es’ coffers as his personal “piggy bank”); and that on
occasion he held hinself out to the custoners and vendors of the
conpanies as the owner in his dealings with them Thus,
respondent mai ntains, and asks us to conclude, that on the date
of his death, Bobby owned a 50-percent interest in St. George New
Jersey, a 50-percent interest in St. George California, and a 25-
percent interest in St. George Georgia.

The estate naintains that because of Bobby’ s past problens,
Bobby did not intend to own, and at no tinme owned, an interest in
the St. George warehouse conpanies. The estate concedes that
Bobby devel oped the business strategy for the St. George

war ehouse conpani es and that the enpl oyees of the conpanies
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reported to him but it counters that Bobby was handsonely paid
for his services.

[11. Applicable Law

To determi ne a decedent’s interest in property, we |look to
State law. “State law, which creates legal interests and rights
in property, including powers of appointnent, determ nes the
nature, scope, and validity of such legal interests and rights.”

Estate of Posner v. Commi ssioner, T.C Mno. 2004-112. The

Suprene Court has stated:

State law creates legal interests and rights. The
federal revenue acts designate what interests or rights, so
created, shall be taxed. Qur duty is to ascertain the
meani ng of the words used to specify the thing taxed. If it
is found in a given case that an interest or right created
by | ocal |aw was the object intended to be taxed, the
federal |aw nust prevail no matter what nane is given to the
interest or right by state | aw

Morgan v. Conmi ssioner, 309 U S. 78, 80-81 (1940) (fn. ref.

omtted).

Thus, Mdrgan stands for the proposition that if we determ ne
that State |law creates a property interest or a right thereto, we
are not necessarily bound by the formalities of State |aw, we may
| ook through to the substance. For exanple, in MCue v.

Commi ssi oner, a Menorandum Qpinion of this Court dated Mar. 4,

1946, we stated in the context of determ ning whether a decedent

hel d a beneficial ownership interest in a parcel of real

property:
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It will be seen that the title to the | ot and house was
in the McCues [nane] fromthe beginning, and the only
guestion is whether they were bought with Nolan's [the
decedent] noney on his behalf and, in fact, were
beneficially owned by himat death. |In tax cases we deal
with the realities of a situation and not with the
formalities of title, and although a recorded legal title to
| and creates a prima facie presunption of ownership in the
title holder, that presunption may be overcome by evidence
showi ng that the real or equitable ownership |lies el sewhere.
And if the evidence indicates that this is so, we are not
concerned in a tax case wth the niceties of chancery
doctrine upon resulting or constructive trusts.

| V. Robert C. Fortunato Did Not Hold an Owmership Interest in
the St. CGeorge Warehouse Compani es

““[Tlaxation is not so nuch concerned with the refinenments
of title as it is wth actual command over the property taxed--

the actual benefit for which the tax is paid.”” Frank Lyon Co.

v. United States, 435 U. S. 561, 572 (1978) (quoting Corliss v.

Bowers, 281 U S. 376, 378 (1930)). Thus, for tax purposes,
courts have held that an individual nmay be deenmed to own stock in
a corporation where he/she has a beneficial ownership in the
corporation even if no stock certificate was i ssued. See Pahl v.

Comm ssi oner, 150 F.3d 1124 (9th Cr. 1998), affg. T.C Meno.

1996- 176.

New Jersey, California, and Georgia courts all have held
that stock certificates are nerely evidence, not determ native,
of sharehol der status, and that a | egal owner of a corporation

may be an uncertificated shareholder. See Pac. Fruit Co. v.

Coon, 40 P. 542, 544 (Cal. 1895) ("“it is quite as well settled

that the issuance of a certificate of corporate stock is not a
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necessary prelimnary to ownership or assessability of such

stock.”); Fulgamv. Macon & Brunswick R R Co., 44 Ga. 597, 598

(1872) (“The certificate of stock is only the evidence of his
right. He would be a full stockholder, with all the rights of

one, if the certificate was not issued at all.”); Abrahamyv. Twp.

of Teaneck Ethics Bd., 793 A 2d 805, 809 (N.J. Super. Ct. App.

Div. 2002) (“stock certificates are, however, only evidence of
shar ehol der status; their physical possession is not a
prerequisite to the formati on of the corporate rel ationship or
ownership in the conpany.”).

I n determ ni ng whet her an individual has benefici al
ownership in a corporation, we ook to the facts and surroundi ng
ci rcunstances to determ ne whether the putative sharehol der
exhibits an intent to becone a sharehol der and concomtantly
whet her the corporation exhibits an intent to nake the putative
shar ehol der an owner. **Since courts cannot successfully
conjecture as to the subjective intent of the parties, the
obj ective evidence of intent provided by the parties’ overt acts

must be relied upon.’”” Pahl v. Conm ssioner, T.C Meno. 1996-176

(quoting Pac. Coast Misic Jobbers, Inc. v. Conm ssioner, 55 T.C.

866, 874 (1971), affd. 457 F.2d 1165 (5th Cr. 1972).
Respondent asserts that, as a matter of State |aw, because
Bobby “played a key role in formng the original St. George

war ehouse entities, * * * he would have been entitled to stock in
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these entities.” Respondent’s “right to stock” theory is founded
on the follow ng New Jersey, California, and Georgia statutes
whi ch provide that rendering services may constitute
consi deration for stock.
N.J. Stat. Ann. sec. 14A:7-5(1) (West 1973) provides:
Subject to any restrictions contained in the certificate of
i ncorporation, the consideration for the issuance of shares
may be paid, in whole or in part, in* * * (d) |abor or
services actually perfornmed for the corporation or inits
formation * * *
Cal. Corp. Code sec. 409(a)(1l) (West 1986) provides that shares
may be i ssued:
For such consideration as is determned fromtinme to tinme by
the board, or by the shareholders if the articles so
provi de, consisting of any or all of the followng: * * *
services actually rendered to the corporation or for its
benefit or inits formation or reorganization; * * *
Ga. Code Ann. sec. 14-2-621(b) (West 1993) provides:
The board of directors nmay authorize shares to be issued for
consi deration consisting of any tangi ble or intangible
property or benefit to the corporation, including * * *
services perforned, * * *
Respondent cites numerous cases in support of his position.
But in each of these cases the putative sharehol der (1) had an
intent (at |least at one tinme) to becone a sharehol der, and (2)
took action to follow through on that intent, usually through the
contribution of cash or property to acquire the ownership
interest. Additionally, in each case respondent cites, there was
evi dence that the corporation intended to nmake the putative

shar ehol der an owner
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One of the cases respondent cites is Lask v. Bedell, Inc.,

109 A. 849 (N.J. Ch. 1919), affd. 111 A 926 (N.J. 1920). In
that case, Lask lent $2,000 to Corcoran to enable Corcoran to
acquire shares of stock in Bedell, Inc. The |Ioan was evi denced

by a note. Corcoran purchased the stock and assigned a 50-

percent interest in his Bedell, Inc. stockholdings to Lask as
collateral. Stock certificates evidencing Corcoran’s interest in
Bedell, Inc., were prepared, but never delivered, even though
Bedell, Inc., recognized Corcoran as a stockholder. Corcoran

| at er di sappeared for reasons not herein relevant, but not before
witing a letter to Lask to which was attached an assi gnnment of
Corcoran’s stockholdings in Bedell, Inc., to Lask. Wen Bedell,
Inc., refused to honor the assignnent, claimng that Corcoran was
never a valid sharehol der, Lask sued Bedell, Inc., requesting the
court to conpel Bedell, Inc., to issue to himthe stock owned by
Corcoran. The court found that Corcoran was a sharehol der of
Bedell, Inc., and the assignnment of Corcoran’s stock to Lask to
be valid.

Anot her case respondent cites is Pahl v. Conm ssioner, 150

F.3d 1124 (9th Cr. 1998), wherein the Court of Appeals for the
Ninth Crcuit upheld this Court’s determ nation that Pahl (1) was
a shareholder in a law firmwhich was an S corporation and (2)
shoul d have reported a pro rata share of the law firm s 1990

inconme on his individual tax returns. In reaching its decision,
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the court found: (1) Pahl agreed with the law firmto becone a
25-percent sharehol der of the law firmas of August 9, 1989, by
agreeing to purchase stock for 25 percent of the audited book
value of the firmas of July 31, 1989, (2) Pahl did not pay the
anmount called for in his agreenent with the law firm and (3) the
law firmdid not issue stock to Pahl.

After Pahl joined the firm he becane di senchanted; and by
May 1990 he informed the other sharehol ders that he was
separating fromthe firmeffective June 30, 1990. As part of
Pahl s withdrawal fromthe firm it was agreed that Pahl would
pay the firm $8, 000 and assune both the bal ance out standi ng on
the firmis line of credit (which Pahl had negotiated) and certain
other firmobligations in exchange for Pahl’s receiving the
firms furniture and equi pnent and accounts receivabl e.

Lask, Paul, and each of the other cases respondent cites are

di stingui shable fromthe instant case in that in each case there
was obj ective evidence, as denonstrated by the parties’ overt
acts, whereas here there is not, to show that (1) the putative
shar ehol der intended to acquire an ownership interest in the
corporation, and (2) the corporation intended the putative

shar ehol der to becone an owner. See, e.g., LiButti v. United

States, 107 F.3d 110 (2d Cir. 1997); Shades R dge Holding Co. V.

United States, 888 F.2d 725 (11th Gr. 1989); E.P.P. Enters. v.

United States, 830 F.2d 114 (8th Cir. 1987); United States v.
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Secapure, 101 AFTR 2d 2008- 1495, 2008-1 USTC par. 50,277 (N.D.
Cal. 2008); Hansen v. Bear Film Co., 168 P.2d 946 (Cal. 1946);

Pac. Fruit Co. v. Coon, 40 P. 542 (Cal. 1895); Summer v. Flowers,

279 P.2d 772 (Cal. C. App. 1955); Meyer & Holler v. Ranpbna

Village, 43 P.2d 823 (Cal. C. App. 1935); Harrell v. Harrell,

290 S.E. 2d 906 (Ga. 1982); Fulgamyv. Macon & Brunswick R R Co.,

44 Ga. 597 (1872); Kueffer Crane & Hoist Serv., Inc. V.

Passarella, 543 S.E. 2d 113 (Ga. . App. 2000); Haas v. Koskey,

226 S.E.2d 279 (Ga. C. App. 1976); Abrahamv. Twp. of Teaneck

Ethics Bd., 793 A . 2d 805 (N.J. Super. C. App. Dv. 2002).

The record reveals that Bobby never desired or intended to
be a sharehol der of the St. George warehouse conpani es because
(1) he was fearful that if his creditors were aware of any assets
owned by him they would attenpt (forcibly or otherwise) to
collect the debt, and (2) he was worried that his past crimnal
convictions would stignmatize any conpany in which he had an
ownership interest.

Bobby had no financial reason to be a sharehol der. Bobby
was given carte blanche use of the St. George warehouse conpani es
coffers, which enabled himto enjoy a quality of life many woul d
envy. Moreover, Bobby had no need to accunul ate wealth to pass
on to others upon his death. He had no spouse and was estranged
fromhis children. The sole object of Bobby’'s bounty was Ant hony

who al ready owned the St. George war ehouse conpani es.
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Bobby had none of the financial burdens associated with
equity ownership. He never nade, nor was he ever asked to nake,
any contributions or loans to the conpani es or guaranteed any of
their debts. Bobby had no risk of loss. He had no capital at
ri sk and, should the corporate veil ever be pierced, he would
have no personal liability. Having been a coowner of Container
Overseas, Bobby experienced the problens associated with being an
owner of a business, and we believe he did not wish to repeat
t hat experi ence.

Respondent’ s cavalier assertion that “Bobby would not have
spent the rest of his life struggling to grow a busi ness and
working to make [the St. George warehouse conpani es] a success

unl ess he was an equity owner” is unsupported specul ation on

respondent’s part, which we reject.

From Ant hony’ s perspective, Bobby was irresponsible, and
Ant hony saw firsthand how poorly Bobby dealt w th setbacks.
Al t hough Ant hony gave Bobby carte bl anche over St. Ceorge
California s operations, we think he did so because of his belief
that when it canme to business canni ness, Bobby was the best. But
we are not willing to equate Bobby' s | eadership ability and his
knack for finding and exploiting business opportunities with
Bobby’ s having a property right (i.e., ownership interest) in the

St. George warehouse conpani es.
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Bobby was a take-charge person and had strong manageri al
skills. Because of Bobby’'s |eadership role, many of Bobby’s
col | eagues assuned he had to be a co-owner. 1In this regard, we
are mndful that one of respondent’s w tnesses, Janet Des
Rui sseau, testified that on the basis of her observations of
Bobby’ s dealings with Angelo Carrera (Carrera), a close friend of
Bobby’ s, she assunmed Bobby and Carrera coowned a conpany call ed
Cont ai ner Innovations. But her assunption was wong, for Carrera
testified:

Q[by Dennis Calo]: * * * Janet Des Ruisseau testified

previously that Bobby Fortunato was your partner in
Cont ai ner I nnovations, a conpany that you started?

A.  Yes

Q And your answer to ne was that after what he did at
Cont ai ner Overseas, | wouldn’t |et himnear ny business,
correct?

A:  That's absolutely correct, and he knew that fromthe
get - go.

THE COURT: So he wasn't your partner?

THE WTNESS: No. No, and he knew that, that
woul dn’t | et himnear ny business.

W believe those who assuned Bobby was a co-owner of the St.
CGeor ge war ehouse conpanies were as wong as Janet Des Ruisseau in
their assunption.

Respondent argues that Bobby' s involvenent in the failed
sale of the St. George warehouse conpanies to O Donnell evidences

Bobby’ s equity ownership. W disagree. O Donnell stated that
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since he deened Bobby to be the key enpl oyee of the St. George
war ehouse conpani es, he wanted Bobby’'s approval of the sale, not
because he felt Bobby was one of the owners but because he
want ed Bobby to renmain.

We are m ndful of Bobby's statenent “what would | do with
all the noney?” when Anthony di scussed the proposed sale to
O Donnell. While that statenent m ght be deened to support
respondent’s position, we believe that it was nade in the context
that were the business to be sold, Bobby expected Anthony to give
hima portion of the sale proceeds not because of any ownership
i nterest Bobby had in the business but because of his famli al
relationship with Ant hony and Anthony’s history of providing for
his famly s welfare.

Ruse testified that although he had no personal know edge as
to the ownership structure of the St. George warehouse conpani es,
he had no reason to doubt that Anthony was the sole owner. Ruse
further stated that unusual ownership and operating arrangenents
can occur in closely held fam |y conpani es:

You have to understand, in selling private conpani es you see

all sorts of very interesting ownership relationships in

famlies. | was visiting a gentleman who was a forner
client last night whose daughter ran the business for years
for him who is nowrunning it for the conpany that bought

t he busi ness. She never had any ownership interest in the

busi ness, he got all the noney fromit. So | nean, it

wasn’'t sonething | really dwelt upon

Finally, respondent asserts that the reduction in fees that

the St. George trucking conpanies (which were owned by Bobby)
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charged to the St. George warehouses is evidence that Bobby had
an ownership interest in the St. George warehouse conpanies. W
di sagree. The reduction in the shipping rates did not affect the
viability of the trucking conpanies; and because of Bobby’s
generous conpensation fromthe St. CGeorge warehouse conpani es, he
di d not depend on the St. Ceorge trucking conpanies for his
l'ivelihood. W believe Bobby reduced the shipping rates because
(1) he intensely disliked paying taxes and (2) that dislike
trunped everything el se.

V. Concl usi on

On the totality of the record we find as the ultimte fact
t hat Bobby did not own a property interest in the St. George
war ehouse conpanies at the time of his death. Anthony and Bobby
had an unusual arrangenent by which both brothers prospered--
Ant hony through the gromh of the St. CGeorge warehouse conpani es;
and Bobby through the conpensation Ant hony, as an absent ee owner
and devoted brother, was willing to give Bobby for his services.
And that arrangenent ended upon Bobby’ s deat h.

As a postscript, we do not fault respondent, in an attenpt
to protect the Federal fisc, for suspecting that Bobby had an
ownership interest in the St. George warehouse conpanies at the
time of his death. But we are unable to concl ude that

respondent’s suspicion reflects reality.



To refl ect concessi ons,

Deci sion will be entered

under Rul e 155.




