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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed.? The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority.

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for 1997, the taxable year in
i ssue.



Respondent determ ned a deficiency in petitioner’s Federal
incone tax for the taxable year 1997 in the amount of $2,673.

The issues for decision are as foll ows:

(1) Whether petitioner is entitled to dependency exenptions
for his two daughters. W hold that he is not.

(2) Whether petitioner is entitled to head-of-househol d
filing status. W hold that he is not.

(3) Whether petitioner is entitled to an earned i ncone
credit. W hold that he is not.
Backgr ound?

Sone of the facts have been stipulated, and they are so
found. Petitioner resided in Keystone Heights, Florida, at the
time that his petition was filed wth the Court.

A. Petitioner’'s Marriage and D vorce

In June 1993, petitioner and Lee Ellen Phillips (M.
Phillips) were married in Duval County, Florida. Three years
later, in June 1996, the couple separated. Later that nonth,
petitioner comenced di vorce proceedings. On Decenber 22, 1997,
the circuit court for Duval County, Florida (the Duval County
court) entered a Final Judgnent of Dissolution of Marriage (the

di vorce decree).

2 At trial, we deferred ruling on certain evidentiary
objections (relating principally to relevancy) that respondent
reserved in the stipulation of facts. W now overrul e those
obj ecti ons.



B. Petitioner’s Children

Petitioner and Ms. Phillips have two daughters, Kinberly
Brook Fritscher (Kinberly) and Mchelle Ashley Fritscher
(Mchelle). Kinberly was born in Septenber 1991, and M chell e was
born in March 1994.

C. Court Orders Regarding Legal Custody of the Children

I n Septenber 1996, during the pendency of the divorce
proceedi ngs between petitioner and Ms. Phillips, the Duval County
court issued an order granting Ms. Phillips’ notion for tenporary
relief. Specifically, the court ordered that petitioner and Ms.
Phillips should have “shared parental responsibility” for
Kimberly and M chelle. Nevertheless, the court ordered: (1) The
“primary physical residence” of the children should be with M.
Phillips; (2) petitioner should have liberal visitation rights;
and (3) petitioner should pay child support to Ms. Phillips.

I n Septenber 1997, the Duval County court issued an order
regarding petitioner’s notion for contenpt. |In its order, the
court reserved jurisdiction on the issue whether Ms. Phillips was
in wllful contenpt “for failure to allow * * * [petitioner] to
have visitation and shared parental responsibility”. However,
the court granted tenporary custody of Kinberly and Mchelle to
petitioner.

In the divorce decree, the Duval County court continued to

direct that petitioner and Ms. Phillips should have “shared



parental responsibility”. However, the court ordered: (1)
Petitioner should have the “primary physical residence and
custody of the children”; (2) M. Phillips should have both
liberal visitation rights and “the first option” with regard to
the children’s care; and (3) Ms. Phillips should pay child
support to petitioner.

D. The Children's Pl aces of Abode

Upon their separation in June 1996, petitioner noved into a
single-fam |y house that was owned by his parents in Keystone
Hei ghts, Florida, and Ms. Phillips noved into an apartnent that
was mai ntai ned by her parents in Jacksonville, Florida. Kinberly
and Mchelle went with their nother and lived wth her.

In April 1997, Ms. Phillips noved into her own apartnent in
Orange Park, Florida. As before, Kinberly and Mchelle went with
their nother and lived with her.

At or about the tine of his separation in June 1996,
petitioner was working for American Airlines at the Jacksonville
International Airport. Subsequently, his post of duty was
changed to the Dallas/Ft. Wrth International Airport, where he
wor ked as a troubl eshooter. Sonetine in 1997, petitioner
resigned fromthe airline and went to work as a travel agent for

Anerican Express in the Jacksonville area.?®

3 One of the stipulated exhibits, a student registration
(continued. . .)



As previously stated, the Duval County court granted
tenporary custody of Kinberly and Mchelle to petitioner in
Septenber 1997. At that time, the children noved into
petitioner’s honme in Keystone Heights, Florida, and resided with
their father throughout the bal ance of the year.

E. Petitioner’s 1997 Tax Return

On his inconme tax return, Form 1040, for 1997, petitioner
cl ai mred head- of - househol d filing status. Petitioner also clained
dependency exenptions for Kinberly and Mchelle, and he
identified his daughters as qualifying children for purposes of
t he earned incone credit.

F. The Notice of Deficiency

Upon audit, respondent determ ned a deficiency in
petitioner’s income tax for 1997 in the amount of $2,673. In
determ ning the deficiency, respondent: (1) Adjusted petitioner’s
filing status from head of household to single; (2) disallowed
t he dependency exenptions for Kinberly and Mchelle; and (3)

di sall owed the earned i ncone credit.

3(...continued)
statenment for Kinberly, discloses petitioner’s *business nane and
address” as Anerican Airlines, Dallas, TX. The statenent is
dated May 14, 1997.



Di scussi on

A. Dependency Exenptions for Kimberly and Mchelle

As relevant herein, a taxpayer is entitled to dependency
exenptions for his daughters if nore than half of their support
is furnished by the taxpayer. See secs. 151(c) and 152(a)(1).

In the case of children whose parents are either divorced or
separated or who |live apart at all tinmes during the |ast 6 nonths
of the cal endar year, section 152(e)(1) provides that the
custodi al parent; i.e., the parent having custody for a greater
portion of the calendar year, is deened to provide nore than half
of the children’s support for such year.* For purposes of this
rule, and as relevant herein, “custody” is determ ned by the
terms of the nost recent decree of divorce or separate
mai nt enance, or subsequent custody decree. Sec. 1.152-4(Db),
| ncome Tax Regs.

In the present case, Ms. Phillips had | egal custody of
Kinberly and Mchelle for a greater portion of 1997 by virtue of
t he Septenber 1996 order of the Duval County court.?®

Accordingly, Ms. Phillips is considered to be the custodi al

4 Exceptions to the general rule of sec. 152(e)(1l) are not
applicable in the present case. See sec. 152(e)(2), (3), and

(4).

> Indeed, at trial petitioner admtted that Ms. Phillips
“had the legal custody fromthe end of the sumer of ‘96 until
Sept. 5, 1997.”"



parent within the nmeani ng of section 152(e)(1), and she is the
one who is deened to have provided nore than half of Kinberly’'s
and Mchelle' s support. Petitioner is not, therefore, entitled

t o dependency exenptions for his daughters in 1997. Respondent’s
determ nation is sustained.

B. Filing Status

As relevant herein, an individual qualifies as a head of a
househol d if such individual (1) is not narried at the close of
his taxable year and (2) maintains as his honme a househol d t hat
constitutes for nore than one-half of such taxable year the
princi pal place of abode, as nenbers of such household, of his
daughters.® See sec. 2(b)(1)(A). The term “principal place of
abode” is synonynous with “home”. Sec. 1.2-2(c)(1l), Income Tax
Regs.

The record denonstrates that Kinberly and Mchelle lived
wth Ms. Phillips, their nother, from January 1 through Septenber
4, 1997, and that they lived wwth petitioner, their father, from
Septenber 5 through Decenber 31, 1997. It is clear, therefore,
that petitioner did not maintain a hone in 1997 that was his
daughters’ principal place of abode for nore than one-half of the

t axabl e year.

6 If a taxpayer’s daughter is not nmarried, it is not
necessary that the taxpayer be entitled to a dependency exenption
for her under sec. 151 in order to qualify for head-of - househol d
filing status. See sec. 2(b)(1)(A).
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The fact that Kinberly and Mchell e may not have enjoyed
ideal living arrangenents with Ms. Phillips during the first 8
mont hs of the year does not nean that their principal place of

abode was not with their nother. See Cubick v. Conmni ssioner,

T.C. Meno. 1977-102.

In view of the foregoing, we hold that petitioner does not
qual ify for head-of-household filing status in 1997.
Respondent’ s determ nation i s sustained.

C. Earned I ncone Credit

In the case of an eligible individual, section 32(a) allows
an earned incone credit. As relevant herein, the term*®“eligible
i ndi vi dual” nmeans any individual who has a qualifying child for
the taxable year.” Sec. 32(c)(1)(A)(i). Al so as relevant herein,
the term“qualifying child” neans a daughter of the taxpayer who
has the sane principal place of abode as the taxpayer for nore
t han one-half of the taxable year. Sec. 32(c)(3)(A).

The term “principal place of abode” as used in section
32(c)(3)(A) has essentially the sane neaning as the term
“principal place of abode” as used in section 2(b)(1)(A). Sec.
1.32-2(c)(1), Incone Tax Regs. Therefore, because we have

al ready decided that petitioner did not naintain a household that

" An individual who does not have a qualifying child for
the taxabl e year nay nevertheless qualify as an “eligible
individual”. Sec. 32(c)(1)(A)(ii). However, petitioner does not
so qualify because his incone exceeded the statutory maxi mum



was the principal place of abode of Kinberly and Mchelle for
nore than one-half of 1997, it follows that petitioner did not
have a “qualifying child” in 1997 and is not entitled to an
earned inconme credit for that year. Respondent’s determ nation
I S sustained.

Concl usi on

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

In order to give effect to the foregoing,

Deci sion will be entered

for respondent.




