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P recei ved advance conm ssi ons on insurance
witten by him The advance comm ssions were repayabl e
on denmand, and bore interest, and repaynent was secured
by earned comm ssions. Such advance commi ssions were
shown as incone on Forns 1099-M SC, M scel |l aneous
| ncone, received by P. Held, Ps have proven the anount
of advance conm ssions. Held, further, the advance
comm ssions were received as | oans and are not gross
i ncone.

S. Thomas U |l man, for petitioners.

Thomas E. Ritter, for respondent.

MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

HALPERN, Judge: By notice of deficiency dated Decenber 6,

respondent determ ned deficiencies in petitioners' Federal
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i ncone taxes for 1992 and 1993 of $10,778 and $56, 165,
respectively. Petitioners assign error to sone of respondent’s
determ nations on the basis that respondent erred in treating
certain advance conmm ssions as conpensation rather than as | oans.
Petitioners also claimthat petitioner Sandra A. Gales is an
i nnocent spouse who should be relieved of liability on account of
that status.?!

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

| nt r oducti on

Sone facts have been stipulated and are so found. The
stipulations of facts, with attached exhibits, are incorporated
herein by this reference.

Petitioners are husband and wife who, at the tine the
petition was filed, resided in Sanibel, Florida. Petitioners
made joint returns of income for their taxable (cal endar) years

1992 and 1993. Petitioner Sandra A. Gales is a party herein by

! In the petition, petitioners state that they cannot recal
whet her the period for assessnment and collection of taxes for
1992 had been validly extended to include the date of
respondent’s notice of a deficiency for 1992. [If not,
petitioners raise an affirmative defense based on the expiration
of the period for assessnment and collection of the tax for 1992.
See sec. 6501(a). The parties have since stipulated that the
notice of deficiency for 1992 was tinely. Therefore, we assune
that petitioners are not pursuing their affirmative defense, and
we do not further consider it.
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virtue of having nmade joint returns wth her husband. Hereafter,
we shall use the term“petitioner”, in the singular, to refer
only to petitioner Janes J. Gl es.

Petitioner’'s Engagenent by International Marketing Agencies, |nc.

During 1992 and 1993, petitioner was engaged as a nati onal
mar keting director by International Mrketing Agencies, Inc.
(I'MA), an insurance broker that sold health insurance to snal
busi nesses. Petitioner was responsible for I MA sales for the
territory west of the Mssissippi River. He would recruit agents
to sell insurance in various territories he established. As well
as selling insurance directly and receiving conm ssions from
t hose sal es, petitioner received an “override comm ssion” on
i nsurance sold by agents he recruited.

Petitioner’'s Agreenent Wth | MA

Petitioner’s engagenent by | MA was governed by an agreenent
entered into between petitioner and | MA on February 15, 1989. As
subsequently nodified, that agreenent (the agreenent) was in
effect in 1992 and 1993. The agreenent provides that petitioner,
as an i ndependent contractor, is engaged for the purpose of
soliciting and obtaining applications for insurance offered by
I nsurance conpani es represented by IMA. Anong the terns and
conditions of the agreenent are the foll ow ng:

COW SSI ONS WHI LE UNDER CONTRACT

1) You [petitioner] will earn conm ssions, in

t he amobunt shown on the |ast page of this

contract, on policies or certificates witten
by you as prem uns are earned by the CO [the
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i nsurance conpani es] and only upon paynent to
| MA in cash by the CO

* * * * * * *

3) You understand and agree that advances are
consi dered | oans and are advanced agai nst
conm ssions to be earned. As the conm ssions
are actually earned on a nonth-to-nonth
basis, they will be applied to offset the
advance or loan. At the end of each nonth,
as provided in this contract, interest wll
be applied to the ending or debit bal ance.
You agree that if the actual earned
commi ssions that you are entitled to are not
sufficient to retire the debit bal ance, you
will pay the debit bal ance upon demand. |If
the debit balance is not retired by earned
commi ssions, or directly by you upon demand,
you understand that | MA may take whatever
| egal action is necessary to collect the
debit bal ance.

4) It is understood that any earned conmm ssion
will be paid to you only after all debts due
IMA or its affiliates are paid in full. Such

debts include the foll ow ng:
a) Al'l advance conmmi ssi on;
b) Any ot her anounts due IMA or its affiliates;

c) Any armount due IMA or its
affiliates fromany person from
whi ch you received override
conmi ssi on;

d) I nt erest on advance comn ssion
debit bal ance, or any other charges
which result in a debit bal ance,
will be calculated at 2.0% above
the current prine rate, as
determ ned by Citibank NY,
cal cul ated at the end of each
month. In no event wll the
i nterest exceed the maxi num anount
per m ssi bl e under applicable | aw.

* * * * * * *
VESTI NG OF YOUR COVMM SSI ONS AFTER TERM NATI ON
1) Qual i fying for vesting under this contract wll

begin after one (1) year of continuous and active
service under this contract. * * *



2)

3)

4)

5)

6)

If this contract should termnate after it has
been in effect for one (1) vesting year, * * *
comm ssions will be credited for the sanme nunber
of years after term nation as the nunber of ful
vesting years this contract has been in effect,
except as provided below. If this contract is in
effect for a period of five (5) full vesting
years, comrissions will be credited for ten (10)
years. |If this contract remains in effect for ten
(10) full vesting years, the conm ssions wll be
vested for life.

| f you do not submt an acceptable application for
a period of six (6) consecutive weeks w thout
witten permssion fromI| M, your vesting period
will end at the tinme of the | ast accepted
application before the six-week period. [If this
contract was not term nated and you submt new
acceptabl e applications after six weeks, the tine
period for vesting purposes begins new at the date
you submt your first acceptable application after
t he si x-week peri od.

If this contract is termnated for any reason and
you are reinstated or a new contract i s executed,
a new vesting period will begin under the above
ternms after the reinstatenent or new contract is
executed. Credit will not be given for previous
time accunul ated under a term nated contract or
bef ore reinstatenent.

You will forfeit all vesting of comm ssion if you
violate the provisions of this contract concerning
conpeting with IMAin the health and life

i nsurance business during or after term nation of
this contract.

No renewal conmi ssion is payable if such renewal
conmi ssion is less than $100.00 in any one nonth.

After such tine there will be no additional
comm ssi on payable and no further statenent of
account will be furnished.

ADVANCE COWM SSI ON

I MA will provide an advance conm ssion on busi ness
witten by you under the followng terns and
condi ti ons:



1) You shall devote your full time and be exclusively
contracted with IMA, and you are to be appointed only
with the CO represented by | VA

2) The amount of the advance will be determ ned
by I MA and may be nodified, at the option of
| MA, at any tine.

3) You understand that | MYV CO shall have the
right to reject applications for insurance
W t hout specifying cause. |MA has the right
to determi ne the applications on which an

advance comm ssion will be paid.
* * * * * * *
| NDEBTEDNESS

1) Any and all cash advanced to you by | MA
shall, in the absence of any agreenent in
witing to the contrary, be |oans payabl e
upon demand. As security for any such | oans,
| MA shall have a first |ien upon any
conpensati on payable to you under this or any
ot her contract between you and I MA, and | MA
may, at any tinme, deduct from any comr ssions
or other anmpunts payable to you any debt or
debts owed by you to IMA or its affiliates.
You will also be held responsible for
i ndebt edness i ncurred by anyone on whom you
recei ve override conmm ssions.

2) After termnation of this contract, you agree
to grant IMA a first lien security interest
in and on all ampunts payable to you by any
ot her conpany or organi zation to secure
paynment of any i ndebtedness you have
outstanding to IMA at the tinme of your
termnation. You agree that such security
interest shall attach upon I MA giving the
conpany or organization witten notice of the
lien and the anount of the |ien.

* * * * * * *

LI M TATI ONS AND RESTRI CTI ONS

* * * * * * *

8) If the CO ceases to pay, or does not provide,
funds for any reason to IMA or the affiliates, for
t he conmm ssions or advances due IMA or affiliates
fromprem uns of insurance witten by you or from
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whi ch you receive override, then no comm ssions or
advances will be due you under this contract. | MA
is responsible for paynent of earned comm ssions
only if such comm ssions are paid to I MA in cash
by the CO

* * * * * * *

18) You understand and agree that if you fail to
conply with any or all of the terns of this
contract, you shall forfeit forever any conm ssion
t hat woul d ot herw se be due under the contract,
whet her vested or not.

* * * * * * *

STATEMENT OF ACCOUNT

IMA wi Il each nonth, or at other reasonable intervals,

furnish you with a statenent of your account and

remttance for any anount due. Upon receipt of such

account or remttance, you shall notify IMAiIin witing

of any corrections or irregularities within ten (10)

days of the date you receive such statenent and/or

remttance, or the statenment shall be deened correct,

and rights to change any accounting shall be waived.
The agreenent al so contains a schedul e of conm ssion percent ages,
setting forth the percentages of prem uns earned by petitioner
for the initial year and for renewal years of policies sold by
him The agreenent provides that it is to be construed pursuant
to the laws of the State of Texas

Paynents Recei ved From | MA

During 1992 and 1993, petitioner received paynents from | VA
in the amounts of $222,304 and $319, 765, respectively (the 1992
and 1993 paynents). |IMA reported the 1992 and 1993 paynents to
both respondent and petitioner as nonenpl oyee conpensati on on
Forms 1099-M SC, M scel | aneous Incone (the Forns 1099).

Petitioners reported the 1992 and 1993 paynents as gross receipts
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on Schedules C, Profit or Loss From Business, to their 1992 and
1993 Forms 1040, U.S. Individual Income Tax Returns. Petitioners
showed as an offsetting expense (and deducted) on those
Schedul es C for 1992 and 1993 the ampbunts of $119, 488 and
$202, 404, respectively (the 1992 and 1993 reported | oan anounts).
Petitioners, thus, reported nonenpl oyee conpensation received
fromIMA for 1992 and 1993 in the amounts of $102,816 and
$117, 361, respectively (the 1992 and 1993 reported conpensation).

Petitioner’'s Cal cul ati ons

Petitioner calculated the 1992 and 1993 reported | oan
anounts and the 1992 and 1993 reported conpensati on fromthe
Forms 1099 and statenents received fromI|MA of comm ssions earned
for each of 1992 and 1993 (the I MA statenents). For each year,
petitioner subtracted the anpbunt shown on the pertinent |MNMA
statenent fromthe year’s paynents (the 1992 and 1993 paynents,
respectively), the difference being the year's reported | oan
anounts (1992 and 1993 reported | oan anounts, respectively). On
the returns, petitioners subtracted the 1992 and 1993 reported
| oan anmounts fromthe 1992 and 1993 paynents, which resulted in
the 1992 and 1993 reported conpensati on.

Respondent’ s Adj ust nments

Respondent disallowed petitioners' deductions for the 1992

and 1993 reported | oan anounts.



Met hod of Accounti ng

Petitioner conputed taxable inconme resulting fromhis
engagenment by I MA under the cash receipts and di sbursenents
met hod of accounti ng.

Petitioner’s Paynents

On occasion, when called upon to do so by I MA, petitioner
repaid to I MA a portion of the amounts advanced to petitioner
under the agreenent.

Ternm nation of Petitioner’'s Engagenent by | MA

Petitioner’s engagenent by I MA was term nated by letters
fromIMA dated March 31 and May 1, 1995 (the March 31 and May 1
letters, respectively). Anmong other things, the March 31 letter
rem nded petitioner of his responsibility for any bal ance on his
agent statement. In pertinent part, the May 1 letter states:

As of your |ast statenment(s) produced, sunmaries
of which are attached, your account is shown to have an
advanced debit bal ance in the anmount of $521, 628. 69,
upon which the conpany has a first lien and security
interest. Pursuant to your Contract [the agreenent],
this indebtedness is due in full upon demand by | MA
However, demand will not be nmade until this
i ndebt edness exceeds the anmount of your projected
earned comm ssions for the next six (6) nonths, as
determ ned solely by IMA.  Your debit account w |
i ncrease by assessnent of uncoll ected charge backs,
appl i cabl e | apses, and debit bal ance interest charges
and/ or any other I MA related debts incurred during that
period of tinme. Your debit balance will be reduced by
your total earnings for the next six (6) nmonths (or
| onger for your contract’s vesting term if
applicable). However, if you would |ike to avoid any
additional interest charges, we will accept paynent in
full at this tinme. Please send your check to the
address shown on this letterhead, to the attention of:
Agent Accounti ng.



OPI NI ON

Advance Conmi ssi ons

A | nt r oducti on

During 1992 and 1993, petitioner Janes J. Gales (petitioner)
was engaged as national marketing director by International
Mar keti ng Agencies, Inc. (IMA). |IMA sold insurance as the agent
of certain insurance conpanies. Petitioner both supervised the
sal e of insurance by others and sold insurance hinself.
Petitioner’s engagenent by | MA was governed by an agreenent (the
agreenent) that provided, anong other things, for the paynent to
petitioner of conm ssions in advance of his earning those
commi ssi ons under the agreenent. |MA reported all paynents nade
to petitioner during 1992 and 1993 (the 1992 and 1993 paynents,
respectively) as mscellaneous inconme. Petitioners reported
t hose anmounts on their 1992 and 1993 returns but deducted anounts
in excess of anpbunts stated by IMA to have been earned during
each of those years. W nust determ ne whether the amounts
deduct ed, “advance conm ssions” (advance conm ssions), constitute
gross incone. Petitioner argues that advance comm ssions were
anounts lent by IMA to petitioner.

Petitioners bear the burden of proof, Rule 142(a), which
they must carry by a preponderance of the evidence; e.g., UFE,

Inc. v. Conm ssioner, 92 T.C 1314, 1321 (1989).




B. Di scussi on

1. Arqgunents of the Parties

Respondent argues that petitioners have failed to establish
t he amount of advance comm ssions received by petitioner.
Al ternatively, respondent argues that the possibility that
petitioner would ever have to repay any advance commi ssi ons was
so renpte that it nust be disregarded, so that, in effect,
petitioner had no liability for repaynment of advance conm ssions,
and the advance conm ssions were an item of gross inconme in the
nat ure of conpensation for services. Petitioner argues that, in
form and substance, the advance conm ssions were | oans and shoul d
be treated as such for Federal income tax purposes.

2. Substantiation

The agreenent provides for advance conm ssions, and the
March 31 and May 1 letters (termnating petitioner’s engagenent
by I MA) are anple evidence of IMA s practice of paying advance
conmi ssions. Petitioner testified that he determ ned the anount
of advance commi ssions for 1992 and 1993 (referred to in our
findings of fact as “the 1992 and 1993 reported | oan anpunts”) by
subtracting fromthe 1992 and 1993 paynents the anpbunts appearing
on statenents received fromI|MA show ng comm ssi ons earned for
1992 and 1993 (earned conm ssions). The parties agree as to the
anounts of the 1992 and 1993 paynents. The |IMA statenents are
not in evidence, and the only evidence we have as to their
exi stence and content is petitioner’s testinony, as reflected in

his tax returns. Respondent objects to petitioners’ proposed
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findings with respect to the I MA statenments on the grounds that
petitioner’s testinony was self-serving and uncorroborated. That
is true, but it does not necessarily mean that petitioner’s
testimony was fal se or unpersuasive. Petitioner was a credible
wi tness, and his unrebutted testinony is sufficient to carry his
burden of proving advance commi ssions for 1992 and 1993 of
$119, 488 and $202, 404, respectively, and we so find.
3. Liability

Gross incone includes conpensation for services, including

conmmi ssi ons on insurance prem uns and conpensation for services

to be perforned in the future. Beaver v. Comm ssioner, 55 T.C

85, 91 (1970) (future services). Sec. 61(a)(1l); sec. 1.61-
2(a)(1), Income Tax Regs. (specific reference to comm ssions on

i nsurance prem uns). An anount received by a taxpayer as a | oan,
however, does not constitute an item of gross inconme because of
the obligation of the taxpayer to repay the anpbunt received. See

James v. United States, 366 U S. 213, 219 (1961).

Pursuant to the agreenent, petitioner earned a comm ssion on
i nsurance sold by himor by others working under his supervision.
Petitioner’s conm ssions were a percentage of the prem uns paid
on the insurance sold by himor by those others. Petitioner
earned a comm ssion only as the insurance conmpany witing the
i nsurance earned a premumand | MA recei ved paynent fromthat
conpany. | MA had discretion to pay advance comni ssi ons on
insurance witten by petitioner. At the tinme those advance

commi ssions were paid, the insurance had already been witten
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and, we assune, petitioner and those under his supervision had
performed all (or the bulk) of the services required of themfor
petitioner to earn a comm ssion. The advance conmi ssions were,
thus, not paid for future services. They were paid with respect
to past services for which conpensation was not yet due (i.e.,
had not yet been “earned”) under the agreenent.

The advance comm ssions were described as “l oans payabl e on
demand” in the agreenment, and interest accrued on any bal ance of
advance comm ssions. Petitioner’s obligation to repay the
advance comm ssions was secured by, anong ot her things,
conpensati on payabl e under the agreenent (i.e., earned
comm ssions). |If IMA s sole recourse for repaynent of the
advance conm ssions were earned conm ssions, we would have no
difficulty concluding that the advance comr ssions were
conpensation for services, includable in gross income. |In Ceorge

Bl ood Enters., Inc. v. Commi ssioner, T.C. Menp. 1976-102, we

st at ed:

Advances of commi ssions to a taxpayer under an
agreenent that places no personal liability of
repaynent on him but provides that any excess of the
advances over conm ssions earned are to be recovered by
t he payor only by crediting earned comm ssion agai nst
t he advances constitute incone to the recipient when
t he advances are received. L.L. Morman [vV.

Conm ssioner], 26 T.C. 666, 674 (1956); Kenneth
Drummond [v. Conm ssioner], 43 B.T. A 529, 532--533
(1941). * *

Recently, in Dennis v. Conmm ssioner, T.C Meno. 1997-275, we

determ ned that an insurance agent was personally liable for the

repaynment of advance comm ssions notw thstandi ng that such
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repaynent was secured by future earned commi ssions; we found that
t he advance comm ssions were | oans, whose receipt was not an item
of gross incone.

The agreenent provides that it is to be construed pursuant
to the laws of the State of Texas and that repaynent of advance
comm ssions is to be on demand. Petitioner’s obligation to repay
t he advance comm ssions is secured by earned comm ssions, but
respondent has provided no authority that, under Texas law, |IMA' s
recourse upon a default by petitioner was |linmted to earned
commi ssions. |Indeed, respondent appears to concede petitioner’s
personal liability to repay the advance conm ssions: “Respondent
submits that, in the instant case, there was never any current
personal liability of petitioner. The personal liability was
nmerely contingent and arose only in the event the earned

commi ssions did not cover the advanced conmm ssions and this was

unlikely to occur.” (Enphasis added.) Respondent’s argunent is

not based on the absence of personal liability as a matter of

| aw, but on the |ikelihood that petitioner’s earned comr ssions
woul d al ways be adequate to cover his advance conm ssions and
paynment woul d never be demanded of him |In fact, petitioner
testified that, on occasion, repaynent was denmanded of him and he
repai d sone of the advance conm ssions. W believe petitioner,
and we have found accordingly. In the May 1 letter (term nating
petitioner’s engagenent by IMA), reference is nade to reducing
petitioner’s debit balance to I MA by his earnings for the vesting

termof the agreenent “if applicable”. The vesting provisions in
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the agreenent limt petitioner’s right to comm ssions on renewal
premuns. |If petitioner’s right to conm ssions on renewal
prem uns were not vested, and earned conmm ssions were not
sufficient to |iquidate his debit bal ance (of advance
commi ssions), nothing in the agreenent prevents | MA from
demandi ng paynent of that bal ance.

Respondent also relies on the stipulated testinony of Max
Hei nz, director of operations of IMA. M. Heinz' stipulated
testinmony is as follows:

That his nanme is Max Heinz and that he is enpl oyed
by International Marketing Agencies, Inc. H's position
with the conpany is Director of Qperations. He is
famliar wth the issue presented in this case as to
whet her "advances" nmade to the agents of I MA were non
taxabl e | oans or were taxabl e conpensati on and i ncone.
He states that the conmpany takes the position that the
advances are to be treated as taxabl e conpensation
incone at the tine the advances are made, and the
conpany files forned [sic] 1099 consistent with that
position.

He al so states that the conpany has in the past
advi sed agents when they | eave enploynent with the
conpany that the conpany expects that the advances be
repaid to the conpany out of future insurance renewal's
[sic] and that if those renewal's [sic] are
insufficient to nmake such paynent then the advances
will be deened a liability of the enployee. The
conpany typically sends out a letter rem nding the
enpl oyee of the obligation, but generally does not
proceed further with the legal process to collect the
debt .

We are unpersuaded by that testinmony. First, it fails to explain
the striking inconsistency between the terns of the agreenent
(advance conm ssions are “loans payabl e on demand”) and | MA's
practice of treating advance conm ssions as reportable incone.

Second, we are unable to nake much of M. Heinz' contradictory
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statenents that “advances will be deenmed a liability of the
[ departing] enployee” but “generally I MA does not proceed further
with legal process to collect the debt.” W assune that
M. Heinz had in mnd IMA's tax reporting position when he nade
the statenents stipulated. Those statenents alone are
insufficient to persuade us that the advance comr ssions were not
i ntended to be | oans.

C. Conclusion

Petitioner received advance comm ssions under an obligation
to repay themon demand. |MA's recourse on default was not
[imted to earned commi ssions. The advance conm ssions were
| oans and, as such, not itens of gross incone.

. | nnocent Spouse d aim

Petitioners failed to produce any evidence supporting their
claimthat petitioner Sandra A Gales should be relieved of
liability as a so-called innocent spouse. Petitioners also
failed to address that claimon brief. Therefore, we conclude
that petitioners have abandoned that claimand we do not further

address it. See Bernstein v. Conmissioner, 22 T.C 1146, 1152

(1954) (holding against the taxpayer with respect to an issue
because, anobng ot her things, the taxpayer did not press the issue
on brief), affd. per curiam 230 F.2d 603 (2d Cir. 1956); Line

Cola Co. v. Conmi ssioner, 22 T.C 593, 606 (1954) ("Petitioners

in their brief do not argue anything about * * * [the issue];
and, although they do not expressly abandon the issue * * * we

presune they no | onger press it.").



[11. Conclusion

Respondent’ s adjustment disallow ng the deductions of the
1992 and 1993 reported | oan anbunts was in error. Respondent’s
determ nations of deficiencies are not sustained to the extent

al l ocabl e to those adj ustnents.

Decision will be entered

under Rul e 155.




