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P formed wholly owned corporations (one a DI SC,
the other an FSC). P conputed and reported its Federal
i ncome using the conpleted contract nethod. P elected,
under sec. 1.451-3(d)(5)(iii), Income Tax Regs., to
annual Iy deduct certain period costs. |In conmputing the
base (conbi ned taxable incone) for the statutorily
conferred tax benefit to pronote exports, P did not
account for period costs, which it had elected to
deduct annually in prior years. R determ ned that sec.
994 and/or 925, I.R C., and the regul ati ons thereunder,
required P to include prior years' period costs that
are attributable to the gross receipts fromforeign
exports in conputing the base for P s deferral or
exenption fromincone.

P manuf actured specialized ocean-goi ng vessels for
the transport of l|iquefied natural gas. Sec. 1.993-
3(d)(2)(i)(b), I'ncone Tax Regs., requires that to
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generate qualified export receipts the export property
nmust be used in foreign commerce prior to 1 year after
its sale. For reasons beyond P's control the vessels
were not so used. P contends that the regulation is
not a proper interpretation of the statutory provision.
Hel d: Sec. 1.994-1(c)(6), Incone Tax Regs.,
interpreted to require P to reduce gross export
recei pts by related period costs even though P is
permtted to elect to deduct those costs in years prior
to the conbined taxabl e incone conputation
Hel d, further, P's vessels are not qualified
export property because they fail to neet the
requi renments of sec. 1.993-3(d)(2)(i)(b), Inconme Tax
Regs. SimAir, USA, Ltd. v. Comm ssioner, 98 T.C 187,
190- 197 (1992), followed in upholding the validity of
the regul ation.
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CERBER, Judge: General Dynam cs Corp. and its consoli dated
subsi di ari es (GENDYN) (docket No. 19202-94) and its foreign sales
corporation, General Dynam cs Foreign Sales Corp. (CGENDYN FSC)
(docket No. 19203-94), are petitioners in these consolidated

cases. Respondent determ ned corporate incone tax deficiencies
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for GENDYN in the amounts of $26, 118,976 and $291, 218,973 for its
1985 and 1986 taxable years, respectively. Wth respect to
GENDYN FSC, respondent determ ned a $586, 533 corporate i ncone tax
deficiency for its 1986 taxable year. Although these cases are
consolidated and rel ated, for purposes of briefing and opinion
the i ssues have been divided into two generalized categories:
Donmestic and foreign. This opinion addresses the foreign issues.

The parties have settled some of the foreign issues, and the
foll ow ng controversies remain for our consideration and
decision: (1) Whether in conputing conbined taxable incone
attributable to qualified export receipts under sections 994! and
925 petitioners nust, in addition to current year period costs,
deduct prior year period costs, as determ ned by respondent; and
(2) whether two |liquefied natural gas tankers manufactured by
petitioner and sold to an unrelated third party for foreign use
constitute export property under section 993(c)(1) even though no
foreign use occurred during the first year and/or donestic use

occurred on one occasion prior to any foreign use.

FI NDI NGS OF FACT
The parties have stipulated nost of the facts bearing on the
foreign issues, and those facts are found and i ncorporated by

this reference. GENDYN was incorporated on February 21, 1952,

1 Unl ess otherwi se indicated, section references are to the
| nternal Revenue Code as amended and in effect for the taxable
years in issue.
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and, at all relevant tines, was the comon parent of a group of
corporations that filed consolidated corporate Federal incone tax
returns. At the tinme the petitions were filed in these cases,
CENDYN s and GENDYN FSC s princi pal places of business were in
Fall s Church, Virginia. GENDYN engi neered, devel oped, and
manuf act ured various products for the U S. Governnent and, to a
| esser extent, foreign governnents, including mlitary aircraft,
m ssiles, gun systens, space systens, tanks, subnarines,
el ectronics, and other m scel |l aneous goods and services. GENDYN
was al so invol ved in business activities, including design,
engi neering, and manufacture of general aircraft; mning coal,
lime, limestone, sand, and gravel; manufacture and sal e of ready-
m x concrete, concrete pipe, and other buil ding products;
production of commercial aircraft subassenblies; design,
engi neering, and manufacture of commercial space | aunch vehicles
and services; and shipbuilding. CENDYN, for the taxable years
1977 through 1986, used the conpleted contract nethod to report
Federal incone and the percentage of conpletion nethod for its
financial accounting purposes.

CENDYN, on February 25, 1972, incorporated an entity

(GENDYN' DI SC)2 to serve as an export sales representative

2 The issues in these consolidated cases span a tinme period
Wi thin which the statutory provisions relating to donestic
i nternational sales corporations were replaced by those rel ated
to foreign sales corporations. Due to these statutory changes,
GENDYN ended use of its specially fornmed donestic international
(continued. . .)
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GENDYN owned 100 percent of GENDYN DI SC s sole class of voting
stock. GENDYN DI SC had no enpl oyees or busi ness operations and
exi sted for the sole purpose of receiving comm ssions from
GENDYN. On the date of the incorporation, GENDYN and GENDYN DI SC
entered into an Export Sal es Conm ssion Agreenent. On May 24,
1972, CGENDYN DI SC el ected to be treated as a donestic
i nternational sales corporation (DI SC) under section 992(b), and
it filed Federal inconme tax returns (Forns 1120-DI SC) on the
basis of a fiscal year ended March 31.

CENDYN DI SC, through the period ended Decenber 31, 1984,
reported the commssions it earned on GENDYN s sal es of export
property based on the conpleted contract nethod of accounting in
accordance wth section 1.993-6(e)(1), Incone Tax Regs.

At the end of each year, conm ssions on export property
sal es involving long-termcontracts were deducted by GENDYN and
included in incone by GENDYNDISC in its appropriate taxable
period. Comm ssions were normally conputed under the 50-50

conbi ned taxabl e incone nethod (50-percent nethod) provided for

2(...continued)
sal es corporation and began use of a foreign sales corporation.
Al t hough sone differences exist between the two sets of statutory
provisions and the entities created to conply with the statutes,
for purposes of resolving the issues in this case we need not
make any distinctions. The foreign sales corporation becane a
petitioner in these consolidated cases because it was the
surviving entity. Accordingly, the donestic international sales
corporation will be referred to as GENDYN DI SC and the foreign
sales corporation will be referred to as GENDYN FSC. \When
referred to generally, they will be referred to, along with the
other entities collectively, as petitioners.
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in section 994 because that nethod yiel ded the | argest
comm ssion. On certain rare occasions, the 4-percent gross
recei pts nethod of section 994 was utili zed.

Petitioners conputed conbi ned taxable incone for each |ong-
termcontract under the 50-percent nethod, as foll ows:

(a) Add: gross receipts fromthe contract as determ ned
under the conpl eted contract nethod of accounti ng;

(b) Less: direct costs allocated to the contract under
section 1.451-3(d)(5) (i), Inconme Tax Regs.;

(c) Less: indirect costs allocated to the contract under
section 1.451-3(d)(5)(ii), Inconme Tax Regs.;

(d) Less: period costs incurred in the year of conpletion
all ocated to the contract under section 1.451-3(d)(5)(iii),
| ncome Tax Regs.

I n conputing conbined taxable inconme, petitioners did not
make a reduction for period costs, as defined in section 1.451-
3(d)(5)(iii), Income Tax Regs., incurred and allocated to the
contract prior to the year of contract conpletion. Respondent
determ ned that petitioners incorrectly conputed conbi ned taxabl e
i ncome under the 50-percent nmethod. |In particular, respondent
determ ned that petitioners were required to aggregate and
deduct, in the year of conpletion of each | ong-termcontract, al
period costs allocated to the contract, including those deducted

for prior years.
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CENDYN DI SC ceased perform ng as GENDYN s comm ssi on agent
on Decenber 31, 1984, and was dissolved on Cctober 23, 1992.

On Decenber 27, 1984, CGENDYN incorporated petitioner General
Dynam cs Foreign Sales Corp. (GENDYNFSC) in the U S. Virgin
| sl ands to serve as GENDYN s export sales representative. GENDYN
owned the sole class of voting stock and entered into a Foreign
Sal es Comm ssion Agreenent with GENDYN FSC. On March 22, 1985,
CENDYN FSC el ected under section 927(f) to be treated as a
foreign sales corporation (FSC). During 1985 and 1986,

GENDYN FSC functioned as GENDYN s export sal es representative and
was involved in no other trade or business. CGENDYN FSC filed
Federal Fornms 1120-FSC and used the conpl eted contract nethod of
accounting to report the comm ssions earned on GENDYN s sal es of
export property involving |long-termcontracts.

At the end of each year, conm ssions on export property
sales involving long-termcontracts were deducted by GENDYN and
included in inconme by GENDYNFSC in its appropriate taxable
period. Wth rare exceptions, the 23-percent conbi ned taxable
i ncone nethod (23-percent nethod) was used because it produced
the largest commssion. 1In a few instances, the 1.83-percent
gross recei pts nmethod was used.

Petitioners conputed conbi ned taxable incone for each |ong-
termcontract under the 23-percent nethod as foll ows:

(a) Add: gross receipts fromthe contract as determ ned

under the conpl eted contract nethod of accounti ng;
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(b) Less: direct costs allocated to the contract under
section 1.451-3(d)(5)(i), Inconme Tax Regs.;

(c) Less: indirect costs allocated to the contract under
section 1.451-3(d)(5)(i1), Inconme Tax Regs.;

(d) Less: period costs incurred in the year of conpletion
all ocated to the contract under section 1.451-3(d)(5)(iii),
| ncome Tax Regs.

I n conputing conbined taxable inconme, petitioners did not
make a reduction for period costs incurred prior to the year of
contract conpletion that had been allocated to the contract in
years prior to conpletion under section 1.451-3(d)(5)(iii),

I ncome Tax Regs. Respondent determ ned that petitioners
incorrectly conputed conbi ned taxabl e inconme under the 23-percent
method. In particular, respondent determ ned that petitioners,
in the year of conpletion of each |long-termcontract, were
required to aggregate all period costs allocated to the contract,
i ncl udi ng those deducted for prior years, and reduce conbi ned
taxabl e i ncone by the aggregated anount.

Respondent al so determ ned that GENDYN was not entitled to
deduct comm ssions on sales involving two ships because they did
not qualify as export property under section 993. 1In the
alternative, if the ships are found to qualify as export property
under section 993, respondent determ ned that petitioners
incorrectly conputed the conmm ssions attributable to the ships,

in the sane manner as descri bed above.
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Pant heon, Inc. (Pantheon), is a wholly owned donestic
subsidiary of GENDYN. Pelmar Co. (Pelmar) and Mrgas, |nc.
(Morgas), are wholly owned donestic subsidiaries of corporations
unrelated to petitioners. On May 7, 1976, Pantheon, Pel mar, and
Morgas formed the Lachmar Partnership (Lachmar), a general
partnership. Pantheon and Pel mar each owned 40 percent, and
Morgas owned the remai ning 20 percent of Lachmar. Lachmar was
organi zed for the purpose of purchasing, owning, and operating
two specialized vessels (LNG tankers) that were designed and
built for transoceanic transport of liquefied natural gas (LNG.

LNG i s made by cooling natural gas to a tenperature bel ow
m nus 256 degrees Fahrenheit. It is then transported at that
tenperature in special-purpose tankers. After delivery fromthe
tankers, the LNGis returned to a state in which it can be
di stributed through pipelines. The construction of LNG tankers
i ncor porates specialized and expensive technol ogy whi ch when
installed in a tanker renders it econom cally unusable for other
transportation purposes. Due to the cost to specially build them
and the lack of econom cally feasible convertibility, LNG tankers
are normally constructed for well-defined | ong-term projects, and
there is virtually no open market for LNG tankers.

There are four LNGtermnals within the conti guous United
States and one in Al aska, all of which are capable of |anding and
receiving the type of LNG tanker under consideration in this

case. Throughout the period under consideration, it was not
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economcally suitable to ship LNG between Al aska and the ot her
four donmestic |ocations. Throughout the period under
consideration, it was not economcally suitable to donestically
ship LNG where it is accessible in gas formthrough a pipeline.

Trunkline LNG Co. (Trunkline), a wholly owned subsidiary of
Pel mar’ s parent, was organi zed to purchase LNG from Al geria and
to arrange for its transportation to Lake Charles, Louisiana, for
U S distribution. On Septenber 17, 1975, Pelmar’s parent
entered a contract (LNG contract) with an Al gerian national gas
producer to purchase 7,700,000 cubic neters of LNG annually for
20 years. The purchaser was required to provide trans-Atlantic
transportation for 3,200,000 cubic neters of LNG each year. On
January 2, 1976, the contract rights and obligations were
assi gned to Trunkline.

Trunkline contracted with Lachmar (transportation contract),
on May 7, 1976, to transport LNG from Al geria to Louisiana over a
20-year period beginning in the first quarter of 1980. On My 7,
1976, Lachmar entered into two contracts with GENDYN for the
construction and purchase of two LNG tankers to transport the
LNG  Because of the conbined 60-percent control by Mrgas and
Pel mar, GENDYN did not control Lachmar, so the transactions
bet ween CGENDYN and Lachmar were on an armis-length basis. GENDYN
manuf actured the LNG tankers in the ordinary course of its
business for sale to Lachmar. The LNG tankers were to be

delivered on Decenber 4, 1979, and March 18, 1980. On May 7,
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1976, Lachmar entered into a contract with an affiliate of Morgas
to oversee the construction and then to maintain and operate the
LNG t ankers.

Bonds, guaranteed by the U S. Governnent, were issued by
Lachmar to finance the construction of the tankers, and the
Federal Governnent al so subsidized the construction of the
tankers. A portion of the subsidy was eventually repaid to the
Federal Governnent because one of the tankers was used for
donestic transportation. The tankers were delivered and
transferred to Lachmar on May 15 and Septenber 25, 1980. Morgas’
affiliate was prepared to begin transportation of LNG at the tine
of the tankers’ delivery.

To satisfy its obligations under the LNG contract, the
Al gerian national LNG conpany was to construct a term nal
facility for the tankers. For technical, financial, and
political reasons, the facility was not conpleted until the fal
of 1982, and the Al gerian conpany could not deliver sufficient
quantities of LNGto fulfill its obligations to Trunkline.
Accordingly, the initial uses of the LNG tankers outside the
United States were on Septenber 3 and Novenber 16, 1982,
respectively. Prior to that tinme, Lachmar bore the expense of
storing the tankers at various |ocations.

During 1980 through 1982, there was overcapacity in the
worl d market for LNG tankers, and Lachmar was able to find only

[imted use for the tankers prior to their use under the
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transportation contract. That use occurred between June and July
of 1981, when one of the tankers transported LNG from
Everett/Boston, Massachusetts, to El ba Island, Georgia. The LNG
being transported was originally fromAl geria. For that
transportation, Lachmar received gross conpensation of
$2, 038,468, which resulted in a gross profit of $588,228. The
$2, 038, 468 was paid $1,349,581 in 1981 and $688,887 in 1982. Due
to the donestic use of one of the tankers, Lachmar obtained an
exception fromthe Federal Governnent; otherw se it would have
risked losing all of its Governnent subsidies. The two tankers
made voyages between Al geria and Louisiana a total of four tines
during 1982 and seven tinmes during 1983 under the transportation
contract. Thereafter, the LNG and transportation contracts were
breached, and the tankers were stored in Virginia until 1988 and
1989, at which time they no | onger belonged to Lachmar and began
service transporting LNG in foreign conmerce.

On Lachmar’s Federal partnership returns, for purposes of
claimng credits and depreciation all owances, Lachmar reported
that one of the tankers was placed in service in 1980 and the
other in 1981. Respondent questioned the placed-in-service dates
reported by Lachmar, and after the tax audit, the parties agreed
t hat one tanker was placed in service on January 1, 1981, and the
other on July 1, 1981.

OPI NI ON
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The issues under consideration arise in connection with
GENDYN and its foreign sales corporations. One issue concerns
the manner in which petitioners conpute the anobunt of conm ssion
i nconme that may be deferred or excluded under the foreign sales
corporation statutes and regulations. That issue is one of first
i npression, involving the interpretation of certain statutes and
regul ations. The other issue concerns whether either of two
ships is export property under section 993(c)(1l) so as to enable
petitioners to include it in the conputation of conm ssion incone
under the foreign sales corporation statutes and regul ations. W
first consider the former issue.

| . Petitioners’ Treatnent of Period Costs in Conputing Conbi ned
Taxabl e | ncone

Petitioners were on the conpl eted contract nethod of
accounting for long-termcontracts for Federal incone tax
purposes. In the process of conputing corporate Federal incone
tax under the conpleted contract nethod, GENDYN, under section
1.451-3(d)(5)(iii), Incone Tax Regs., elected to expense rather
than capitalize certain period expenses. Normally, under the
conpl eted contract nethod, the incone and expenses connected with
| ong-termcontracts are not reported or clainmed until the
conpl etion of the contract.

In conputing the allowabl e anobunt of deferral or exclusion
of DI SC or FSC conmm ssion incone, petitioners did not include the

period costs that were deducted in prior years' donestic Federa
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i ncone tax conputations (prior year period costs). Instead, in
conputing the anount of foreign sales corporation conm ssion
incone to be deferred or excluded, petitioners used only the
period costs incurred in the year of conpletion (current period
costs) and allocated to the particular contract under section
1.451-3(d)(5)(iii), Inconme Tax Regs.

Respondent determ ned that petitioners’ approach resulted in
a permanent exclusion and/or distortion in the form of
exagger ated anounts of deferral or exclusion of DI SC or FSC
i ncome because of an understatenent of the amount of cost. The
addi tional deferral or exclusion clainmed by petitioners, in
respondent’'s view, does not harnonize with Congress' intent. The
parties, to a great degree, rely on the sane statutes and
regul ations but arrive at opposite conclusions. First, we

anal yze the pertinent statutory and regulatory material .

A.  Statutory Backqground and Franmework for DISC s and FSC s

In 1971, Congress enacted® the DI SC provisions* as a tax
i ncentive to encourage and increase exports. The |legislation
al l oned donestic corporations to defer taxes on a significant
portion of profits fromexport sales simlar to the tax benefits

avai l abl e to corporations manufacturing abroad through foreign

3 Revenue Act of 1971, Pub. L. 92-178, sec. 501, 85 Stat.
497, 535.

4 Secs. 991-997.
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subsidiaries. H Rept. 92-533, at 58 (1971), 1972-1 C. B. 498,
529; S. Rept. 92-437, at 90 (1971), 1972-1 C.B. 559, 609. A
donmestic corporation that conducts its foreign operations through
a foreign subsidiary generally does not pay donestic Federal tax
on the income fromthose operations until the subsidiary's incone
is repatriated to the donmestic parent.

In 1984, Congress enacted the FSC provisions® to replace and
cure sonme shortcomngs in the DI SC provisions. Deficit Reduction
Act of 1984, Pub. L. 98-369, sec. 801(a), 98 Stat. 494, 990; S.
Rept. 98-169, at 636 (1984). Under the FSC provisions, a
t axpayer may permanently avoid Federal inconme tax on a portion of
its profits on qualifying export sales.

The DI SC and FSC provisions reallocate i ncone generated by
export sales fromthe parent corporation to its DI SC or FSC.
DISC s are generally not subject to tax. Sec. 991. However, the
parent corporation is taxed on a specified portion of the DI SC

profits as a deened distribution. Sec. 995; L & F Intl. Sales

Corp. v. United States, 912 F.2d 377, 378 (9th Gr. 1990). The

remai ning profits are tax-deferred until distributed
(repatriated) to the parent or until the corporation ceases to
qualify as a DISC. Secs. 995(a) and (b) and 996(a)(1). The FSC
provi sions permanently exenpt a portion of FSC profits fromtax.

Sec. 923(a). The anmpunt of the deferral or exenption is in

5 Secs. 921-927.
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controversy here. For purposes of this case, the D SC and FSC
provisions are generally simlar, and the parties do not argue
that the outcone should vary dependi ng on which of the provisions
apply.

The focus here is whether petitioners must consider period
costs attributable to the gross receipts fromexport sales of the
foreign sales corporation, even though the period costs were
deducted in prior years. There is a direct relationship between
the quantity of DI SC income and the tax benefit available to a
donmestic corporation under the DI SC provisions. The greater the
costs allocated to export sales, the | ower the conbi ned taxable
inconme attributable to the DI SC or FSC, and thus the smaller the
tax deferral or exclusion.

Ordinarily, taxpayers seek ways to reduce the anmount of
their reportable income, such as by neans of deductions. In
conputing conbi ned taxable incone (CTI) of a foreign sales
corporation, however, taxpayers benefit where the anmount of
export sales is larger or maxim zed to take advantage of the
congressional ly intended deferral or exclusion of incone. W are
therefore presented wth the somewhat unusual circunstance where
petitioners argue that the anmount of income should be |arger, and
respondent argues it should be smaller. Petitioners assert that
t hey should not be required to reduce CTlI by the portion of their

costs that was deducted in prior years.
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B. Allocation of Incone From Export Sales to DI SC s

1. St at ut ory Requi r enent

Under the DI SC provisions, Congress created interconpany
pricing rules for the purpose of Iimting the anpount of incone
that the parent can allocate to the DISC and thereby limting the
anount of tax incentive by neans of inconme deferral. The pricing
rules provide for the price at which the parent corporation is
deened to have sold its products to the DI SC, regardless of the

price actually paid. Bently Labs., Inc. v. Conm ssioner, 77 T.C.

152, 163 (1981). Section 994(a) provides three alternative
pricing nmethods for DISCs: (1) 4 percent of qualified export
recei pts on the sale of export property; (2) 50 percent of the
conbi ned taxable incone of the DISC and its related supplier (the
parent corporation); or (3) the arms-length price, conputed in
accordance with section 482.° Taxpayers may use the nethod that
produces the | argest anount of incone allocation to the DI SC s.
Simlarly, section 925 provides three pricing nmethods for FSC s:
(1) 1.83 percent of foreign trading gross receipts; (2) 23
percent of conbi ned taxable inconme; and (3) the arm s-length
price, conputed in accordance wth section 482. Sec. 925(a).

The CTlI nethods are at issue in this case.

6 Under the first two nethods, the DISCis entitled to
i nclude 10 percent of its export pronotion expenses as additional
taxabl e inconme. Sec. 994(a)(1l) and (2); sec. 1.994-1(a)(1),
| ncome Tax Regs.
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The parent corporation either sells its product to the DI SC

for resale in foreign markets, a buy-sell DI SC, or pays a

comm ssion to the DISC for selling goods in foreign nmarkets, a

comm ssi on DI SC. Br own- Forman Corp. v. Conm ssioner, 94 T.C

919, 926 (1990), affd. 955 F.2d 1037 (6th GCr. 1992). The DI SC
inthis case is a commssion DI SC. Although the section 994(a)
pricing rules literally apply only to a buy-sell DI SC, they have
been adopted for conm ssion DISC s pursuant to statutory
authority granted to the Secretary. Sec. 994(b)(1); sec. 1.994-
1(d)(2) (i), Income Tax Regs.; see sec. 925(b)(1); sec. 1.925(a)-
1T(d) (2), Tenporary Incone Tax Regs., 52 Fed. Reg. 6447 (Mar. 3,
1987). In the case of a comm ssion DI SC, CTlI is conputed using
the gross receipts on the sale, |ease, or rental of the property
on which the comm ssions arose. Sec. 993(f).

2. Requl at ory Requi r enent

CTl equals the excess of the DISC s gross receipts from
export sales over the total costs of the D SC and the parent that
relate to the DISC s gross receipts. Sec. 1.994-1(c)(6), Inconme
Tax Regs.; see sec. 1.925(a)-1T(c)(6)(i), Tenporary |ncone Tax
Regs., 52 Fed. Reg. 6446 (Mar. 3, 1987). Section 1.994-1(c)(6),
| ncone Tax Regs., provides rules for determ ning which costs
relate to export sales:

In determ ning the gross receipts of the DI SC and the

total costs of the D SC and rel ated supplier which

relate to such gross receipts, the follow ng rules
shal | be appli ed:
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(1) Subject to subdivisions (ii) through (v) of
t hi s subparagraph, the taxpayer's nethod of accounting
used in conputing taxable inconme will be accepted for
pur poses of determ ning anounts and the taxable year
for which itens of inconme and expense (including
depreciation) are taken into account. * * *

(i1) Costs of goods sold shall be determned in
accordance with the provisions of section 1.61-3
[Income Tax Regs.]. See sections 471 and 472 and the
regul ati ons thereunder with respect to inventories.

* * %

(1i1) Costs (other than cost of goods sold) which
shall be treated as relating to gross receipts from
sal es of export property are (a) the expenses, |osses,
and ot her deductions definitely related, and therefore
al l ocated and apportioned, thereto, and (b) a ratable
part of any other expenses, |osses, or other deductions
whi ch are not definitely related to a class of gross
i ncome, determned in a manner consistent with the
rules set forth in section 1.861-8 [Incone Tax Regs.].

See sec. 1.925(a)-1T(c)(6)(iii), Tenporary Incone Tax Regs., 52
Fed. Reg. 6446 (Mar. 3, 1987).

3. Application of Requlations by the Parties

Petitioners contend that subdivision (i) of the regulation
requi res the conputation of CTl in accordance with the nethod
they use to account for donestic taxable income. Section 1.451-
3(d)(5)(iii), Income Tax Regs., permts a variation fromthe
conpl eted contract nethod for electing taxpayers to currently
deduct period costs even though the related incone is not
reportable until a later taxable year when the contract is
conpleted. Due to their election to currently deduct period
costs, petitioners argue that, in the year of contract

conpl etion, they should not be required to reduce foreign gross
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recei pts by period costs that were deducted in conputing prior
years' incone taxes. Because they cannot deduct prior year
period costs in the years in issue, petitioners contend that
t hose period costs need not be utilized in conputing CTI
Conversely, respondent argues that, in accord with the
congressional intent as reflected in the |legislative history, the
regul ations require a taxpayer to account for all costs that
relate to export sales, including period costs deducted in prior
years. Respondent further argues that petitioners' accounting
met hod and any perm ssible variations therefromdo not control in
determning the statutory limtations for conmputing CTI. W
agree with respondent.

C. \Vether Section 1.994-1(c)(6), Incone Tax Regs., Is a
Reasonable Interpretation of the Statute

The regulation in controversy was intended to define the
statutory phrase "conbi ned taxable incone". That phrase is not
defined in the Internal Revenue Code. The regul ation pronul gated
by the Secretary is couched in broad terns, |eaving roomfor the
parties to advance differing interpretations. |In this regard,
petitioners have not questioned the validity of the regulation
under consideration. The regulatory fornula for CTlI is the
"excess of the gross receipts * * * over the total costs * * *
which relate to such gross receipts.” Sec. 1.994-1(c)(6), I|ncone
Tax Regs. The regulation also provides that the taxpayer may in

certain circunstances use the sane nethod of accounting in
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conputing CTl as used during the taxable year for which CTI is
being conputed. Sec. 1.994-1(c)(6)(i), Inconme Tax Regs.

The term"total costs" is anbiguous and does not delineate
whet her the "total" is for the year, as petitioners contend, or
all costs relating to the gross receipts, including those
incurred and deducted in a prior year. Accordingly, petitioners
and respondent are both placed in the position of advancing, for
purposes of this litigation, their respective interpretations of
t he | anguage of the regul ation.

Normal Iy, we defer to regulations which “inplenent the

congressi onal mandate in sone reasonable manner.” United States

v. Vogel Fertilizer Co., 455 U. S. 16, 24 (1982) (quoting United

States v. Correll, 389 U S. 299, 307 (1967)); Rowan Cos., Inc. V.

United States, 452 U S. 247, 252 (1981); National Muffler Dealers

Association, Inc. v. United States, 440 U S. 472, 476 (1979).°

" The deference given to a regul ati on depends on the source
of authority under which the Secretary pronmulgated it. Less
deference is given to a regulation pronul gated under the general
authority of sec. 7805(a), an interpretative regulation, and
greater deference to a regul ation pronul gated under a specific
statutory grant of authority, a legislative regulation. United
States v. Vogel Fertilizer Co., 455 U S. 16, 24 (1982).

Pursuant to sec. 994(b) (1), the Secretary issued sec. 1.994-
1(d), Income Tax Regs., which subjects commssion DISC s to the
pricing rules set forth in sec. 994(a). See sec. 1.925(a)-1T(d),
Tenporary Income Tax Regs., 52 Fed. Reg. 6447 (Mar. 3, 1987).
Sec. 1.994-1(d)(2), Income Tax Regs., refers to par. (c) of that
regul ation for the proper nethod to apply the pricing rules.
However, that reference may not automatically make par. (c) a
| egi sl ative regul ati on when applied to comm ssion DI SC s.
Congress did not specifically grant the Secretary authority to
pronmul gate regul ations with regard to buy-sell DI SC s.

(continued. . .)
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Respondent's litigating position is not afforded any nore
deference than that of petitioners. By way of exanple, proposed
regul ati ons and revenue rulings are generally not afforded any
nmore wei ght than that of a position advanced by the Comm ssi oner

on brief. Laglia v. Conm ssioner, 88 T.C. 894, 897 (1987);

Estate of Lang v. Conm ssioner, 64 T.C 404, 407 (1975), affd. in

part and revd. in part 613 F.2d 770 (9th G r. 1980). That is
especially so here, where respondent did not publish her position
prior to this controversy. Accordingly, we proceed to decide
whi ch party's approach harnonizes with the statutory intent.
Section 994(a)(2) presents the sonmewhat anbi guous and
conpl etely undefined term "conbi ned taxable incone."” The
regul ation in question does not conflict wth the | anguage of the
statute it interprets. |In addition, the regulatory definition of
costs related to export sales is consistent with | egislative
hi story, which states:
t he conbi ned taxable income * * * would be determ ned
by deducting fromthe DISC s gross receipts the related
person's cost of goods sold with respect to the

property, the selling, overhead and adm nistrative
expenses of both the DI SC and the rel ated person which

(...continued)
Subdivision (iii) of sec. 1.994-1(c)(6), Incone Tax Regs.,
applies equally to buy-sell DI SC s and conm ssion DI SC s.
Accordingly, portions of the regulation in question may be
| egislative or interpretative or a mx of |egislative and
interpretative elenents. The parties’ disagreenent, however,
does not focus on the source of the Government's authority for
i ssuance of the regulation in question, and it is unnecessary to
deci de whether the regulation in question is interpretative,
| egislative, or a mxture of both.
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are directly related to the production or sale of the
export property and a portion of the related person's
and the DISC s expenses not allocable to any specific
itemof incone, such portion to be determ ned on the
basis of the ratio of the conbined gross incone from
the export property to the total gross incone of the
rel ated person and the DISC. [Fn. ref. omtted;
enphasi s added. ]

H. Rept. 92-533, at 74 (1971), 1972-1 C.B. 498, 538; S. Rept. 92-
437, at 107 (1971), 1972-1 C. B. 559, 619. The regulation in

i ssue defines an anbi guous termand refl ects congressional intent
as to the types of costs taxpayers nust allocate to export sales
in calculating CTl. Thus, the regulatory definition of CTlI in
section 1.994-1(c)(6), Inconme Tax Regs., is a reasonable
interpretation of section 994.

D. Interpretation of the Requlatory Definition of "Conbined
Taxabl e | ncone"

Regul ations that are valid exercises of the powers of the

Secretary have the force and effect of law SimA T, USA Ltd.

v. Conmm ssioner, 98 T.C 187, 198 (1992). The rules for

interpreting a valid regulation are simlar to those governing

the interpretation of statutes. KCMC, Inc. v. FCC, 600 F.2d 546,

549 (5th Gr. 1979); Intel Corp. & Consol. Subs. v. Conm ssioner,

100 T.C. 616, 631 (1993), affd. 67 F.3d 1445 (9th Cr. 1995).
When construing a statute, or in this case a regulation, we are
to give effect to its plain and ordinary neaning unless to do so

woul d produce absurd results. Geen v. Bock Laundry Mach. Co.,

490 U. S. 504, 509 (1989); Exxon Corp. v. Conm ssioner, 102 T.C




- 24 -
721 (1994). The nost basic tenet of statutory construction is to

begin with the | anguage of the statute itself. United States v.

Ron Pair Enters., Inc., 489 U S. 235, 241 (1989). Wen the plain

| anguage of the statute is clear and unanbi guous, that is where
the inquiry should end. 1d. Were a statute is silent or
anbi guous, we look to legislative history to ascertain

congressional intent. Peterson Marital Trust v. Conm Ssioner,

102 T.C. 790, 799 (1994), affd. 78 F.3d 795 (2d Cir. 1996). W
apply these rules to interpret the regul ati ons pronul gated under
section 994.

An integral part of calculating CTl is determ ning the costs
of the export sales. Sec. 1.994-1(c)(6), Incone Tax Regs. The
regul ati ons under section 994 require taxpayers to account for
the "total costs"” related to export sales. Sec. 1.994-1(c)(6),

I ncone Tax Regs.; see sec. 1.925(a)-1T(c)(6)(ii), Tenporary

| ncone Tax Regs., 52 Fed. Reg. 6446 (Mar. 3, 1987). Total costs
i nclude costs that definitely relate to the export sales and a
ratabl e share of costs that do not definitely relate to any cl ass
of gross incone. Sec. 1.994-1(c)(6)(iii), Income Tax Regs.; see
sec. 1.925(a)-1T(c)(6)(iii)(D), Tenporary Inconme Tax Regs.,

supra. Thus, taxpayers nust allocate their costs between export
sal es and donestic sales to conpute CTI. Sec. 1.994-
1(c)(6)(iii), Inconme Tax Regs.; see sec. 1.925(a)-

1T(c)(6)(i1i)(D), Tenporary Inconme Tax Regs., supra.
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Rat her than creating a new nethod of cost allocation within
the DI SC provisions, Congress intended that taxpayers use the
met hod for allocating costs under section 1.861-8, |Incone Tax
Regs. The intended nethod for allocating expenses in the CTI
conput ati ons appears consi stent throughout the |egislative
hi story of the DI SC provisions, which states:

t he conbi ned taxable income fromthe sale of the export
property is to be determ ned generally in accordance
with the principles applicable under section 861 for
determ ning the source (wthin or without the United
States) of the incone of a single entity with
operations in nore than one country. These rules
generally allocate to each item of gross incone all
expenses directly related thereto, and then apportion
ot her expenses anong all itens of gross incone on a
ratable basis. * * * [Enphasis added.]

H Rept. 92-533, supra at 74, 1972-1 C. B. at 538; accord S. Rept.
92-437, supra at 107, 1972-1 C. B. at 619. Consistent with

| egi sl ative history, the regulations provide that taxpayers nust
al |l ocate and apportion their costs (other than costs of goods
sold) "in a manner consistent with the rules set forth in §
1.861-8." Sec. 1.994-1(c)(6)(iii), Inconme Tax Regs.; see sec.
1.925(a)-1T(c)(6)(i1i)(D), Tenporary Inconme Tax Regs., supra.

In general, section 1.861-8, Incone Tax Regs., provides
geographic sourcing rules to allocate and apporti on expenses
between the United States and foreign countries. It also
provides rules for determ ning taxable income fromspecific
activities and for allocating incone and deductions to those

activities under other sections of the Code referred to as
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"operative sections". Sec. 1.861-8(a)(1),(f)(1)(i)-(vi), Inconme
Tax Regs. Operative sections define the categories of incone
bet ween whi ch taxpayers nust allocate their deductions and gross
i ncone.
Section 994 is an operative section wherein incone is
grouped into two categories; i.e., inconme fromexport sales,

referred to as the statutory grouping, and all renaining gross

incone, referred to as the residual grouping. St. Jude Medical,

Inc. v. Conmm ssioner, 97 T.C 457, 465 (1991), affd. in part and

revd. in part and remanded 34 F.3d 1394 (8th Cr. 1994); sec.
1.861-8(f)(1)(iii), Inconme Tax Regs. Under section 1.861-8,

I ncone Tax Regs., taxpayers nust allocate their deductions to a
class of gross incone and, then, if necessary to nake the
determ nation required by the operative section, apportion the
deductions within the class of gross incone between the statutory
and residual groupings. Sec. 1.861-8(a)(2), Incone Tax Regs.
The apportionnment nust be acconplished in a manner that reflects
to a "reasonably close extent"” the factual relationship between
t he deduction and the incone grouping. Sec. 1.861-8(c)(1),

| ncome Tax Regs.

Simlar to the related costs definition in section 1.994-
1(c)(6)(iii), Incone Tax Regs., section 1.861-8, |Incone Tax
Regs., requires allocation of deductions to definitely rel ated
cl asses of gross inconme. Any deductions that do not definitely

relate to a class of gross incone are ratably apportioned to al
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gross incone based on the ratio of gross incone fromeach class
to the taxpayer's total gross inconme. Sec. 1.861-8(a)(2),
(b)(1), and (c)(3), Income Tax Regs. A cost is "definitely
related"” to a class of gross incone if it is incurred as a result
of, or incident to, an activity or in connection with property
fromwhich that class of gross incone is derived. Sec. 1.861-
8(b)(2), Inconme Tax Regs. In general, period costs benefit and
relate to the taxpayer's business as a whole and are not i ncident
to or necessary for the performance of a particular contract.

McMaster v. Commi ssioner, 69 T.C 952, 955 (1978). Thus, period

costs are costs that do not definitely relate to any cl ass of
gross incone, as defined by sections 1.994-1(c)(6)(iii) and
1.861-8, Income Tax Regs., and nust be ratably apportioned to al
gross i ncone.

Additionally, section 1.861-8, |Incone Tax Regs., does not
di stingui sh period costs fromother costs that relate to export
sales. Furthernore, section 1.861-8, Incone Tax Regs., does not
excuse taxpayers fromallocating costs to a class of gross incone
unl ess the costs are definitely related to another class of gross
i ncone. Section 1.861-8(a)(2), Incone Tax Regs., provides:
“Except for deductions, if any, which are not definitely related
to gross inconme * * * and which, therefore, are ratably
apportioned to all gross incone, all deductions of the taxpayer
* * * nmust be so allocated and apportioned.” Thus, consistent

with the section 994 regul ations, section 1.861-8, |ncone Tax
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Regs., requires taxpayers to prove that the prior year period
costs definitely relate to gross incone froma source other than
export sales, which petitioners have failed to do, to avoid
having to account for those costs in determ ning CTI

The regul ati ons under section 994, which incorporate section
1.861-8, Incone Tax Regs., are consistent with the statutory
intent and legislative history. By requiring taxpayers to
account for all costs incurred to produce export property in
calculating CTl, the regulations Iimt the deferral or exclusion
of income to the actual inconme fromforeign sales after
considering "total costs”". In addition, the regulations do not
permt the exclusion of any particular costs, such as prior year
period costs, fromthe conputation of CTlI, unless the costs
definitely relate to a class of gross inconme other than export
sales. Sec. 1.994-1(c)(6), Incone Tax Regs.; sec. 1.925(a)-
1T(c)(6)(iii), Tenporary Inconme Tax Regs., supra.

Implicit in petitioners' position that they are foll ow ng
the conpleted contract nmethod is that the total costs are only
those clained in the conputation year. Petitioners do not
provide us with a | ogical or reasonable definition of "total
costs" and/or "related costs" that would harnonize with the
statutory limtation intended by Congress. Nor have petitioners
shown that the prior year period costs definitely relate to a
cl ass of gross incone other than export sales. It has not been

argued that the prior year period costs are unrelated to
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petitioners' export sales. In addition, petitioners previously
allocated the prior year period costs to particular export sales
contracts as they accrued. Thus, we find that the regulatory
definition of related costs includes prior year period costs that
have previously been deducted. Petitioners nust account for both
current and prior year period costs in determning their CTI

E. The Effect of the Taxpayer's Method of Accounting on the
Comput ati on of Conbi ned Taxabl e | ncome

Petitioners also argue that they are properly applying their
met hod of accounting by not reducing CTl by prior year period
costs. Rather than suggesting an alternative definition of total
costs that excludes prior year period costs, petitioners rely on
subdi vision (i) of section 1.994-1(c)(6), Income Tax Regs. That
subdi vision permts taxpayers to use their nornmal nethod of
accounting in conputing CTl. Petitioners interpret that
regulation to require taxpayers to conpute CTl in accordance with
their method of accounting. Accordingly, petitioners contend
that whether costs related to export sales, as defined in section
1.994-1(c)(6)(iii), Incone Tax Regs., are allocable to those
export sales for purposes of determ ning CTl depends on their
accounti ng met hod.

Section 1.994-1(c)(6) (i), Inconme Tax Regs., provides:

(i) Subject to subdivisions (ii) through (v) of
t hi s subparagraph, the taxpayer's nethod of accounting

used in conputing taxable inconme will be accepted for
pur poses of determ ning anounts and the taxable year
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for which itens of inconme and expense (including
depreci ation) are taken into account. * * *

See sec. 1.925(a)-1T(c)(6)(iii)(A, Tenporary Incone Tax Regs.,
supra. Use of the taxpayer's accounting nmethod is expressly
subject to subdivision (iii)'s definition of related costs that
t axpayers nust take into account in calculating CTI. Sec. 1.994-
1(c)(6) (i), Income Tax Regs.; see sec. 1.925(a)-1T(c)(6)(iii)(D),
Tenporary |Incone Tax Regs., supra. Thus, section 1.994-
1(c)(6)(iii), Inconme Tax Regs., defines the costs related and
allocable to petitioners' export sales; such costs are not
defined by petitioners' nethod of accounting.

In addition to their m splaced reliance on subdivision (i)
of section 1.994-1(c)(6), Inconme Tax Regs., petitioners also
assert that section 1.861-8, Inconme Tax Regs., supports their
position that they are not required to account for prior year
period costs. As stated above, Congress intended taxpayers
exporting through DISC s to allocate their incone and costs to
export sales pursuant to the requirenents of section 1.861-8,

I ncone Tax Regs. Rather than address the substantive allocation
requi renents of section 1.861-8, Inconme Tax Regs., as descri bed
above, petitioners again concentrate their argunent on their
accounting nmethod. Petitioners argue that section 1.861-8,

| ncone Tax Regs., requires that the principles of annual
accounting apply to inconme and cost allocations. Petitioners

deducted the period costs in prior years in accordance with the
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conpl eted contract nethod. Therefore, petitioners contend that
requiring themto account for the prior year period costs in the
year of contract conpletion to conpute CTl is inconsistent with
the principles of annual accounti ng.

Under the principles of annual accounting, a transaction
must be accounted for under the taxpayer's nethod of accounting

on the basis of the facts in the year the transaction occurs.

Security Flour MIIs Co. v. Comm ssioner, 321 U S. 281 (1944);

Burnet v. Sanford & Brooks Co., 282 U S. 359 (1931); Landreth v.

Conmm ssioner, 859 F.2d 643 (9th G r. 1988), affg. in part, revg.

in part, and remanding T.C Meno. 1985-413. Section 461(a)
requires that a deduction be taken in the taxable year that is
proper under the taxpayer's nethod of accounting.

The conpl eted contract nethod requires incone and deductions
fromlong-termcontracts to be reported in the year in which the
contracts are conpleted. Sec. 1.451-3(d)(1), Incone Tax Regs.
However, section 1.451-3(d)(5)(iii), Income Tax Regs., provides a
variation or exception to the requirenent that deductions be
deferred. A current deduction is allowed, at the taxpayer's

el ection, for period costs. Texas Instrunents Inc. V.

Comm ssioner, T.C Meno. 1992-306; sec. 1.451-3(d)(5)(iii),

| ncone Tax Regs. Period costs include marketing and selling
expenses, distribution expenses, general and adm nistrative
expenses attributable to the performance of services that benefit

the taxpayer's activities as a whole, casualty | osses, certain
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pension and profit-sharing contributions, and costs attri butable
to strikes, rework | abor, scrap, and spoilage. Sec. 1.451-
3(d)(5)(iii), Income Tax Regs.

Petitioners' use of the conpleted contract nethod of
accounting to report incone and deductions for their |ong-term
contracts has not been questioned. This nmethod of accounting
provi des an alternative to the annual accrual method of
accounting for long-termcontracts for which the ultimte profit
or loss is not ascertainable until the contract is conpleted.

See RECO Indus., Inc. v. Conm ssioner, 83 T.C. 912, 921 (1984).

The nmethod all ows a taxpayer to account for the entire result of
a long-termcontract at one tine. 1d. The purpose of the
conpl eted contract nethod is to match the costs of generating
incone with the inconme produced. |In this case, however
petitioners try to use the conpleted contract method to avoid the
mat chi ng of costs with inconme from export sales for purposes of
conputing CTl as required by the regul ati ons under sections 994
and 925. As a result, petitioners did not subtract all the costs
related to their export sales as defined in section 1.994-
1(c)(6)(iii), Inconme Tax Regs., fromthe export income that the
expendi t ures gener at ed.

The conpl eted contract nethod of accounting does not
necessarily conflict with requiring taxpayers to account for al
related period costs in determning CTl. The conpleted contract

met hod is an accounting nmethod that allocates to a particul ar
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taxabl e year the itens of incone and expenses that nust be
reported within that year. It is relevant only to the timng of

deducti ons and i ncone recognition. RECO Indus., Inc. v.

Conm ssi oner, supra at 922. Like other accounting nethods, the

conpl eted contract nethod relies on other sections of the Code,
such as the DI SC provisions, to determ ne the anmpbunt of incone to
be recogni zed and the anmount of all owabl e deductions. The
pur pose of the pricing rules in the DI SC provisions is to
determ ne the anmount of incone that taxpayers engaged in export
activities nust recogni ze and the anount of incone that is tax
deferred. The conpleted contract nethod has a different purpose.
It determ nes the taxable year in which a related supplier
recogni zes the incone attributable to export sales, the amount of
i ncone to be recogni zed havi ng been determ ned by the DI SC
provi sions. Thus, the variations or exceptions to the conpleted
contract nethod here do not govern which costs are allocable to
| ong-term export contracts for purposes of determ ning CTI

In addition, requiring taxpayers to account for prior year
period costs in calculating CTl does not interfere with the
current deduction allowed for period costs under the conpleted
contract nmethod. Petitioners' interpretation of the conpleted
contract nethod gives taxpayers benefits in addition to their
ability to currently deduct period costs. There is no indication
that Congress intended the Ilimtation on deferral or exclusion to

pronote foreign exports to include a double or extra benefit only
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for those taxpayers on the conpleted contract nethod who el ected
to deduct period costs on an annual basis.

Accepting petitioners' argunent woul d nean that taxpayers
usi ng the conpl eted contract nethod of accounting would cal cul ate
their CTlI in accordance with section 1.451-3, Incone Tax Regs.,
as opposed to the regul ati ons under sections 994 and 925. Under
section 1.861-8, Incone Tax Regs., the costs to be allocated are
defined by the operative section which references that
regul ation. Thus, we ook to sections 994 and 925 and the
related regulations to determ ne which costs are allocable to
export sales for purposes of determining CTlI, not the regul ations
under section 451 as petitioners contend. Although period costs
are not required to be allocated to |ong-termcontracts for cost-
deferral purposes under section 1.451-3(d)(5)(iii), Incone Tax
Regs., sections 994(a) and 925(a) and the rel ated regul ati ons
require that all costs, including prior year period costs, be
accounted for in determ ning CTI

Requiring petitioners to account for all period costs in
determining CTlI is consistent with the conpleted contract nethod
of accounting. Allow ng taxpayers to use their normal mnethod of
accounting to conpute CTl does not necessarily cede to the
accounti ng net hodol ogy the conputation of the limtation of the
benefit to be generated by foreign exports. Petitioners nust

account for all related costs, including period costs, of both
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current and prior years in determning their CTl fromexport sales.

1. Requl atory Definition of "Export Property"

Petitioners manufactured two specialized vessels that were
designed and built for transoceanic transport of |iquefied
natural gas. The tankers were manufactured under contract for
sale to a conpany for direct use outside the United States.

After the conpletion, but before the tankers could be used for
forei gn purposes, unforeseen del ays caused sone donestic use of
one of the tankers. The delay al so caused both tankers not to be
used in foreign commerce prior to 1 year after their sale.

In order for petitioners' DISCto retain its statutory
status, 95 percent of its gross receipts nust consist of
qualified export receipts. Sec. 993(e). Qualified export
recei pts include gross receipts fromthe sal e, exchange, or other
di sposition of export property. "Export property" is statutorily
defined, in pertinent part, as "property * * * manufactured * * *
in the United States by a person other than a DISC, * * * held
primarily for sale, * * * in the ordinary course of trade or
business * * * for direct use, consunption, or disposition
outside the United States”. Sec. 993(c)(1).

The regul ations in connection with the definition of "export
property"” provide for a "destination test". Property satisfies
the destination test "only if it is * * * directly used * * *

outside the United States * * * by the purchaser * * * within 1
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year after such sale". Sec. 1.993-3(d)(2)(i)(b), Incone Tax
Regs. Petitioners contend that the destination test of the
regulation is not a proper interpretation of the statutory
provi sion and hence is invalid.
We have al ready addressed the destination test and found

valid section 1.993-3(d)(2)(i)(b), Incone Tax Regs., in SimAir

USA, Ltd. v. Conm ssioner, 98 T.C 187, 190-197 (1992). There is

nothing in petitioners' argunment here that would warrant a change
i n our reasoning or conclusion concerning the validity of that
aspect of the DI SC regul ations. Petitioners also raise factual

di stinctions between this case and SimAir. Factual differences
bet ween cases, however, do not address the question of whether a
particular regulation is a proper interpretation of a statutory
provi si on.

Petitioners also argue that they should be relieved of the
1-year destination requirenent because of the unforeseen factual
circunst ances that caused themnot to neet the regulation's
requi renent. The taxpayer in SimAr nmade a simlar argunent
that was rejected. 1d. at 197-198. Once a regulation is found
valid, it has the force and effect of law. That |law (both the
statute and the regulation in question here) does not provide any
exception for reasonabl e delay or unforeseen events. Nor is
there roomto interpret the statute or regulation to permt

petitioners' factual circunstances different treatnent by neans
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of a waiver or exenption fromthe requirenent under
consi derati on.

Petitioners also question the validity of other subparts of
t he export property regulation, but we find it unnecessary to
consider that and other positions of the parties because
petitioners' failure to satisfy the 1-year test is dispositive of
this issue.

To reflect the foregoing,

An appropriate order will be

i ssued reflecting the resol ution of

the foreign issues in controversy.




