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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
CERBER, Judge: In a notice of deficiency addressed to

petitioner, respondent determ ned deficiencies and penalties as

foll ows:
Penal ty
Year Defi ci ency Secti on 6663
1993 $8, 798 $6, 599
1994 34, 661 25, 996

1995 38, 206 28, 655
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After concessions,! the issue for our consideration is
whet her petitioner is liable for fraud penalties under section
66632 for the 1993, 1994, and 1995 tax years.

FI NDI NGS OF FACT®

Petitioner is a Florida corporation, with its princi pal
pl ace of business in Lakeland, Florida. Petitioner was
i ncorporated on August 11, 1977, but was inactive until 1981 or
1982. Petitioner was admnistratively dissolved on Septenber 26,
1997, for failing to file its annual report and is no | onger in
busi ness. Gegory CGolden (M. CGolden) is petitioner’s president
and sol e sharehol der.

During the years at issue, petitioner was engaged in a
transportation business. Petitioner entered into contracts with
conpani es such as International Mnerals & Chem cal Corp. (IM),
Florida Favorite Fertilizer, and United Road Builders to

transport goods and materials for them Petitioner’s primry

Y During trial, petitioner conceded all of the unreported
i ncome and over stated expense issues, thereby conceding the tax
deficiencies of $8,798, $34,661, and $38,206 in the 1993, 1994,
and 1995 tax years, respectively. In his brief, respondent
stated that petitioner conceded the tax deficiencies in the
amounts of $6,599, $25,996, and $28, 655 for the tax years at
i ssue. These anounts, however, are incorrect, as they represent
the sec. 6663 penalties and not the deficiencies.

2 Section references are to the Internal Revenue Code in
effect for the years at issue, and Rule references are to the Tax
Court Rules of Practice and Procedure.

3 The stipulation of facts and exhibits attached thereto are
i ncorporated herein by this reference.
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custoner was I MC, for which petitioner haul ed |inestone.
Petitioner had an arrangenent with a pool of drivers whomit
treated as independent contractors. These drivers generally used
their owm trucks to transport a given | oad of goods. However,

M. Colden owned sone trailers that he sonmetines rented to the
drivers.

When petitioner’s contract customers had materials to be
transported, petitioner would assign drivers to the job, and the
drivers would transport the materials. The contracting conpanies
woul d pay petitioner for the transportation service, and
petitioner would, in turn, pay the drivers for their services.
The anobunt paid by petitioner to the drivers was a netted anount.
The gross anount received by petitioner wwth respect to the | oads
transported by the drivers was netted by deductions for: (1) A
br okerage comm ssion charged by petitioner and (2) certain
expenses for worker’s conpensation, liability insurance, fuel
costs, trailer rental, and collision insurance.

M. Gol den maintained petitioner’s books and records for the
years at issue. M. CGolden graduated from high school but never
t ook any accounting or college-level courses. Anobngst the
records maintained was a | edger reflecting the activity of each
truck for a particular time period. The |edger for 1993,
however, had been discarded by M. CGolden. The |edgers for the

1994 and 1995 tax years |ist the nunber of |oads each truckdriver
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transported within the period, the gross anmount earned with
respect to the |l oads transported within the tinme period, and the
anount deducted fromthe gross anount earned for worker’s
conpensati on, brokerage comm ssion, liability insurance, trailer
rental, collision insurance, and fuel costs. Each | edger sheet
devoted one line to a driver. There are columms along the top of
each | edger sheet that include information such as the gross
anount received fromIMC or other conpanies and the expenses or
br oker age comm ssion that was deducted by petitioner.

Because each paynent a driver received for transporting a
| oad(s) was reduced by sone or all of these expenses, the checks
received by the drivers frompetitioner were for net proceeds.
For exanple, during the week of January 17, 1994, driver nunber
12 hauled 16 loads for IMC. |MC paid petitioner $1,136.90
($816.90 for the | oads that driver nunber 12 transported plus a
$320 fuel service charge). Petitioner then deducted $110 for
wor ker’ s conpensation, $57 for its brokerage conm ssion, $135.50
for liability insurance and $242.65 for fuel. Petitioner issued
a check to driver nunber 12 for $591.75.

The anpbunts that petitioner deducted fromthe drivers’
checks for various expenses were marked up fromthe actual
expenses that petitioner incurred. Thus, in the exanple above,

t he worker’s conpensation insurance, the liability insurance, and
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the fuel all cost petitioner less than what it charged the
drivers.

During the years at issue, petitioner did not have any
operating assets other than cash in a checking account. M.
ol den and his wife, Phyllis, were the only ones with signatory
authority on petitioner’s checking account. Checks that cane in
fromcontracting conpanies such as | MC and Florida Favorite
Fertilizer were deposited in petitioner’s account, and the
Gol dens wote checks to pay the drivers and to pay expenses.
Deposits into petitioner’s checking account totaled $1, 185, 100. 20
and $1, 203,921 during 1994 and 1995, respectively. |In 1993,
1994, and 1995, checks totaling $270, 000, $186, 000, and $202, 100,
respectively, were drawn frompetitioner’s account to M. Gol den.

Anpos Jackson, a tax consultant, prepared the 1993, 1994, and
1995 tax returns for petitioner. M. Colden provided M. Jackson
with the amounts of noney petitioner had received fromthe
corporations for which petitioner performed transportation
services and also told M. Jackson that he had paid out equal
anounts to the drivers. M. Golden did not provide M. Jackson
with the | edgers or any other books or records regarding
petitioner.

Petitioner’s reported gross receipts for 1993, 1994, and
1995 were $1, 336,876. 73, $1, 140,870, and $1, 169, 111

respectively. Petitioner’s returns reflected deductions for
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expenses in the sanme anmounts, resulting in no taxable incone

reported for 1993, 1994, and 1995 Federal incone tax purposes.
OPI NI ON

Respondent determ ned that petitioner fraudulently failed to
report inconme by overstating its expenses and/or underreporting
its gross receipts on its 1993, 1994, and 1995 tax returns,
resulting in underpaynents of $8,798, $34,661, $38, 206,
respectively. Respondent determ ned that the entire underpaynent
for each year is attributable to fraud. Therefore, respondent
determ ned that petitioner is liable for civil fraud penalties
under section 6663 in the anmounts of $6,599, $25,996, and
$28, 655, respectively.

Section 6663(a) provides that if any part of an under paynment
is due to fraud there shall be added to the tax an anount equal
to 75 percent of the portion of the underpaynent which is
attributable to fraud. Fraud is defined as an intentional
wr ongdoi ng desi gned to evade tax believed to be ow ng. See

Edel son v. Conm ssioner, 829 F.2d 828, 833 (9th Cir. 1987), affg.

T.C. Meno. 1986-223. Respondent has the burden of proving fraud
by clear and convincing evidence. See Rule 142(b). To satisfy
this burden, respondent nmust show (1) that an under paynment

exists, and (2) that the taxpayer intended to evade taxes known

to be ow ng by conduct intended to conceal, m slead, or otherw se
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prevent the collection of taxes. See Parks v. Conm ssioner, 94

T.C. 654, 660-661 (1990).
The existence of fraud is a question of fact to be resol ved
upon consideration of the entire record. See DiLeo v.

Commi ssioner, 96 T.C 858, 874 (1991), affd. 959 F.2d 16 (2d GCr.

1992). Fraud is never presuned and nust be established by

i ndependent evidence of fraudulent intent. See Edelson v.

Comm ssi oner, supra. Fraud may be shown by circunstanti al

evi dence because direct evidence of the taxpayer’s fraudul ent

intent is seldom available. See Gajewski v. Conm ssioner, 67

T.C 181, 199 (1976), affd. w thout published opinion 578 F.2d
1383 (8th Gr. 1978). The taxpayer’'s entire course of conduct
may establish the requisite fraudulent intent. See Stone v.

Comm ssioner, 56 T.C. 213, 223-224 (1971).

I n determ ni ng whether a corporation has acted fraudul ently,
the Court nust consider the fraudulent intent of the

corporation’s officers. See DilLeo v. Conm ssioner, supra at 874.

The fraud of a sole or dom nant sharehol der can be attributed to

the corporation. See Benes v. Conmm ssioner, 42 T.C 358, 383

(1964), affd. 355 F.2d 929 (6th G r. 1966). “A corporation can
act only through the individuals who are its officers or

enpl oyees.” Kahrahb Restaurant, Inc. v. Conm ssioner, T.C Meno.

1992-263. Thus, we nust consider the fraudul ent intent through
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the actions of M. Colden, petitioner’s president and sol e
shar ehol der

To deci de whether the fraud penalty is applicable, courts
consi der several indicia of fraud, or “badges of fraud”, which
include: (1) Understatenent of inconme; (2) inadequate books and
records; (3) failure to file tax returns; (4) inplausible or
i nconsi stent expl anations of behavior; (5) conceal nent of assets;
(6) failure to cooperate with tax authorities; (7) filing fal se
Forms W4; (8) failure to make estimated paynents; (9) dealing in
cash; (10) engaging in illegal activity; and (11) attenpting to

conceal illegal activity. See Bradford v. Conm ssioner, 796 F.2d

303, 307 (9th Gir. 1986), affg. T.C. Meno. 1984-601; Recklitis v.

Comm ssioner, 91 T.C. 874, 910 (1988). This list is

nonexcl usi ve. See MIller v. Conmmi ssioner, 94 T.C. 316, 334

(1990).

As an initial matter, petitioner concedes that it overstated
its business expenses clainmed as deductions on its corporate
income tax returns for 1993, 1994, and 1995. Petitioner further
concedes that it failed to report inconme on its 1994 and 1995
incone tax returns. These concessions result in petitioner’s
being liable for deficiencies in income tax for its 1993, 1994,
and 1995 tax years, and respondent has therefore net his burden
of showi ng petitioner’s understatenent of taxes for 1993, 1994,

and 1995.
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Wth regard to whether petitioner intended to evade taxes
known to be owi ng by conduct intended to conceal, m slead, or
ot herwi se prevent the collection of taxes, we nust |ook at M.

ol den’ s conduct to determ ne whether it exhibited any of the
“badges of fraud”.

Petitioner’s |ledgers were set up in such a way that neither
i ncome nor expenses were recorded. The |edger recorded the | oads
that the drivers had transported and the gross anmounts received
by petitioner fromthe contracting conpani es as consi deration for
the transportation of those | oads. These gross receipts were
then reduced by expenses that petitioner charged to the driver.
The driver would then receive a check for the net proceeds. The
| edgers did not indicate the cost to petitioner of the various
expenses that were deducted fromthe drivers’ checks. The
| edgers did not indicate the markup on petitioner’s various
expenses. Yet M. Colden testified that he was aware that there
was a markup and aware that petitioner was earning a profit on
these itenms. This profit was not recorded anywhere in
petitioner’s books or records.

Further, M. CGolden, on behalf of petitioner, directed M.
Jackson, petitioner’s tax return preparer, to claimthat
petitioner’s expenses were equal to its inconme, despite the fact
that M. CGolden testified that he had a “fee” that he charged for

everything and that he charged the drivers a brokerage
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comm ssion. Thus, it is obvious that petitioner’s expenses could
not have been equal to its incone because petitioner was earning
a profit due to the markups and the brokerage conmm ssion.
Additionally, petitioner was unable or unwilling to provide M.
Jackson with the | edgers or any docunentation of petitioner’s
actual expenses, and M. Jackson never reviewed any books,
records, or docunents of petitioner. Instead, M. Golden orally
reported to the preparer the gross recei pts and expenses of
petitioner.

During the 1993, 1994, and 1995 tax years, petitioner
reported taxable income of $0. Yet, between 1993 and 1995, M.
Gol den was able to personally draw cash totaling nore than
$650, 000 from petitioner’s account. It strains credibility that
M. Gol den thought he could withdraw this sum of noney from
petitioner, yet honestly believe that petitioner had no taxable
i ncone during these years.

Petitioner argues that M. Golden’s |ack of education and
accounti ng knowl edge excul pate himfrom fraudulent intent. A
[imted education is not, in and of itself, enough to shield a

taxpayer fromthe fraud penalty. See Estate of Tenple v.

Commi ssioner, 67 T.C 143 (1976) (a taxpayer’s ignorance and

[imted education did not shield himfromthe fraud penalty).
The record indicates that while M. Golden did not have a coll ege

education or an accounting background, his control over
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petitioner’s books and his establishnment of the method of
accounting indicates that he had sufficient know edge of how to
account for the income and expense of petitioner. This is
especially true given the fact that M. Gol den cal cul ated the
gross recei pts and expense itens and sinply provided M. Jackson,
petitioner’s return preparer, wth the two anounts to be inserted
onto the returns.

According to M. CGolden’s own testinony, he was aware that
as a consequence of marking up itens, petitioner was earning a
profit. Yet he maintains that petitioner was sinply a
“passt hrough” corporation and therefore he did not believe that
there was any taxable incone. M. Golden, however, knew that
petitioner’s income was not being reported by sone ot her
i ndi vidual or entity.* W find it difficult to believe that M.
Gol den could identify a corporation as a passthrough entity
wi t hout knowi ng that the inconme and expense itens would
necessarily have to be passed through to soneone or sone ot her

entity who would report that income on a tax return. Nothing in

“ Petitioner resisted attenpts by respondent to determ ne
whet her any of petitioner’s inconme was reported individually by
M. and Ms. Golden. Petitioner’s failure to produce any
evi dence supporting its allegation that it was a passthrough
entity gives rise to the presunption that any evidence regardi ng
t his passthrough theory, if produced, would be unfavorable. See
Wchita Term nal Elevator Co. v. Commi ssioner, 6 T.C 1158
(1946), affd. 162 F.2d 513 (10th Cr. 1947).




- 12 -
the record indicates that the profit being earned by petitioner
was bei ng passed through and reported as incone by anyone.

M. Golden admts that each item of expense charged to the
drivers by petitioner was marked up, and he attenpts to explain
that this markup was not shown as inconme on its returns because
it covered “adm nistrative costs associated with this service.”
Petitioner introduced no evidence of any admnistrative costs,
and given the fact that the only two people involved in
petitioner’s business were M. and Ms. Golden, we think it is
unlikely that any adm nistrative costs were incurred by
petitioner regarding these marked-up expenses.

The fact that petitioner may have deposited all of its
incone and the fact that petitioner cooperated with respondent
does not mlitate against a finding of fraud.

We agree with respondent that the underpaynent in each of
the years at issue is attributable to the fraud of M. Colden and
is therefore attributed to petitioner. The record shows that
petitioner engaged in a 3-year pattern of understating income and
overstating expenses. Petitioner failed to keep adequate records
and conceal ed the inconme frompetitioner’s tax return preparer by
providing himonly with unsubstantiated i ncome and expense
anopunts. M. ol den possessed sufficient education and know edge
of his duty to report petitioner’s incone. He provided

i npl ausi bl e expl anati ons, such as that petitioner was sinply a
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“passt hrough” entity, yet did not provide any evidence of where
this inconme was “passed on” to.

Based upon these indicia, we hold that respondent has
carried the burden of show ng by clear and convincing evidence
that petitioner’s failure to report inconme for 1993, 1994, and
1995 was fraudulent with the intent to evade tax. Petitioner, on
the other hand, has failed to show that any portion of its
under paynent was not due to fraud. Accordingly, we sustain
respondent’s determination that petitioner is liable for the
penalties for fraud under section 6663(a) for all the years under
consi derati on.

To reflect the foregoing,

Deci sion will be entered for

r espondent .




